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In  Lewis  v.  The  State,  page  2,  top  line,  for  "  H.  P.  Chilton."  read  W. 
P.  Chilton.   Same  page,  for  "  Ben.  D.  Gardner  "  read  Ben.  Gardner. 

Page  24,  line  14  from  bottom,  for  "  Beck,  C.  J."  read  Peck,  C.  J. 

Page  28,  line  6  from  bottom,  for  "  Peck,  J.  C."  read  Peck,  C.  J. 

In  Nowlin  v.  The  State,  on  page  42,  next  to  last  line  of  the  case,  for 
"proposed  "  read  preferred. 

Page  43,  line  5  from  top,  for  "  Paul  Bradford  &  H.  C.  Gates  "  read 
Taul  Bradford  &  W.  C.  Gates. 

Page  53,  line  11  from  bottom,  for  "  at  bar  "  read  a  bar. 

In  Bozeman  v.  Ivey,  on  page  77,  second  line  of  appellant's  brief,  for 
*'  other"  read  of  the. 

In  Brewer  v.  Moseley's  Adm'r,  on  page  80,  at  end  of  last  line,  there  should 
be  a  period,  instead  of  a  semicolon,  after  the  word  "  wrong,^'  and  the  next 
word  should  commence  with  a  capital  letter.  In  the  same  case,  on  page  81, 
20th  line  from  the  top,  a  similar  error  occurs. 

In  Carpenter  v.  Murphree  Sf  Jones,  on  page  85,  the  name  of  the  appellant's 
counsel  should  be  R.  E.  Wood,  instead  of  "  R.  E.  Hood." 

In  Davidson  v.  Rothschild's  Adm'r,  on  page  104,  in  5th  line  of  2d  head 
note,  after  the  word  "  opposite"  insert  party. 

In  Meaher  v.  Pomeroy,  on  page  148,  the  foot-note  is  a  part  of  the  opin- 
ion of  the  court.  It  ought  to  have  been  inserted  as  a  part  of  the  text. 
The  same  remark  applies  also  to  the  foot-note  in  Courts  v.  Happle,  on  page 
259. 

In  Burns  v.  The  State,  on  page  371,  in  4th  line  from  top,  for  "  accused" 
read  deceased. 
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OASES 

IN 

I  i5  THE  SUPREME  COURT 

OF  ALABAMA. 


JANUARY  TERM,   1873. 


Lewis  V,  The  State. 

Indictment  for  Murder. 

1.  City  Court  of  Montgomery ;  jurisdiction  of  criminal  case  on  change  of  venue.  — 
The  City  Court  of  Montgomery  has  jurisdiction,  on  change  of  venue,  to  try  a  crim- 
inal case  originating  in  another  county. 

2.  Change  of  venue ;  presumption  in  favor  of  order  for,  —  When  a  change  of  venue 
in  a  criminal  case  is  shown  by  the  minute-enlry^to  have  been  granted  on  the  appli- 
cation of  the  defendant,  and  for  cause  shown,  it  will  be  presumed  that  the  order 
was  made  on  the  affidavit  of  the  defendant,  that  the  cause  shown  was  sufficient, 
and  that  the  county  to  which  the  case  was  removed  was  the  nearest  county  free 
from  exception. 

3.  Practice  in  examination  of  witnesses.  —  In  the  mode  and  manner  of  examining 
witnesses,  much  must  be  left  to  the  discretion  of  the  court  trying  the  case  .'.and  in 
doubtful  cases,  where  the  impropriety  of  its  rulings  is  not  clearly  shown,  the  appel- 
late court  will  not  declare  them  erroneous. 

4.  To  what  witness  may  testify.  — A  witness,  testifying  as  to  a  personal  conflict 
between  two  persons,  which  he  saw,  maj'  state  that  one  "  was  trymg  to  get  away 
from  "  the  other.  The  expression  is  not  the  statement  of  a  mere  opinion,  but 
rather  of  a  fact  derived  from  observation. 

5.  Same.  —  So  a  witness,  after  relating  a  conversation  between  the  prisoner 
and  the  deceased,  may  state  that  "  this  was  the  commencement  of  the  difficulty." 

6.  Admissibility  of  whole  conversation,  when  part  has  been  called  out.  —  The  rule 
which  allows  the  whole  of  a  conversation  to  be  given  in  evidence,  when  a  part  of 
it  has  been  called  out,  does  not  apply,  where  a  witness  for  the  prisoner  in  a  crim- 
inal case,  during  cross-examination,  begins  to  state  what  the  prisoner  said  to  him 
at  a  particular  time  and  place,  but  is  immediately  stopped  by  the  solicitor,  and 
told  that  he  did  not  want  to  hear  what  the  prisoner  had  said.  • 

From  the  City  Court  of  Montgomery,  on  change  of  venue 
from  the  Circuit  Court  of  Dallas. 

Tried  before  the  Hon.  Jno.  D.  Cunningham. 

The  record  in  this  case  has  been  lost.  Nothing  but  .the 
opinion  has  come  into  the  hands  of  the  reporter. 

VOL.  I.  1 


2  SUPREME   COURT 

[Lewis  V.  State.] 
H.  p.  Chilton,  for  the  prisoner. 

Ben.  D.  Gardner,  Attorney  General,  contra. 

PECK,  C.  J.  — After  a  careful  examination  of  the  record,  I 
am  unable  to  discover  any  error  for  which  the  judgment  ought 
to  be  reversed.  I  shall  consider  such  objections  only  as  seem 
to  me  to  require  examination. 

First.  It  was  objected,  in  the  court  below,  that  the  trial 
was  improperly  removed  from  the  Circuit  Court  of  Dallas 
County,  where  the  offence  charged  is  alleged  to  have  been  com- 
mitted and  the  indictment  found,  to  the  City  Court  of  Mont- 
gomery ;  that  said  City  Court  thereby  acquired  no  jurisdiction 
of  said  cause,  and  had  no  legal  authority  to  try  the  same. 

In  1863,  an  act  was  passed,  approved  December  7th  (Pam- 
phlet Acts,  p.  121),  entitled,  "An  act  to  establish  a  criminal 
court  for  the  County  of  Montgomery,  with  civil  jurisdiction." 
The  3d  section  of  said  act  confers  on  said  court  concurrent  juris- 
diction with  the  Circuit  Courts,  in  the  administration  of  criminal 
law  in  said  county  ;  and  declares  that  the  powers  and  jurisdic- 
tion of  the  criminal  courts  of  this  State  are  conferred  on  said 
City  Court,  except  as  to  actions  tp  try  titles  to  land,  &c.  These 
powers  are  plenary  in  everything  but  to  take  jurisdiction  of 
actions  to  try  titles  to  land.  Said  court,  therefore,  had  the 
same  jurisdiction  of,  and  might  try  any  criminal  case  that  could 
be  tried  in  the  Circuit  Court  of  said  county^  whether  the 
crime  charged  was  committed  in  Montgomery  County,  or  in 
some  adjoining  county  from  which  the  trial  was  removed.  In 
1870,  by  an  act  of  the  General  Assembly '(Session  Acts,  1869- 
70,  p.  47),  the  name  of  said  court  was  changed  to  the  "  City 
Court  of  Montgomery ;  "  but  the  jurisdiction  of  said  court  is 
not  in  any  wise  affected  by  said  act.  Section  4206  (R.  C.) 
provides  that  "  any  person  charged  with  an  indictable  offence 
may  have  his  trial  removed  to  any  other  county,  on  making  ap- 
plication to  the  court,  setting  forth  specifically  the  reason  why 
he  cannot  have  a  fair  and  impartial  trial  in  the  county  in  which 
the  indictment  is  found,"  &c. ;  but  it  does  not  declare  to  what 
court  in  the  county  the  trial  shall  be  removed.  It  follows,  it 
may  be  removed  to  any  court  in  the  county,  either  the  Circuit 
Court,  or  any  other  court  having  the  same  jurisdiction  as  the 
Citcuit  Court  in  criminal  cases.  This  objection  was  properly 
overruled. 

Second.  It  was  also  objected,  that  the  transcript  did  not 
contain  any  affidavit,  stating  the  reasons  for  changing  the  venue 
in  said  cause ;  and,  further,  that  the  facts  set  forth  in  the  tran- 
script did  not  justify  the  order  of  the  court  changing  the  venue 
to  Montgomery  County ;  and  that  it  did  not  appear  that  the 
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County  of  Montgomery  was  the  nearest  county  free  from  ex- 
ception. The  minute-entry  contained  in  the  transcript  states, 
that  on  motion  of  the  defendant,  and  for  cause  shown,  &c.,  it 
was  ordered  that  the  trial  of  said  cause  be  removed  from  th6 
Circuit  Court  of  Dallas  County  to  the  City  Court  of  Mont- 
gomery, &c. ;  there  was  no  error  in  overruling  this  objection. 
As  the  trial  was  removed  from  Dallas  County,  at  the  instance 
and  oil  the  motion  of  the  defendant,  and  as  the  record  states 
that  cause  for  the  removal  was  shown,  we  will  presume  it  was 
on  affidavit,  and  that  the  cause  shown  was  sufficient;  we  will 
also  presume  that  Montgomery  County  was  the  nearest  adjoin- 
ing county  free  ftom  exception,  as  it  is  so  stated  in  the  order. 
At  any  rate,  it  did  not  lie  in  defendant's  mouth  to  complain 
that  the  order  was  irregularly  made,  as  it  was  made  at  his 
instance,  and  in  his  favor,  and  without  objection  on  his  part ; 
and,  besides,  it  does  not  appear  that  he  was  prejudice  by  the 
alleged  irregularity. 

Third.  I  now  come  to  the  exceptions  taken  by  the  prisoner 
on  the  examination  of  the  witnesses.  William  Larkins,  a  wit- 
ness examined  by  the  State,  deposed  that  on  the  day  of  the 
kilUng,  but  before  it  took  place,  prisoner,  deceased,  witness, 
and  others,  railroad  hands,  were  on  a  walk  from  the  railroad 
camp  ;  came  to  a  house  where  liquors  were  kept ;  all  went  in 
to  get  a  drink,  and  were  on  their  return  ;  deceased  started  off, 
and  prisoner  came  on  behind,  and  kept  quarrelling  with  de- 
ceased ;  came  up  to  deceased,  and  said  something  witness  did 
not  hear  ;  prisoner  struck  deceased  ;  they  fought,  and  were 
parted  ;  then  both  went  along  with  the  crowd,  a  hundred  and 
fifty  yards  from  the  house ;  they  were  quarrelling ;  deceased 
cursed  back  at  prisoner  ;  prisoner  had  his  knife  open,  and  made 
at  deceased  with  it ;  deceased  had  a  swamp-cane  stick,  and 
struck  prisoner  over  the  head  with  it ;  ran  backwards,  pris- 
oner following  him  with  knife ;  deceased  fell  in  a  gully,  as 
prisoner  was  in  the  act  of  stabbing  'him  ;  prisoner  killed  de- 
ceased by  stabbing  him  with  knife  ;  prisoner  cut  him  one  time, 
and  deceased  died  in  about  five  minutes  ;  first  blow  was  struck 
by  prisoner  near  the  house.  On  cross-examination,  with  much 
other  matter,  witness  stated  that  "  the  parties,  prisoner  and 
deceased,  were  together  when  he  first  ^w  them  ;  the  prisoner 
struck  the  first  blow  witness  saw,  but  he  did  not  know  who 
struck  the  first  lick  in  the  fight ;  witness  parted  them,  and 
pushed  deceased  ahead ;  prisoner  had  knife  in  his  hand,  and 
deceased  a  cane  ;  they  got  together  again.  Witness  did  not  see 
any  place  cut  in  prisoner's  head  after  we  parted  them.  Pris- 
oner went  on  a  few  steps  in  advance  of  us  ;  we  then  passed  de- 
ceased, and  when  witness  looked,  they  were  fighting ;  witness 
did  not  know  who  struck  the  first  lick."      On  reexamination, 
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the  solicitor  asked  the  witness  the  following  question  :  "  If  de- 
ceased struck  the  prisoner  after  he  came  out  of  the  store,  if 
witness  would  have  seen  it."  This  question  was  objected  to : 
1st.  Because  the  proper  predicate  had  not  been  laid  ;  2d.  Be- 
cause it  assumed  that  witness's  attention  was  thus  directed  to 
the  whole  difficulty  ;  3d.  Because  witness  has  been  examined 
on  the  same  subject  in  the  direct  examination,  and  nothipg  had 
occurred  in  the  cross-examination  which  would  allow  the  ques- 
tion to  be  asked  in  that  form."  The  objection  was  overruled, 
and  prisoner  excepted.  The  witness  answered,  "  that  if  de- 
ceased had  struck  prisoner,  after  witness  canje  out  of  the  store, 
he  (witness)  would  have  seen  it.  The  only  blow  deceased 
•  struck  was  when  he  was  running  back,  and  prisoner  was  after 
him  with  knife  ;  deceased  had  nothing  but  a  cane  in  his  hand." 
Prisoner ^6  objection  to  said  answer  was  overruled,  and  he  e^t- 
cepted. 

In  the  trial  of  a  cause,  much  must  be  left  to  the  discretion 
of  the  court  trying  the  same,  as  to  the  mode  and  manner  of 
examining  the  witnesses.  It  is  difficult  for  a  revising  court, 
looking  to  the  record  alone,  to  determine,  in  all  cases,  whether 
an  objection  was  or  was  not  properly  overruled  ;  and  in  doubt- 
ful cases,  where  the  impropriety  of  the  ruling  of  the  court  is 
not  clearly  seen,  it  should  not  be  declared  to  be  erroneous. 
This  seems  to  be  such  a  case,  both  as  it  respects  the  said  ques- 
tion, and  the  answer  to  it.  For  this  reason  we  decline  to  hold 
the  ruling  of  the  court,  as  to  either,  erroneous.  • 

Fourth.  There  was  no  error  in  overruling  the  prisoner's 
objection  to  that  part  of  the  evidence  of  the  witness  Gayle, 
in  which  he  says,  "  the  deceased  was  trying  to  get  away  from  ' 
the  prisoner,"  because  it  was  stating  the  opinion  of  the  witness. 
It  was  clearly  not  a  mere  opinion,  but  a  fact,  derived  from  the 
observation  of  the  witness,  which  it  was  competent  for  him  to 
state ;  but  if  regarded  rather  as  an  opinion  than  a  fact,  accu- 
rately speaking,  it  is  such  character  of  opinion  as  may  be  stated 
by  a  person  who  witnesses  a  conffict.  A  witness  is  competent, 
from  observation,  to  state  whether  a  person  appears  to  be  sick 
or  well  at  a  particular  time  ;  and  why  may  not  a  witness,  who 
sees  a  struggle  between  parties,  state  whether  one  "  was  trying 
to  get  away,"  and  the  other  was  trying  to  prevent  his  escape  ? 
For  myself,  I  cannot  entertain  a  doubt  on  the  subject,  as, 
otherwise,  it  would  be  often  impossible  to  communicate  the 
fact  to  the  mind  of  the  jury  ;  and  whether  you  call  it  an 
opinion  or  a  fact,  in  either  case  it  is  competent  to  be  stated. 

Fifth.  The  objection  to  the  statement  of  the  witness  Jim 
M'Cain  was  rightly  overruled.  It  was  a  fact,  and  not  an 
opinion  only.  The  witness  related  a  conversation  between  the 
prisoner  and  deceased,  and  then  said,  "  This  was  the  com- 
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inencement  of  the  difficulty."     The  court  committed  no  eiTor 
in  admitting  this  evidence. 

iSixth.  Jackson  Morgan,  a  witness  for  the  prisoner,  in  his 
cross-examination,  began  to  state  what  prisoner  said  at  a  par- 
ticular place  and  time.  The  solicitor  immediately  interposed 
and  stopped  him,  and  told  him  he  did  not  want  to  hear  what 
the  prisoner  had  said.  "  Prisoner's  counsel  then  proposed 
to  ask  the  witness  all  that  was  said  by  prisoner  and  wit- 
ness in  the  conversation  mentioned  by  witness,  of  which  he 
had  stated  a  part.  The  court  refused  to  allow  the  question  to 
be  asked,  and  he  excepted."  There  was  no  error  here.  The 
witness  had  stated  no  part  of  a  conversation  between  prisoner 
and  himself.  The  witness  began  to  state  what  prisoner  had 
said  to  him  at  the  jail,  to  wit,  "  that  he  would  not  have  done 
it  foi;  the  world,"  but  was  at  once  arrested  by  the  solicitor. 

'  He  began  to  make  said  statement  without  being  asked  to  do 
so  by  the  solicitor.  This  gave  the  prisoner  no  right  to  ask  the 
witness  to  state  all  that  he  said  at  the  time  referred  to.  The 
prisoner  then  proposed  to  ask  the  witness,  "  If,  in  the  conver- 
sation mentioned,  prisoner  did  not  tell  witness  deceased  knocked 
him  down  three  times  before  he  cut  the  deceased,  and  that  he 
cut  deceased  to  protect  his  own  life  ?  "  The  court  correctly 
refused  to  permit  this  question  to  be  asked,  because  no  such 
conversation  was  asked  for  by  the  State,  nor  had  the  witness 

*  related  any  part  of  such  a  conversation,  but  simply  began  to 
state  what  prisoner  said,  and  was  immediately  stopped  by  the 
solicitor. 

Two  witnesses  were  then  exafnined  as  to  prisoner's  good 
character.  One  deposed  generally  to  his  good  character,  with- 
out statiftg  how  long  he  had  known  him ;  the  other,  that  he 
had  known  him  for  five  years,  and  that  his  general  character 
was  good.  Witnesses  were  also  examined  as  to  the  general 
character  of  Larkins,  witness  for  the  State.  One  said  it  was 
bad ;  three,  that  it  was  good.  This  closed  the  evidence.  The 
court  thereupon  charged  the  jury,  to  which  a  general  excep- 
tion was  taken.  Several  charges  were  asked  by  the  prisoner, 
all  of  which  were  given  by  the  court.  The  cha^e  has  been 
examined  without  discovering  aoj  error.  The  charge,  as  to 
the  effect  of  the  evidence  of  prisoner's  good  character  is  as 
favorable  to  him  as  the  law  would  permit. 

Finding  no  error  in  the  record  prejudicial  to  the  prisoner, 
the  judgment'is  affirmed. 
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McConico  v.  The  State. 

Indictment  for  Bigamy. 

Ordinance  of  November  30,  1867,  relative  to  marriages  betiveen  freedmen  and 
freedtvomen. —  Ordinance  No.  23,  adopted  by  the  Convention  on  the  30th  day  of 
November,  1867,  entitled,  "  An  ordinance  relative  to  marriages  between  freedmen 
and  freedwomen  ''  (the  first  section  of  which  declares,  "  that  all  such  freedmen  and 
freedwomen,  who  may  now  be  living  together  as  man  and  wife,  shall  be  regarded 
in  law  as  man  and  wife  "),  only  legalizes  the  relations  existing  between  such  per- 
sons as  valid  marriages,  and  does  not  apply  to  a  marriage  regularly  solemnized  in 
the  summer  of  1867,  under  a  license  from  the  probate  judge ;  and  neither  the  sec- 
ond section  of  said  ordinance  (which  declares,  "  that  all  prosecutions  for  bigamy, 
adultery,  and  fornication,  instituted  against  any  person  or  persons  who  have,  by 
mutual  consent,  dissolved  such  connection,  and  afterwards  married  again,  shall  be 
null  and  void"),  nor  the  i^ct  of  March  31,  1868,  extending  the  prov<lsions  of  said 
ordinance  until  the  13th  day  of  July,  1869  (Session  Acts,  1868,  pp.  175,  527),  au- 
thorizes the  dissolution  of  such  marriage  by  the  mutual  consent  of  the  parties,  or  <, 
constitutes  any  defence  to  a  prosecution  for  bigamy  against  one  of  the  parties,  wl^p, 
on  the  29th  December,  1870,  after  separation  by  mutual  consent,  married  another 
person. 

From  the  Circuit  Court  of  Wilcox. 

Tried  before  the  Hon.  P.  O.  Harper. 

The  indictment  in  this  case  was  found  at  the  October  Term, 
1871',  of  said  Circuit  Court,  and  charged  that  before  the  finding 
thereof,  "  CeUa  Stallworth,  otherwise  called  Celia  McConico, 
having  a  husband  then  living,  unlawfully  married  one  Edom 
Jenkins,  against  the  peace,"  &c.  "  On  the  trial,"  as-  the  bill 
of  exceptions  states,  ".  the  State  proved  that  the  defendant  was 
married  by  one  Mobl^y,  thei^an  acting  justice  of  the  peace  for, 
Wilcox  County,  after  a  license  had  been  regularly  issued  from  • 
the  probate  judge  of  said  county,  some  time  in  the  summer  of 
1867,  to  one  David  Hartwell ;  and  that  afterwards,  while  said 
David  Hartwell  was  alive,  she  married  one  Edom  Jenkins,  which 
last  marriage  occurred  on  the  29th  day  of  December,  1870,  in 
Wilcox  County.  This  was  all  the  testimony  offered  on  the  part 
of  the  State.  The  defendant  then  introduced  two  witnesses, 
Crawford  Johnson  and  Alex.  Tate,  who  both  testified  that,  in 
the  month  ^f  February,  1869,  the  said  Celia  and  the  said 
David  Hartwell  mutually  agreed  to  separate,  and  did  then 
separate  from  each,  other  as  husband  and  wife,  and  that  they 
■  never  afterwards  lived  together.  This,  with  proof  of  a  good 
character,  was  all  the  testimony  offered  by  the  defendant. 
The  court  then  charged  the  jury,  that,  if  they  believed  the  evi- 
dence before  them,  they  must  find  the  defendant  guilty ;  that 
the  Ordinance  No.  23,  passed  by  the  Convention  of  the  State 
on  the  30th  day  of  November,  1867,  had  the  effect  to  solemnize 
the  marriage  relation  between  all  freedmen  and  freedwomen 
who  were  then  living  together  as  ijian  ^nd  wife  ;  that  the 
second  section  of  said  ordinance  did  not  authorize  persons  who* 
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were  thus  married,  notwithstanding  th'e  act  of  the  legislature 
approved  on  the  31st  day  of  December,  1868,  entitled  '  An  act 
to  extend  the  provisions  of  Ordinance  No.  23,  passed  on  the 
30th  of  November,  1867,'  to  dissolve  such  marriage' relation  by 
mutual  consent ;  and  that  though  said  defendant  and  David 
Hartwell  did  mutually  agree  to  dissolve  their  connection  as 
husband  and  wife  in  February,  1869,  and  she  afterwards,  in 
1870,  married  another  man,  she  was  not  protected,  either  by 
the  said  ordinance,  or  by  the  said  act  extending  its  provisions, 
and  the  jury  must  convict  her.  To  the  whole  of  which  charge, 
and  to  every  sentence  and  part  thereof,  the  defen^iant  ex- 
cepted." 

R.  Gaillaed,  for  the  defendant. 

Ben.  Gaednek,  AttomSy  General,  contra. 

PETERS,  J.  —  This  is  a  prosecution  by  indictment  for  big- 
amy. The  defendant  was  found 'guilty  in  the  court  below, 
and  sentenced  to  the  penitentiary  for  two  years.  From  this 
judgment  and  conviction  she  appeals,  and  here  objects  in  error 
to  the  accuracy  of  the  charges  of  the  court  below.  The  indict- 
ment is  in  the  form  prescribed  by  the  Code  (p.  810),  and  all 
the  evidence  adduced  on  the  trial  is  set  out  in  the  bill  of  ex- 
ceptions. 

The  offence  of  bigamy,  in  this  State,  is  defined  as  follows : 
"  If  any  person,  having  a  fprmer  wife  or  husband  living,  mar- 
ries another,  or  continues  to  cohabit  with  such  second  husband 
or  wife,  in  this  State,  he  or  she  must,  on  conviction,  be  im- 
prisoned in  the  penitentiary,  or  sentenced  to  hard  labor  for  the 
county,  for  not  less  than  two  nor  more  than  five  years.''  Re- 
vised Code,  §  3599.  There  are  some  exceptions  to  this  statute, 
but  they  do  not  affect  this  case,  and  they  need  not  be  noticed. 
Revised  Code,  §  3600. 

The  Ordinance  of  the  Convention  adopted  on  the  30th  day  of 
November,  1867,  entitled  "An  ordinance  relative  to  marriages 
between  freedmen  and  freedwomen,"  by  its  first  section  de- 
clares, "  That  all  such  freedmen  and  women,  who  shall  now  be 
living  together  as  man  and  wife,  shall  be  regarded  in  law  as 
man  and  wife ;  and  that  the  children  of  such  connection, 
whether  they  be  black  or  of  mixed  color,  shall  be  and  are 
hereby  declared  to  be,  entitled  to  all  the  rights,  benefits,  and 
immunities  of  children  of  any  other  class  under  the  laws  of 
^  Alabama  ;  "  and  the  second  section  declares,  "  That  all  prose- 
cutions for  bigamy,  adultery,  and  fornication,  instituted  against 
any  person  or  persons  who  have,  by  mutual  consent,  dissolved 
such  connection,  and  afterwards  married  another  person,  shall 
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be  null  and  void."  Session  Acts  of  1868,  p.  175.  The  act  of 
the  General  Assembly,  afterwards  passecj  on  this  subject,  only 
continued  this  ordinance  in  force  until  the  13th  day  of  July, 
1869.     Sess.  Acts,  1868,  p.  627. 

It  is  very  evident  that  this  ordinance  had  only  the  effect  to 
legalize  the  marriages  existing  between  freedmen  and  freed- 
women  before  emancipation.  It  was  not  designed  to  dissolve, 
nor  to  permit  these  marriages  to  be  dissolved  by  the  parties 
themselves.  The  evidence  in  this  case  does  not  show  that  the 
defendant  is  a  freed  woman,  nor  that  her  former,  or  her  second 
husband,  is  of  this  class  of  our  citizens.  If  they  are  not,  then 
this  ordinance  does  not  in  any  wise  apply  to  them.  But  I 
doubt  not  that  this  was  the  case ;  otherwise,  the  second  part 
of  the  charge  of  the  court  below,  construing  this  ordinance, 
would  be  without  meaning.  From  the  defence  attempted  to 
be  set  up  by  the  defendant  in  the*  court  below,  doubtless  she 
honestly  believed  that  she  was  authorized  by  this  ordinance  to 
do  what  she  has  done.  That  the  learned  counsel  who  defends 
her  act  in  this  court  was  of  the  same  opinion,  is  very  strong 
ground  on  which  to  urge  an  interposition  of  the  pardoning 
power  of  the  executive ;  but  it  cannot  excuse  her,  as  a  plea, 
before  th^  judicial  tribunals.  That  she  was  ignorant  of  the 
law,  is  insufficient  as  a  defence  to  the  indictment.  •  1  Bishop's  • 
Criminal  Law,  §  376.  The  evidence  shows,  also,  that  the 
marriage  to  Hartwell,  which  preceded  that  to  Jenkins,  for 
which  the  defendant  is  indicted,  was  not  a  marriage  by  cohab- 
itation and  the  force  of  the  ordina^ice  above  quoted,  but  was  a 
regular  marriage,  solemnized  by  a  justice  of  the  peace,  under 
license  from  the  probate  judge  of  the  county.  Such  a  mar- 
riage can  only  be  dissolved  by  divorce,  or  by  the  death  of  one 
of  the  parties,  whatever  may  be  their  condition,  color,  or  for- 
mer social  and  political  status.  Constitution  of  Ala.  Art.  IV. 
§  30 ;  Revised  Code,  §  2351.  The  contract  of  marriage,  in 
this  State,  is  indissoluble  by  agreement  of  the  parties,  and  can 
only  be  dissolved  by  divorce,  for  causes  set  down  in  the  statute, 
or,  possibly,  for  the  exceptions  named  in  section  3600  of  the 
Revised  Code,  in  favor  of  the  parties'charged  with  the  offence 
of  bigamy. 

The  judgment  of  the  court  below  is  affirmed,  and  its  sen- 
tence will  be  carried  into  execution,  unless,  in  the  mean  time, 
the  defendant  should  be  pardoned  by  the  governor,  if  the  facts 
be  found  such  as  to  justify  the  executive  interferetice. 
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Newman  v.  The  State. 

Indictment  for  Burglary. 

1.  Admissibility  of  confessions.  —  The  confessions  of  the  prisoner  in  this  case, . 

who  was  "a  negro  boy  about  eighteen  years  old,  of  ordinary  intelligence,"  were  49 

held  inadmissible,  becau^  not  made  voluntarily,  on  proof  that  they  were  made  to  ^ 

the  officer  who  had  just  arrested  him  on  a  charge  of  burglary,  in  the  presence  of  — - 
the  p;-osecutor,  who  had  identified  some  of  the  stolen  articles  found  in  his  box, 

and  who  said  to  him  :  "  You  are  very  young  to  be  in  such  a  difficulty ;  #here  must 
have  been  some  one  with  you  who  is  older,  and  I,  if  in  your  place,  would  tell  who 
it  is ;  it  is  not  right  for  you  to  suffer  the  whole  penalty,  and  let  some  one  who  is 
guiltier  go  free ;  it  may  go  lighter  with  you  j "  and  also  in  the  presence  of  his  em- 
ployer, with  whom  he  had  been  living  for  two  years,  and  who  said  to  him  :  "  This 
is  mighty  bad ;  they  have  gotthe  '  dead  wood  '  on  you,  and  you  will  be  convicted ; " 
"  and  also  said  something  about '  owning  up,'  and  that  he  could  have  nothing 
to  do  with  any  one  who  had  acted  so  badly,  and  if  he  had  anything  to  say  as  to 
his  helping  him  in  the  difficulty,  to  do  so." 

2.  Competency  of  presiding  judge.  —  On  a  trial  under  an  indictment  for  burglary, 
it  is  no  objection  to  the  competency  of  the  presiding  judge  (Rev.  Code,  §  635) 
that  he  is  connected  by  marriage  with  the  prosecutor,  who  is  the  owner  of  the 
building  charged  to  have  been  broken  and  entered. 

From  the  Circuit  Court  of  Henry. 

Tried  before  the  Hon.  J.  McCaleb  Wiley.    . 

The  indictment  in  this  case  charged  that  the  prisoner, 
"  Thomas,  alias  Tom  Newman,  broke  into  and  entered  the 
store  of  J.  D.  Freeman  &  Co.,  which  said  firm  was  composed 
of  J.  D.  Freeman  and  Ephraim  Gates,  and  in  which  said  store 
merchandise  of  value  was  and  is  kept  for  use,  sale,  or  deposit, 
with  intent  to  steal."  "  On  the  trial,"  as  the  h\\\  of  exceptions 
states,  "  the  State  introduced  J.  D.  Freeman  as  a  witness,  who 
testified  in  substance  as  follows :  The  firm  of  J.  D.  Freeman 
&  Co.  is  composed  of  Ephraim  Oates  and  myself.  We  carry 
on  a  family  grocery  and  confectionery  in  the  town  of  Abbeville, 
in  said  county,  and  keep  goods  of  value  for  .sale  in  said  store. 
On  the  morning  of  the  2d  day  of  May,  1872,  I  opened  and 
went  into  the  s^ore^at  the  usual  time,  and,  on  entering,  found 
that  the  back  door  had  been  forced  open  during  the  night.  I 
then  proceeded  to  examine  the  goods,  and  found  that  a  quan- 
tity of  cigars,  tobacco,  coffee,  flour,  money,  and  other  things 
had  been  taken  therefrom.  I  estimated  that  the  money,  with 
the  value  of  the  goods  lost,  amounted  to  about  $35.  A  few 
days  afterwards,  I  sued  out  a  warrant  against  the  defendant, 
and,  in  company  with  the  sheriff  and  one  J.  W.  Stokes,  went 
to  the  house  occupied  by  the  defendant,  who  was  then  in  the 
employment  of  said  Stokes,  and  was  living  in  a  small  house  on 
his  place.  The  sheriff  and  I  entered  the  defendant's  house, 
and  sent  said  Stokes  to  the  field  where  he  was  at  work,  to  bring 
him  to  the  house.  In  a  short  time  they  came  into  the  house 
together,  and  I  told  the  defendant  that  I  wanted  to  examine 
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his  box  or  chest ;  that  I  thought  he  had  some  of  my  goods  in 
it.  He  denied  having  the  goods,  and  gave  us  the  key  to  his 
box  or  chest.  We  opened  and  examined  said  box,  and  found 
it  to  contain  about  half  a  box  of  cigars  and  some  tobacco, 
which  I  at  once  recognized* as  a  portion  of  my  stock.  The 
sheriff  then  arrested  the  defendant  under  the  warrant  which 
he  had  against  him.  I  then  asked  tlie  defendant  where  he  got 
the  tobacco  and  cigars  ;  and  he  replied  that  he  got  the  cigai's 
from  M|^  Asher,  and  the  tobacco  from  Mr.  J.  M.  Calloway. 
He  was  then  informed  that  Mr.  Asher  had  no  such  cigars, 
and  Mr.  Calloway  no  such  tobacco,  and  that  he  would  have  to 
prove  that  he  got  the  cigars  and  tobacco  from  them.  I  then 
said  to  the  defendant,  '  These  cigars  and  this  tobacco  are  mine  ; 
I  will  identify  them,  and  you  had  as  well  own  it.'  The  wit- 
ness then  proceeded  to  state  the  confession  of  defendant,  made 
at  the  time,  and  under  the  above  circumstances ;  which  objec- 
tion was  overruled,  and  the  defendant  excepted.  The  witness 
then  proceeded  to  state  the  following :  '  After  the  above  con- 
versation between  the  defendant  and  myself,  he  stated  to  me 
that  he  had  got  the  goods  out  of  my  house ;  that  he  and  his 
brother,  while  standing  at  Kimbrough's  well,  heard  a  noise 
over  at  the  store  ;  that  they  went  over  there  to  see  about  it,  and 
found  the  back  door  of  the  store  open,  and  he  went  in,  and 
took  the  cigars  and  tobacco.'  After  the  above,  I  told  defendant, 
'  You  are  very  young  to  be  in  such  a  diflBculty  as  this,  there 
must  have  been  some  one  with  you  who  is  older  than  you,  and  I, 
if  in  your  place,  would  tell  who  it  is ;  it  is  not  right  for  you  to 
suffer  the  whole  penalty,  and  let  some  one  who  is  guiltier  go  free ; 
that  it  might  go  lighter  with  him.'  The  witness  then  proceeded 
to  state  other  confessions  made  by  defendant  to  him  at  this 
time ;  but  the  court,  ex  mero  motu,  refused  to  allow  the  witness 
to  state  such  confessions ;  to  which  the  defendant  excepted. 
The  witness  then  testified,  '  I  think  this  conversation  took  place 
after  the  confession  hereinbefore  set  out.'  "  •     • 

"  The  State  then  introduced  said  J.  W.  Stokes  as  a  witness, 
who  testified  as  follows,  in  substance  :  '  On  seeing  the  defend- 
ant in  possession  of  cigars  and  tobacco,  my  suspicions  were 
aroused  against  him,  and  I  thought  that  he  had  something 
to  do  with,  or  knew  of  the  burglary  which  had  been  recently 
committed.  The  defendant  was  in  my  employ  at  the  time, 
and  was  living  in  a  small  house  on  my  premises.  I  communi- 
cated to  J.  D.  Freeman  certain  facts  relative  to  some  cigars 
and  tobacco  which  I  saw  in  the  defendant's  box,  and  he  and 
the  sheriff  and  myself,  after  he  had  procured  a  warrant  for 
the  defendant's  arrest,  went  to  the  defendant's  house.  The 
sheriff  and  said  Freeman  went  into  his  house,  while  I  went  to 
the  field  after  him.     While  coming  from  the  field  with  him,  I 
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told  him  that  Mr.  Freeman  was  at  his  house,  and  wanted  to 
examine  his  box,  and  see  whether  he  had  any  of  his  property ; 
that  he  suspected  him  of  having  some  of  his  goods.  Defend- 
ant replied  that  he  had  nothing  belonging  to  Mr.  Freeman, 
and  that  he  was  willing  for  him  to  look  and  see.  On  arriving 
at  the  house,  defendant  gave  up  the  key  to  his  box ;  and  we 
found,  on  examination,  that  said  box  contained  a  lot  of  cigars 
and  tobacco,  which  said  Freeman  identified  as  his.  I  then 
remarked  to  the  defendant,  "  Tom,  this  is  mighty  bad,  they 
have  got  the  dead  wood  on  you,  and  you  will  be  convicted  ; ", 
and  asked  him  where  he  got  the  cigars  and  tobacco  ;  to  which 
he  replied,  that  he  got  .the  cigars  from  Mr.  Asher,  and  the 
tobacco  .from  Mr.  Calloway.  I  then  told  him  that  he  would 
have  to  prove  where  he  got  them,  and  that  said  Calloway  had 
no  such  tobacco  ;  and  said  something  to  him  about  owning  up. 
The  defendant  then  stated  that  he  and  his  brother,  while 
standing  at  Kimbrough's  well,  heard  a  noise,  looked  over  the 
fence,  saw  the  store  door  open,  went  over  there,  and  went  in  ; 
that  he  took  the  cigars  and  tobacco,  and  his  brother  took  the 
money.  We  then  sent  said  Freeman  to  obtain  a  warrant 
against  defendant's  brother ;  and  about  half  an  hour  after  he 
had  left,  the  sheriff  took  defendant,  and  started  with  him  to 
jail.  After  we  had  left  the  house,  and  were  at  the  gate,  I 
told  defendant  that*  he  had  been  living  with  me  nearly  two 
years  ;  that  there  was  no  necessity  for  him  to  have  stolen  the 
cigars  and  tobacco,  as  I  had  always  furnished  his  tobacco ;  that 
we  would  then  separate  ;  that  I  could  have  nothing  to  do  with 
any  one  who  had  acted  so  badly,  and,  if  he  had  anything  to 
say  as  to  my  assisting  him  in  the  difficulty,  to  do  so.  Defend- 
ant then  proceeded  to  confess,  that  his  brother  bored  the  hole, 
and  forced  open  the  door,  and  he  watched  for  him  while  this 
was  being  done  ;  that  they  entered  the  store,  and  he.  took  the 
cigars  and  tobacco,  and  his  brother  took  the  money.'  The 
defendant  moved  the  court  to  exclude  this  confession  ;  the 
court  overruled  the  motion,  and  the  defendant  excepted. 

*'  On  cross-examination,  said  witness  testified  as  follows : 
*  The  defendant  is  a  negro  boy  about  eighteen  years  of  age, 
and  of  only  ordinary  intelligence.  I  was  present,  and  heard 
the  conversation  which  took  place  between  said  Freeman  and 
the  defendant.  I  think,  the  language  addressed  by  said  Free- 
man to  defendant,  to  wit :  "  You  are  very  young  to  be  in  such 
a  difficulty  as  this ;  there  must  have  been  some  one  with  you 
who  is  older,  and  I,  if  in  your  place,  would  tell  who  it  was ; 
that  it  was  not  right  for  him  to  suffer  the  whole  penalty,  and 
let  some  one  who  is  guiltier  go  free ;  that  it  might  go  lighter 
wilh  him,"  —  was  used  before  defendant  had  made  any  confes- 
sion at  all,  and  before  he  had  acknowledged  anything.'     The 


12  SUPREME   COURT 

[Newman  v.  State.] 

defendant  then  moved  the  court  t6  exclude  such  and  every 
confession  which  had  been  admitted  against  him  ;  the  motion 
was  overruled,  and  the  defendant  excepted." 

The  witness  Freeman  stated,  on  cross-examination,  "  that 
he  had  married  the  niece  and  granddaughter  of  the  presiding 
judge;"  and  the  defendant  thereupon,  "  by  his  counsel,  sug- 
gested the  incompetency  of  the  judge  to  try  the  case,  on 
account  of  his  relationship  to  one  of  the  parties,  and  moved 
to  discontinue  the  trial."  The  court  overruled  this  motion, 
^nd  the  defendant  excepted.  After  conviction,  the  defendant 
renewed  his  objection  to  the  competency  of  the  presiding  judge, 
arid  excepted  on  that  ground  to  the  sejitence  and  judgment  of 
the  court. 

W.  C.  'Gates,  for  the  prisoner. 

Ben.  Gardner,  Attorney  General,  contra. 

PECK,  C.  J. —  Before  any  confession  can  be  received  in  evi- 
dence in  a  criminal  case,  it  must  be  shown  that  it  was  volun- 
tary. 1  Greenlf.  Ev.  §  219.  A'  confession  obtained  from 
an  accused  person,'  in  the  custody  of  his  accusers,  "  by  the  flat- 
tery of  hope,  or  the  torture  of  fear,"  is  not,  in  contemplation 
of  law,  voluntary,  and  should  not  be  recSived  as  evidence  of 
guilt,  and  no  credit  ought  to  be  given  to  it.  The  books  are  full 
of  examples  and  instances,  showing  us  in  what  cases  confessions 
have  been  held  to  be  inadmissible,  as  not  voluntarily  made. 
Thus,  where  the  constable  who  arrested  the  prisoner  said  to 
him,  "  It  is  of  no  use  for  you  to  deny  it,  for  there  are  the 
man  and  boy  who  will  swear  they  saw  you  do  it."  So,  where 
the  prosecutor  said  to  the  prisoner,  "  Unless  you  give  me  a  more 
satisfactory  account,  I  will  take  you  before  a  magistrate."  So, 
also,  where  a  girl,  thirteen  years  old,  was  charged  with  admin- 
istering poison  to  her  mistress,  with  intent  to  murder,  and  the 
surgeon  in  attendance  had  told  her,  "  It  would  be  better  for 
her  to  speak  the  truth,"  it  was  held  that  her  confession  there- 
upon made,  was  inadmissible.  So,  again,  where  the  prisoner's 
superior  in  the  post-office  said  to  the  prisoner's  wife,  while  her 
husband  was  in  custody  for  opening  and  detaining  a  letter, 
"  Do  not  be  frightened ;  I  hope  nothing  will  happen  to  your 
husband  beyond  the  loss  of  his  situation,"  the  prisoner's  subse- 
quent confession  was  rejected,  it  appearing  that  the  wife  might 
have  communicated  this  to  the  prisoner.  These  are  some  of 
the  cases  given,  in  which  confessions  were  rejected  on  the  ground 
that  they  were  not  voluntarily  made.  1  Greenl.  Ev.  §  220, 
and  notes. 

Now,  comparing  the  circumstances  under  which  the  prison- 
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er's  confessions  were  made  with  the  cases  cited,  it  seems  to  me 
his  confessions  must  be  rejected  as  involuntary.  He  must  be 
supposed  to  have  been  alarmed  by  what  was  said  to  him,  and 
thereby  induced  to  believe  the  parties  into  whose  hands  he  had 
fallen  could  and  would,  by  some  means,  effect  his  conviction, 
and  that  the  best  thing  he  could  do  was  to  make  a  confession. 
This,  I  think,  is  clearly  to  be  inferred  from  what  was  said  to 
him  by  the  prosecutor  and  the  witness  Stokes.  After  the  pris- 
oner's box  had  been  examined,  and  cigars  and  tobacco  found, 
which  the  prosecutor  identified,  and  claimed  as  belonging  to 
him,  the  witness  Stokes  said  to  prisoner,  "  Tom,  this  is 
mighty  bad  ;  they  have  got  the  '  dead  wood  '  on  you,  and  you 
will  be  convicted  ;  "  and,  at  the  same  time,  said  something  to 
liim  about  "  owning  Up."  This  witness,  with  whom  the  pris- 
oner had  been  living  for  about  two  years,  also  said  to  prisoner 
he  could  have  nothing  to  do  with  one  who  had  acted  so  badly, 
and  if  he,  prisoner,  had  anything  to  say  as  to  his  assisting  him 
in  the  difficulty,  to  do  so.  The  prosecutor,  who  claimed  the 
articles,  the  cigars  and  tobacco  found  in  the  prisoner's  box,  said 
to  him  at  the  same  time,  "  You  are  very  young  to  be  in  such  a 
difficulty  as  this ;  there  must  have  been  some  one  with  you 
who  was  older,  and  I,  if  in  your  place,  would  tell  who  it  was  ; 
it  is  not  right  for  you  to  suffer  the  whole  penalty,  and  let  some 
one  who  is  guiltier  go  free  ;  that  it  might  go  lighter  with  him." 
I  have  no  hesitation  in  saying  that  confessions,  obtained  under 
such  influences,  ought  not  to  be  regarded  as  voluntary,  and 
should  be  rejected.  When  it  is  considered  that  the  prisoner  is 
a  negro  boy,  about  eighteen  years  old,  of  ordinary  intelligence, 
and  necessarily  ignorant,  suddenly  arrested  and  in  custody, 
charged  with  a  grave  offence,  and  surrounded  by  the  prosecutor 
and  others,  who  had  been  active  in  procuring  his  apprehension, 
no  one  can  understand  the  extent  of  the  influence  that  may 
have  been  produced  on  his  ignorant  mind  by  what  was  said  to 
him.  Most  probably,  he  was  induced  to  believe  that,  by  mak- 
ing a  confession,  in  the  language  of  the  prosecutor,  "  it  would 
go  lighter  with  Jiim.^'  The  objection  to  the  admissibility  of 
the  prisoner's,  confessions,  obtained  under  the  circumstances 
disclosed  in  the  bill,  of  exceptions,  should  have  been  sustained. 
2.  The  objection  made  to  the  competency  of  the  presiding 
judge  was  properly  overruled.  He  was  not  interested  in  the 
cause,  nor  related  to  either  of  the  parties.  Revised  Code,  § 
635.  His  relation  to  the  prosecutor  did  not  affect  his  compe- 
tency. Judgment  reversed  and  remanded. 
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Randle  v.  The  State. 

Indictment  for  Larceny  of  Bale  of  Cotton. 

1.  Larceny  of  cotton  bale ;  what  is  not.  —  On  the  trial  of  an  indictment  for  stealing 
a  bale  of  cotton,  if  the  proof  shows  that  one  of  two  bales  placed  together  belonged 
to  the  defendants,  and  they  intended  to  take  their  own,  but  it  is  doubtful  which 
they  did  take,  they  ought  to  be  acquitted. 

2.  Contract  between  agricultural  laborers  and  their  employer,  held  rw  partnership.  — 
A  contract  between  agricultural  laborers  and  their  employer,  by  which  they  share 
in  the  products  of  the  farming  and  the  expense  of  conducting  it,  does  not  consti- 
tute a  partnership  between  theni.^ 

Fkom  the  Criminal  Court  of  Dallas. 

Tried  before  the  Hon.  Geo.  H.  Craig, 

The  defendants  in  this  case,  Ben  Randle,  and  Cressey  Randle, 
his  wife,  were  jointly  indicted  for  stealing  a  bale  of  cotton, 
which  was  alleged  to  be  "  of  the  value  of  more  than  one  hun-' 
dred  dollars,  the  personal  property  of  John  F.  Burns ;  "  were 
convicted  of  petit  larceny,  and  fined  fifty  dollars  each.  The 
bill  of  exceptions  purports  to  set  out  all  the  evidence  adduced 
on  the  trial,  but  it  is  unnecessary  to  state  it  here  in  full,  as  the 
material  facts  are  given  in  the  opinion  of  the  court.  The 
written  contract  between  said  Burns  and  Ben  Randle,  which 
is  referred  to  in  the  first  charge  asked  and  refused  (and  which 
purported  to  be  signed  by  Ben  for  his  wife  and  children),  so 
far  as  material  to  a  correct  understanding  of  that  charge,  was 
in  these  words :  "  Said  Ben  Randle  rented  from  Mrs.  Perry  this 
year  thirty  acres  of  land,  more  or  less,  for  one  and  one  half  bales 
of  cotton,  the  second  gathered.  Ben  re-lets  the  land  to  the 
said  Burns,  and  employs  himself  and  family  to  said  Burns,  this 
year ;  the  land,  crop,  and  everything  on  the  place  to  be 
Burns's  this  year,  and  under  his  control  only ;  Burns  to  pay 
Mrs.  Perry  the  second  one  and  a  half  bales  gathered ;  Burns 
to  take  sixty  bushels  of  corn,  five  hundred  bundles  of  fodder, 
and  two  bales  of  cotton,  500  lbs.  each,  or  4000  lbs.  seed  cotton  ; 
Ben  to  claim,  or. have,  only  what  is  made  over  said  sixty  bush- 
els of  corn,  five  hundred  bundles  of  fodder,  and  three  and  one 
half  bales  of  cotton  ;  Burns  having  furnished  the  place  with 
corn,  meat,  flour,  meal,  molasses,  and  land-plaster,  to  the 
amount  of  $90,  and  a  .fine  $200  mule,  rent  of  which  is  worth 
at  least  $35,  and  for  which  Ben  is  responsible.  Ben  agrees  to 
work  obediently  and  faithfully,  as  a  man  should,  and  to  take 
good  care  of  Burns's  property,  and  respect  him  and  his  orders, 
as  is  due  an  employer,  and  make  his  family  do  so,  without  cost. 
It  is  distinctly  understood  that  no  person  shall  interfere, 
molest,  or  move  anything  pertaining  to  said  place  or  crop, 
except  at  their  own  risk  ;  and  that  no  right  is  invested  in  Ben 

1  The  head-notes  of  this  case  were  written  by  Saffold,  J.  —  Rep. 
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to  dispose  of  anything  unless  Burns  orders.     All  the  cotton- 
seed raised  by  Burns  on  all  his  places  is  his,  to  be  moved  only  , 
by  his  ordeia." 

The  defendants  asked  the  court,  in  writing,  to  charge  the 
jury :  "  1st.  That  the  contract  in  evidence  shows  a  partner- 
ship betAveen  the  defendants  and  said  Burns  ;  2d.  That  if  they 
believed,  from  the  evidence,  that  there  is  a  probability  of  the 
defendants'  innocence,  they  must"  acquit  the  defendants  ;  and, 
8d.  That  if  they  believed  the  evidence,  they  must  acquit  the 
defendants."  The  court  refused  these  charges,  and  the  defend- 
ants excepted  to  their  refusal. 

Satterfield  &  YoUKG,  for  the  defendants. 

Ben.  Gardner,  Attorney  General,  contra. 

B.  F.  SAFFOLD,  J.  —  The  appellants  were  indicted  and 
convicted  for  grand  larceny  in  stealing  one  bale  of  cotton,  the 
property  of  John  F,  Burns.  The  following  facts  are  proved : 
Cressey,  the  wife  of  Ben  Randle,  was  given  the  use  of  three 
or  five  acres  of  land  for  cultivation,  by  H.  W.  Randle,  the 
agent  of  Mrs.  Perry.  It  was  planted  in  cotton,  and  after  the 
crop  matured,  the  product  was  gathered  and  deposited  in  a 
room  of  her  house.  Afterwards  this  cotton  was  ginned  and 
packed  into  one  bale.  There  was  another  bale  of  cotton  with 
it  at  the  gin-house,  but  it  is  not  satisfactorily  shown  how,  pre- 
cisely, it  came  there.  It  may  be  conceded  to  have  belonged 
to  Mr.  Burns.  The  defendants  took  one  of  the  two  bales,  and 
carried  it  to  Selma,  claiming  it  as  the  property  of  Cressey. 
Burns  also  claimed  it  under  a  written  contract  with  the  defend- 
ant Ben  Randle.  This  contract  related  alone  to  the  renting 
and  cultivation  of  another  and  different  tract  of  land  of  thirty 
acres,  and  is  a  subletting  by  Randle  to  Burns  of  the  land 
which  he  had  rented  from  H.  W.  Randle,  as  agent  for  Mrs. 
Perry.  It  is  manifest  that  the  defendants  intended  to  take 
only  what  they  supposed  to  belong  to  Cressey,  when  they  car- 
ried off  the  bale  of  cotton.  The  second  and  third  charges 
asked  by  the  defendants  ought  to  have  been  given. 

The  first  charge  asked  was  properly  refused.  If  the  con- 
tracts made  between  agricultural  laborers  and  their  employers, 
by  which  they  share  in  the  products  of  the  farming  and  the 
expenses  of  conducting  it,  are  to  be  considered  as  the  forma- 
tion of  partnerships,  carrying  with  them  the  attendant  liabil- 
ities and  responsibilities,  such  contracts  would  immediately 
cease.  A  contract  is  not  a  partnership  inter  sese,  unless  it  is 
intended  to  be  so.  Of  course,  this  intention  is  determinable 
from  the  writing,  when  the  contract  is  written,  or  from  its 
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terms,  when  parol,  according  to  circumstances.  It  is  not  a 
•  partnership,  as  to  third  persons,  unless  the  terms  of  the  agree- 
ment, under  the  circumstances,  are  well  calculated  to  produce 
that  conviction  on  third  persons.  No  one  can  be  imposed  on 
by  such  agricultural  agreements.  They  are  well  understood 
to  merely  provide  a  means  of  compensation  to  the  laborers. 
Moore  v.  jSmith,  19  Ala.  774. 

The  judgment  is  reversed,  and  the  cause  is  remanded. 


Thompson  v.  The  State. 

Indictment  for  Forgery. 

1.  Forgery  of  check  on  bank;  what  constitutes.  —  A  written  instrument,  addressed 

to  "  Mr. Moody,  banker,  Tuskaloosa,"  in  these  words,  "  Please  let  my  son,  the 

bearer,  have  the  sum  of  one  hdndred  and  fifty  dollars  of  what  I  put  in  your  bank 
the  20th  of  last  October,"  is  a  check  within  the  meaning  of  section  3635  of  the  lie- 
vised  Code." 

2.  Same;  sufficiency  of  indictment.  —  An  indictment  which  charges  that  the  tle- 
fendant,  "  falsely,  and  with  the  intent  to  injure  or  defraud,  did  forge  an  order  pur- 
porting to  be  the  act  of  one  John  A.  Thompson,  which  order  is  in  words  and 
figures  following,"  setting  it  out,  is  substantially  analogous  to  the  forms  given  in 
the  Appendix  to  the  Revised  Code,  and  is  sufficient  on  demurter,  when  the  instru- 
ment set  out  is  a  check  within  the  meaning  of  the  statute. 

3.  Same  ;  what  constitutes  no  defence.  —  Neither  the  fact  that  the  drawer  of  the 
forged  check  is  a  fictitious  person,  nor  the  fact  that  the  drawer  had  no  funds  in  the 
bank  at  the  time  the  order  was  drawn,  is  any  defence  to  an  indictment  for  the  for- 
gery- 

Fbom  the  Circuit  Court  of  Tuscaloosa, 
i    Tried  before  the  Hon.  Wm.  S.  Mudd. 

The  indictment  in  this  case  charged  that  the  defendant,  be- 
fore the  finding  thereof,  "  falsely,  and  with  the  intent  to  injure 
or  defraud,  did  forge  an  order  purporting  to  be  the  act  of  one 
John  A.  Thompson,  which  order  is  in  words  and  figures  fol- 
lowing :  '  474.  Nutton  Clumbus  St.  July  25th,  1872,  Boston, 
Mass.  Mr.  Moody,  banker,  Tuskaloosa,  Ala.  Please  let  my 
son,  the  bearer,  have  the  sum  of  one  hundred  and  fifty  dollars 
of  what  I  put  in  your  bank  the  20th  of  last  October,  1871 ; 
and  you  will  oblige,  yours  truly,  John  A.  Thom'pson.  My  cir- 
cus will  show  here,  the  20th  October.  Thompson,  Q-ilmore  ^ 
Go.^  against  the  peace,"  &c.  '  The  defendant  demurred  to  the 
indictment,  and  assigned  the  following  grounds  of  demurrer : 
"1.  There  is  no  law  making  the  forgery  of  an  instrument  like 
the  one  set  out  in  the  indictment  an  offence.  2.  The  indict- 
ment does  not  show  that  the  instrument  was,  or  purported  to 
be,  drawn  on  an  incorporated  bank  or  banking  company. 
3.  The  indictment  does  not  show  that,  by  the  forging  of  the 
instrument,  any  pecuniary  demand  is,  or  purports  to  be,  cre- 
ated, incurred,  discharged,  or  diminished.  4.  There  is  no 
form   for  the  indictment  in  the    Code,  and  the  indictment 
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does  not  conform  either  to  the  statute  or  the  common  law." 
The  court  overruled  the  demurrer,  and  the  defendant  then 
pleaded  not  guilty. 

"  On  the  trial,"  as  the  bill  of  exceptions  states,  "  the  State 
introduced  as  evidence  the  instrument  alleged  to  have  been 
forged,"  as  copied  in  the  indictment,  "  and  proved  that  it  was 
written  in  Tuscaloosa  County,  in  August,  1872.  The  State 
next  introduced  one  Jackson  Thompson  as  a  witness,  who  tes- 
tified that,  on  the  day  he  presented  said  order  for  payment  at 
the  bank,  the  defendant  gave  it  to  him,  and  requested  him  to 
call  on  Mr.  Moody  and  get  the  money  on  it,  stating  that  the 
order  was  written  by  Mr.  Moody ;  that  this  was  in  August, 
1872 ;  that  he  (witness)  could  not  write  nor  read  writing  ;  that 
the  defendant  did  not  sell  him  the  order,  nor  offer  to  sell  it  to 
him,  but  was  to  pay  him  for  his  trouble  in  getting  the  money 
from  the  bank.  The  State  then  introduced  the  defendant's 
admission  as  to  what  one  Charles  Olmstead,  if  present,  would 
swear,  to  wit :  '  Charles  Olmstead,  if  here,  would  prove  that, 
a  day  or  two  immediately  preceding  the  handing  of  the  paper 
to  Jackson  Thompson,  the  defendant  called  at  his  store,  and 
loitered  about  there,  and  told  witness  that  his  father  had  given 
him  an  order  like  the  one  alleged  to  be  forged,  but  he  had  lost 
it,  and,  after  some  conversation  on  the  subject,  requested  him 
to  write  the  order  above  named,  that  he  (defendant)  might 
keep  it  as  a  memorandum  ;  and  that  he  (witness),  not  thinking 
there  was  anything  wrong  in  it,  wrote  the  order  just  as  defend- 
ant dictated  it.'  The  State  then  proved  by  one  Skelton,  that 
defendant,  after  his  arrest,  and  while  confined  in  jail,  told  him 
that  his  father  had  been  dead  for  fifteen  years.  The  defend- 
ant then  introduced  W.  Moody,  the  president  of  the  bank,  who 
testified  that  John  A.  Thompson  had  no  funds  in  the  bank,  nor 
had  ever  had  any,  and  never  had  an  account  in  the  bank  ;  and 
that  he  knew  no  such  man  as  John  A.  Thompson ;  and  that  he 
did  not  pay  the  order,  but  had  a  warrant  issued  for  the  defendant. 

*' This  being  all  the  testimony  in  the  case,"  the  defendant 
asked  the  court  to  give  the  following  charges,  in  writing,  to 
the  jury :  "  That  if  they  believed,  from  the  evidence,  that 
John  A.  Thompson,  the  alleged  drawer  of  the  order,  had  no 
existence  at  the  time  of  making  the  order,  they  must  acquit 
the  defendant ;  and  that  if  they  believed,  from  the  evidence, 
that  John  A.  Thompson  had  no  funds  in  Judge  Moody's  bank 
at  the  time  the  order  was  drawn,  they  must  acquit  the  defend- 
ant." The  court  refused  each  of  these  charges,  and  the  de- 
fendant excepted  to  their  refusal. 

Van  Hoose  &  Powell,  for  the  defendant. 

VOL.   I.  2 
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Ben.  Gardner,  Attorney  General,  contra. 

PECK,  C.  J.  — Forgery  is  the  false  making  of  a  written  in- 
strument, for  the  purpose  of  fraud  and  deceit.  Bouvier's  Law 
Die.  vol.  1,  582.  The  instrument  described  in  the  indictment, 
and  charged  to  be  forged  by  the  defendant,  is  an  order  in  writ- 
ing- for  the  payment  of  money.  Section  3635,  Revised  Code, 
declares  that  any  person  who,  with  intent  to  injure  or  de- 
fraud, forges  any  check,  &c.,  is  guilty  of  forgery.  The  order, 
in  this  case,  charged  to  be  forged,  is  a  check  within  the  mean- 
ing of  said  section  3635.  A  check  is  a  written  order,  or  re- 
quest, for  the  payment   of   money,  addressed   to   a  bank   or 

banker.    The  order,  in  this  case,  is  addressed  to  Mr. Moody, 

banker,  Tuscaloosa  Ala.,  and  requests  him  to  let  the  bearer, 
son  of  the  alleged  drawer,  have  the  sum  of  one  hundred  and 
fifty  dollars,  &c.  This  order  being  the  subject  of  forgery,  and 
the  charge  that  it  was  forged  by  the  defendant  being  in  form 
analogous  to  the  forms  given  in  the  Appendix  to  the  Revised 
Code,  the  demurrer  to  the  indictment  was  properly  overruled. 

On  the  trial,  the  defendant  asked  the  court  to  charge  the 
jury  that  if  they  believed,  from  the  evidence,  that  at  the  time 
of  the  making  of  the  said  order  John  A.  Thompson,  the  al- 
leged drawer,  had  no  existence,  they  must  acquit  the  defend- 
ant.    There  was  no  error  in  refusing  to  give  this  charge. 

Forgery  may  be  committed  by  the  false  making  of  a  written 
instrument,  in  the  name  of  a  fictitious  person.  3  Arch.  Cr.  PL 
M.  p.  538. 

The  defendant  also  asked  the  court  to  charge  the  jury  that 
if  they  believed,  from  the  evidence,  that  said  John  A.  Thomp- 
son had  no  funds  in  the  bank  of  Judge  Moody,  at  the  time  the 
said  order  was  drawn,  they  must  acquit  the  defendant.  If  the 
said  John  A.  Thompson  was  a  fictitious  person,  he  would  cer- 
tainly have  no  funds  in  the  bank  ;  yet  we  have  seen  that  for- 
gery may  be  committed  by  the  false  making  of  a  written  in- 
strument, in  the  name  of  a  fictitious  person.  This  charge  was 
properly  refused.  The  judgment  is  affirmed. 


Molette  V.  The  State. 

Indictment  for  Mayhem. 

1.  Mayhem;  charges  to  jury  as  to  constituents  of  offence. — Under  an  indictment 
for  mayhem,  by  biting  off  an  ear  in  a  fight  (Rev.  Code,  §  3669),  a  charge  which 
instructs  the  jury  "that  if  they  believe,  from  the  evidence,  that  the  defendant  did 
not  design  to  bite  the  ear  "  of  the  prosecutor  "  any  more  than  his  cheek  or  other 
portion  of  his  face,"  they  must  acquit  the  defendant,  is  properly  refused. 

2.  Same.  —  So,  also,  a  charge  which  authorizes  an  acquittal,  "  if  the  defendant 
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bit  off  the  ear  under  the  instinct  of  self-defence,"  or  "  under  the  impulse  of  his 
aninaal  nature  or  mere  instincts,"  is  properly  refused. 
3.  Abstract  charge. — A  chhrge  asked,  which  is  ab:-tract,  is  properly  refused. 

From  the  Criminal  Court  of  Dallas. 
Tried  before  the  Hon.  Geo.  H.  Craig. 

R.  J.  BoTKiisr,  for  the  prisoner,  cited  Abram  v.  The  /State, 
10  Ala.  928 ;  Isham  v.  The  State,  38  Ala.  213  ;  Hale's  P.  C. 
509 ;  3  Cro.  Rep.  538  ;  1  Bishop's  Criminal  Law,  §§  411, 
421-2;  3Cush.  558. 

Ben.  Gardner,  Attorney  General,  contra. 

PETERS,  J.  —  This  is  a  criminal  prosecution  by  indictment 
for  the  offence  of  mayhem,  occasioned  by  biting  off  the  ear, 
or  part  of  it.  The  proofs  show  that  the  accused  had  a  fight, 
or  "  scuffle,"  with  Burwell  Molette,  in  the  County  of  Dallas, 
the  county  in  which  the  indictment  was  found  ;  and  that,  dur- 
ing this  scuffle,  he  bit  off  the  ear  of  said  Burwell  Molette,  or 
some  part  of  it.  It  seems  that  Burwell  Molette  had  grossly 
insulted  Bama  Molette,  the  sister  of  the  accused,  in  her  own 
house  ;  and  the  fight  grew  out  of  this  circumstance.  There 
was  no  evidence  of  any  ill-will  between  the  defendant  and  said 
Burwell  Molette  before  the  fight.  The  indictment  was  in  the 
form .  prescribed  by  the  statute.  The  biting  of  the  ear  was 
clearly  proved.  On  this  evidence,  the  defendant  asked  the 
court  to  charge  the  jury  as  follows :  "  1.  If  the  jury  believe, 
from  the  evidence,  that  the  defendant  did  not  design  to  bite 
the  ear  of  Burwell  Molette  any  more  than  his  cheek  or  other 
portion  of  his  face,  they  cannot  find  him  guilty.  2.  If  the 
jury  believe,  from  the  evidence,  that  the  defendant  bit  off  the 
ear  of  Burwell  Molette  under  the  instinct  of  self-defence,  they 
must  acquit  the  defendant.  3.  If  the  jury  believe,  from  the 
evidence,  that  the  defendant  bit  off  the  ear  of  Burwell  Molette 
under  the  impulse  of  his  animal  nature,  or  mere  instincts,  they 
must  acquit  the  defendant."  These  charges  were  refused,  and 
the  defendant  excepted  to  their  refusal.  The  jury  found  him 
guilty,  and  he  was  sentenced  to  the  penitentiary  for  two  years ; 
and  he  now  brings  his  case  here  by  appeal,  and  asks  to  have 
the  proceedings  against  him  reversed  for  eri'or  apparent  on  the 
record.  ' 

Whether  the  charges  asked  were  properly  or  improperly  re- 
fused depends  upon  the  definition  of  the  offence  of  mayhem 
under  our  statute.  The  statute  is  in  these  words  :  "  Any  per- 
son who  unlawfully,  maliciously,  and  intentionally  cuts  out  or 
disables  the  tongue  ;  puts  out  or  destroys  an  eye  ;  cuts,  bites,  or 
strikes  off  an  ear ;  cuts,  bites  off,  slits,  mutilates,  or  destroys 
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the  nose  or  lip ;  or  cuts,  bites,  tears,  strikes  off,  or  disables  a 
limb  or  member  of  any  other  person,  must,  on  conviction,  be 
imprisoned  in  the  penitentiary,  or  sentenced  to  hai-d  labor  for 
the  county,  for  not  less  than  two,  nor  more  than  twenty  years." 
Revised  Code,  §  36t)9.  Under  this  statute,  the  criminal  act 
must  be  done  unlawfully,  maliciously,  and  intentionally.  The 
State  V.  Abram,  10  Ala.  928.  The  offence  of  mayhem  is  a 
felony.  Revised  Code,  §  3541.  It  was  also  malum  prohibitum 
at  common  law.  An  act  is  maliciously  done  when  it  is  done 
,  on  purpose,  and  with  evil  intent ;  and  whether  an  act,  at- 
-^  tempted  with  evil  intent,  results  in  the  unlawful  purpose  in- 
tended, or  in  some  other  evil  and  unlawful  purpose,  makes  no 
difference  in  the  guilt  of  the  perpetrator.  The  thing  done, 
having  proceeded  from  a  mind  bent  on  mischief,  is  done  ma- 
liciously. And  the  biting  off  an  ear,  if  done  maliciously,  in- 
tentionally, and  unlawfully,  is  mayhem.  In  this  view  of  the 
law,  the  charges  asked  by  the  defendant,  as  above  set  forth, 
were  properly  refused.  1  Bishop  Crim.  Law,  §§  411-414,  and 
cases  there  cited. 

Besides  this,  the  charges  asked  were  abstract,  and  were  prop- 
erly refused  for  that  reason.  There  was  no  evidence  to  sustain 
them.  There  was  no  proof  that  the  defendant  did  not  design 
to  bite  the  ear,  but  only  the  cheek ;  and  there  was  no  proof 
that  the  ear  was  bit  off  "under  the  instinct  of  self-defence," 
or  that  it  was  bit  off  by  the  defendant  *'  under  the  impulse  of 
his  animal  nature  or  mere  instinct.;  "  if,  indeed,  this  last  sen- 
tence means  anything  different  from  biting  off  an  ear  wilfully, 
unlawfully,  and  in  a  bad  humor,  during  the  heat  of  a  fight. 
If  this  last  was  meant,  then  the  defendant  was  clearly  guilty. 

From  a  careful  examination  of  the  whole  case,  I  am  unable 
to  discover  any  ground  for  reversal.  The  judgment  of  the 
court  below  is  therefore  affirmed  ;  and  the  court  below  will 
execute  its  sentence. 


Henderson  v.  The  State. 

Indictment  for  Carrying  Concealed  Weapons. 

-—  Charge  instructing  jury  that,  to  reconcile  conflict  in  evidence,  they  may  infer  exist- 

3  ence  of  fact  without  any  proof  —  A  charge  which  instructs*  the  jury  that,  in  order  to 
reconcile  a  conflict  in  the  evidence  before  them,  they  may  infer  the  existence  of  a 
fact  of  which  no  evidence  whatever  has  been  adduced,  is  erroneous. 

From  the  Circuit  Court  of  Hale. 
Tried  before  the  Hon.  M.  J.  Saffold. 
The  defendant  in  this  case  was  indicted  for  carrying  con- 
cealed weapons.     On  the  trial,  as  appears  from  the  bill  of  ex- 
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ceptions,  he  reserved  several  exceptions  to  the  rulings  of  the 
court,  which  are  here  presented  for  revision,  but  which  the 
opinion  of  this  court  renders  it  unnecessary  to  state. 

Smith  &  Roulhac,  and  Thos.  J.  Seay,  for  defendant. 

Ben.  Gardner,  Attorney  General,  contra. 

PECK,  C.  J.  —  The  evidence  tended  very  strongly  to  show 
that  the  defendant  carried  a  pistol  concealed  about  his  person ; 
but  there  was  no  evidence  tending  to  show  that  he  had  two. 
There  was  some  conflict  in  the  evidence,  as  to  the  condition  of 
the  pistol ;  whether  the  main  spring  was  or  was  not  broken. 
Some  of  the  evidence  tended  to  show  that  it  was,  and  some  that 
it  was  not  broken.  The  solicitor  asked  the  court  to  charge  the 
jury  that,  to  reconcile  the  evidence,  they  might  believe  the  de- 
fendant had  two  pistols.  This  charge  the  court  gave,  and  the 
defendant  excepted.  This  was  improper.  The  said  charge 
should  have  been  refused.  It  authorized  the  jury  to  believe  a 
fact  existed,  without  any  evidence  upon  which  to  base  such  a 
belief. 

A  charge  that  the  jury  may  infer  a  fact  of  which  there  is 
no  evidence  is  erroneous.  Everett  v.  The  United  States,  6 
Porter,  166.  So,  a  charge  that  the  jury  have  a  right  to  draw 
an  inference  opposed  to  all  the  evidence  is  erroneous.  Cary  v. 
Hughs,  17  Ala.  388. 

For  this,  the  only  error  we  are  able  to  discover  in  the  record, 
the  judgment  is  reversed,  and  the  cause  is  remanded  for  an- 
other trial. 


Marshall  v.  The  State. 

Indictment  for  Selling  Liquor  to  Minor. 

1.  Selling  liquor  to  minor;  who  is  within  statute.  —  A  barkeeper,  whose  business  is 
to  sell  liquors,  is  within  the  prohibition  of  the  statute  against  selling  liquor  to 
minors  (Kev,  Code,  §  3619),  whether  he  is  the  owner  of  the  saloon  or  liquors,  or 
merely  employed  to  sell  the  liquors. 

2.  Same:  opinion  of  witness  as  to  age  of  alleged  minor.  —  On  a  trial  under  an  in- 
dictment for  selling  liquor  to  a  minor,  the  defendant  having  l)een  allowed  to  prove 
that  the  minor  to  whom  the  liquor  was  sold  was  a  mature-looking  person,  whose 
appearance  was  calculated  to  produce  the  belief  that  he  had  attained  his  majority, 
he  cannot  be  allowed  to  ask  the  witness  "  if  he  would  not  take  him  to  be  twenty- 
one  years  old." 

3.  Same ;  charge  to  jury  as  to  intent.  —  In  such  case,  a  charge  which  instructs  the 
jury,  that  the  fact  of  the  minority  of  the  person  to  whom  the  liquor  was  sold  is 
conclusive  of  the  defendant's  intention,  is  erroneous. 

From  the  Criminal  Court  of  Dallas. 
Tried  before  the  Hon.  Geo.  H.  Craig. 
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Jasper  N.  Haney,  for  the  defendant. 

Ben.  Gardner,  Attorney  General,  contra. 

B.  F.  SAFFOLD,  J.  —  The  appellant  was  convicted  under 
an  indictment  for  selling  liquor  to  a  minor. 

A  barkeeper,  whose  business  is  to  sell  fermented,  vinous,  or 
spirituous  liquors,  is  within  the  meaning  of  R.  C.  §  3619,  which 
prohibits  any  person  who  keeps  these  liquors  from  selling  them 
to  minors,  &c.,  whether  he  owns  the  saloon  or  the  liquors,  or 
is  mei;ely  employed  to  sell  them. 

The  intention  of  the  accused  is  an  essential  ingredient  in  this 
offence.  But,  in  most  cases,  the  act  is  conclusive  evidence  of 
the  intention.  When  the  facts  which  constitute  the  offence  are 
proved,  the  burden  is  thrown  upon  the  defendant  to  show  that 
he  was  imposed  on.  In  this  instance,  he  was  allowed  to  prove 
that  the  minor  was  a  mature  looking  person,  whose  appearance 
was  calculated  to  produce  the  belief  that  he  had  attained  his 
majority.  But  the  court  properly  refused  to  let  him  ask  the 
witness  whether  he  would  not  take  him  to  be  over  twenty-one 
years  old.  He  would  not  have  liked  an  answer  against  him, 
or  to  have  had  a  favorable  answer  offset  by  the  opinion  of  an 
adverse  witness. 

Without  considering  separately  the  several  chai'ges  given  and 
refused,  it  is  sufficient  to  say,  the  court  erred  in  instructing  the 
jury  that  the  fact  of  minority  was  conclusive  of  the  intention 
of  the  defendant.  In  such  case,  the  burden  of  proof  is  on  the 
defendant,  and  he  must  prove  his  good  intention,  beyond  a  rea- 
sonable doubt.  The  jury  must  believe  that  he  was  honestly 
and  truly  misled  or  imposed  on.  Without  this,  the  law  would 
be  of  little  avail  for  the  protection  of  the  very  youth  for  whom 
it  was  intended,  to  wit,  those  approaching  nearly  their  major- 
ity. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Boulo  V.  The  State. 

Indictment  for    Vagrancy. 

1.  Motion  to  quash  indictment.  —  Although  an  indictment  may  be  insufficient,  the 
court  is  not  bound  to  quash  it  on  motion,  but  may  put  the  defendant" to  his  de- 
murrer. 

2.  Vagrancy ;  sufficiency  of  indictment,  —  An  indictment  for  vagrancy  (Rev.  Code, 
§3630),  which  charges  that  the  defendant,  "having  a  family,  did  abandon  his 
family,  and  left  and  leaves  them  in  danger  of  becoming  a  burden  to  the  public," 
is  insufficient;  it  should  also  charge  his  ability  to  contribute  to  their  support  by 
his  means,  or,  being  an  able-bodied  person,  by  his  industry. 
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3.  Same;  constituents  of  offence.  —  Neither  a  mere  refnsal  by  a  man  to  live  with 
his  wife,  nor  a  failure  to  contribute  to  her  support,  renders  him  liable  to  an  indict- 
ment for  vagrancy ;  but  personal  dislike  is  no  legal  cause  for  such  refusal  on  his 
part. 

Fkom  the  City  Court  of  Mobile. 

Tried  before  the  Hon.  C.  F.  MoULTON". 

The  indictment  in  this  case  was  in  these  words :  "  The 
grand  jury  of  said  county  charge  that,  before  the  finding  of  this 
indictment,  Philip  J.  Boulo,  having  a  family,  did  abandon  his 
family,  and  left  and  leaves  them  in  danger  of  becoming  a  burden 
to  the  public  ;  against  the  peace,"  &c.  The  defendant  moved  to 
quash  the  indictment,  as  the  bill  of  exceptions  states,  "  on  the 
ground  that  section  3638  of  the  Revised  Code,  upon  which 
said  indictment  is  founded,  is  unconstitutional ;  which  motion 
was  overruled  by  the  court,  and  the  defendant  excepted." 

"  On  the  trial,"  as  the  bill  of  exceptions  further  states,  "  the 
State  introduced  John  Wolfe  as  a  witness,  who  testified  that  he 
was  the  father  of  the  defendant's  wife  ;  that  said  defendant  had 
resided  in  this  State  many  years,  but  he  and  his  wife  have  never 
lived  together  in  this  State  ;  that  his  family  consists  of  his  wife 
and  one  child  about  eleven  months  old  ;  that  Mrs.  Boulo  lives 
with  him  (witness)  ;  that  he  called  on  the  defendant,  by  her 
direction,  soon  after  she  came  to  live  with  him,  and  told  him 
that  his  wife  was  sick,  and  that  he  must  come  and  take  her,  and 
take  care  of  her  ;  that  the  defendant  refused,  and  still  refuses, 
and  has  abandoned  his  family  ;  that  he  has  never  contributed 
to  the  support  of  his  family  in  this  State,  to  witness's  knowledge, 
and  leaves  them  in  danger  of  becoming  a  burden  upon  the 
public.  The  witness  said,  on  cross-examination,  that  said  de- 
fendant and  his  wife  were  married  in  Missouri,  some  twelve  or 
fourteen  months  ago.  The  defendant,  by  his  counsel,  asked 
said  witness  '  If  he  did  not  know  that  the  defendant  refused  to 
live  with  his  wife  because  of  a  disagreeme;it  between  them.?  ' 
The  court  sustained  an  objection  to  this  question  by  the  State, 
and  the  defendant  excepted.  The  State  having  here  closed  its 
case,  the  defendant  then  introduced  as  a  witness  Paul  A.  Boulo, 
who  testified  that  he  was  a  brother  of  the  said  defendant,  and 
was  in  partnership  with  him  in  the  mercantile  business,  in  the 
city  of  Mobile ;  that  said  defendant,  a  short  time  before  his 
said  marriage,  sold  his  interest  in  said  business  to  witness,  for 
ten  thousand  dollars  ;  that  he  is  industrious,  and  is  employed 
by  him,  and  earns  wages. 

"  The  defendant  here  closed  his  case,  and  the  same  was  sub- 
mitted to  the  jury,  under  the  charge  of  the  court.  The 
defendant  asked  the  following  charges  in  writing  :  '1.  That  a 
mere  refusal  on  the  part  of  a  man  to  live  with  his  wife  is  not 
such   an   abandonment   as   is   contemplated    by   the    statute. 
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2.  That  a  refusal  on  the  part  of  the  defendant  to  live  with  his 
wife,  and  a  failure  to  contribute  to  her  support,  is  not  such  a 
case  as  is  contemplated  by  the  statute.  3.  That  if  the  jury- 
find  that  the  defendant's  refusal  to  live  with  his  wife  arises  from 
personal  dislike,  or  other  cause  of  like  nature,  and  that  he  has 
not  abandoned  her  out  of  a  vagabondish  spirit,  then  they  must 
find  him  not  guilty,  even  though  he  fails  to  give  her  any  support. 
4.  The  court  further  charges  the  jury  that  the  defendant  is 
liable  for  the  support  of  his  family,  and  that,  unless  they  find 
that  he  is  living  such  a  vagabondish  life  as  to  make  him  un- 
able to  pay  such  liabilities  as  may  devolve  upon  him,  for  the 
support  of  his  family,  then  they  must  find  him  not  guilty,  even 
though  they  should  find  that  he  has  refused  to  live  with  them, 
and  has  failed  to  pay  anything  towards  their  support.  5.  The 
court  charges  the  jury,  also,  that  if  the"  defendant  is  living 
an  economical  and  industrious  life,  and  earns  wages,  then  he 
is  not  guilty.  6.  The  court  further  charges  the  jury  that  if 
they  believe,  from  the  evidence,  that  the  defendant  is  an  in- 
dustrious man,  and  earns  wages,  then  the  law  furnishes  the 
means  to  compel  him  to  pay  for  the  support  of  his  family, 
and  they  must  find  him  not  guilty.'  Which  said  instructions 
were  refused  by  the  court ;  to  which  refusal  defendant  excepted." 
The  bill  of  exceptions  does  not  show  that  any  charges  were 
given  by  the  court.  The  peculiar  phraseology  of  the  fourth, 
fifth,  and  sixth  charges  asked  and  refused  seems  to  have  led 
the  Chief  Justice  to  suppose  that  those  charges  were  given  by 
the  court  without  exception. 

No  attorney's  name  is  marked  on  the  docket,  as  counsel  for 
the  prisoner. 

Ben.  Gakdnee,  Attorney  General,  for  the  State. 

BECK,  C.  J.  —  There  was  no  error  in  overruling  the  motion 
to  quash  the  indictment.  The  court  \vas  not  bound  to  enter- 
tain said  motion,  but  might  put  the  defendant  to  his  demurrer. 
We  think,  however,  that  the  indictment  is  insufficient.  It 
should  have  found  the  ability  of  the  defendant  to  contrib- 
ute to  the  support  of  his  family,  by  his  means,  or,  being  an 
able-bodied  person,  by  his  industry. 

The  first  and  second  charges  asked  by  the  defendant  should 
have  been  given.  Clearly,  a  man  may  refuse  to  live  with  his 
wife,  and  yet  not  be  a  vagrant  within  the  meaning  of  the  statute. 
Rev.  Code,  §  3630.  So  he  may  refuse  to  live  with  his  wife,  and 
also  fail  to  contribute  to  her  support,  and  yet  not  be  liable  to 
an  indictment  under  said  section.  His  failure  to  contribute  to 
her  support  may  be  caused  by  his  inability  to  do  so  ;  in  which 
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case  he  would  be  guilty  of  no  one  of  the  offences  named  in  said 
section.  The  third  charge,  however,  was  properly  refused. 
Pereonal  dislike  is  no  legal  cause  for  a  man  to  refuse  to  live 
with  his  wife.  The  charges  given  by  the  court  do  not  seem  to 
have  been  excepted  to ;  but  even  if  they  had  been,  the  defend- 
ant would  have  no  reason  to  complain.  They  are  quite  as 
favorable  to  him  as  the  law  and  the  evidence  would  admit. 

For  the  error  in  refusing  the  first  and  second  cbarges  asked, 
the  judgment  is  reversed,  and  the  cause  remanded  for  further 
proceedings,  with  leave  to  the  defendant,  if  so  advised,  to  with- 
draw his  plea  of  not  guilty,  and  demur  to  the  indictment. 


Pairo  V,  The  State. 

Indictment  for  Burglary. 

1.  Burglary;  sufficiency  of  indictment.  —  In  an  indictment  for  burglary  (Rev. 
Code,  §  3695),  an  averment  that  the  defendant  broke  and  entered,  &c.,  "  with  in- 
tent to  set  fire  to  or  burn  the  store  "  of  A.  B.,  is  insufficient  on  demurrer ;  the 
averment  should  be,  that  he  broke  and  entered  "  with  intent  wilfully  to  set  fire,"  &c. 

2.  Reversed  for  error  in  overruling  demurrer  to  defective  count,  in  indictment  contain- 
ing good  counts,  afier  general  verdict  of  guilty.  —  The  overruling  of  a  demurrer  to  a 
detective  count  in  an  indictment  is  an  error  for  which  the  judgment  of  conviction 
will  be  reversed,  although  the  indictment  also  contained  several  good  counts,  and 
there  was  a  general  verdict  of  guilty. 

3.  Caption  of  indictment.  —  The  caption  of  an  indictment  is  equally  applicable 
to  each  count,  and  is  not  struck  out  when  a  demurrer  is  sustained  to  the  first 
count. 

From  the  City  Court  of  Mobile. 

Tried  before  the  Hon.  C.  F.  MoULTON. 

The  indictment  in  this  case  contained  six  counts  ;  the  first 
averring  that  the  defendant  "  broke  and  entered  a  store  or 
building  of  Kilshaw  Irwin,"  &c.,  "  with  intent  to  commit  a 
felony  ; "  the  second,  that  he  broke  and  entered  said  store 
"  with  intent  wilfully  to  set  fire  to  or  burn  the  said  store  ; " 
the  third,  that  he  broke  and  entered  a  store  or  building  of 
Jonathan  Emanuel,  "  with  intent  wilfully  to  set  fire  to  or 
burn  said  store;  "  the  fourth,  that  he  broke  into  and  entered 
a  store,  the  property  of  Gideon  M.  Parker,  "  with  intent  wil- 
fully to  set  fire  to  or  burn  the  said  store  ;  "  the  fifth,  that  he 
broke  into  and  entered  the  store  or  building  of  Kilshaw  Irwin, 
"  with  intent  to  wilfully  «et  fire  to  or  burn  the  store  of  Gid- 
eon M.  Parker  ;  "  and  the  sixth  was  in  these  words :  "  And 
the  jurors  aforesaid  do  further  charge  that  Samuel  H.  Pairo, 
before  the  finding  of  this  indictment,  in  the  night-time,  broke 
into  and  entered  a  building,  the  property  of  Jonathan  Eman- 
uel, then  and  there  in  possession  of  Kilshaw  Irwin ;  in  which 
building  there  was  kept  at  the  time,  for  use,  sale,  or  deposit, 
goods,  merchandise,  or  other  valuable  things,  and  which  build- 
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ing,  with  the  property  therein  contained,  was  of  the  value  of 
five  hundred  dollars  or  more  ;  with  intent  to  set  fire  to  or  burn 
the  store  of  Gideon  M.  Parker,  which  said  store  was  in  said 
building  of  Jonathan  Emanuel,  and,  with  the  property  therein 
contained,  was  at  the  time  of  the  value  of  five  hundred  dol- 
lars or  more ;  against  the  peace,"  &c.  The  defendant  de- 
murred to  the  first  count  in  the  indictment,  "  because  it  does 
not  allege  what  particular  felony  the  defendant  intended  to 
commit  at  the  time  it  is  alleged  he  broke  into  and  entered  the 
store  ;  "  and  to  the  sixth,  "  for  duplicity,  and  uncertainty,  and 
other  reasons."  The  court  sustained  the  demurrer  to  the  first 
count,  but  overruled  it  as  to  the  sixth :  to  which'  the  defend- 
ant excepted. 

"  The  defendant  then  demurred  to  the  indictment  (the  said' 
first  count  having  been  quashed),  and  objected  to  its  being 
read  before  the  jury,  on  the  ground  that  the  first  count,  the 
demurrer  to  it  having  been  sustained,  was  to  be  treated  as  if  it 
had  never  been  filed,  and  the  indictment  as  it  remained  was 
imperfect  and  bad  on  its  face,  in  not  showing  that  a  grand  jury 
of  Mobile  County  had  ever  preferred  said  indictment."  The 
court  overruled  the  said  demurrer  and  objection,  and  allowed 
the  indictment  to  be  read  to  the  jury  ;  to  which  the  defendant 
also  reserved  an  exception.  Many  other  exceptions  were  re- 
served during  the  trial,  but  they  require  no  particular  notice. 

Rice,  Jokes  &  Wiley  and  J.  P.  Southworth,  for  the 
prisoner. 

Ben.  Gardner,  Attorney  General  (with  whom  were  D.  C. 
Anderson  and  R.  &  O.  J.  Semmes),  contra. 

PETERS,  J.  —  It  is  not  necessary  to  go  at  large  into  all  the 
exceptions  taken  in  the  course  of  the  trial  in  the  City  Court. 
The  judgment  of  conviction  must  be  reversed,  and  the  cause 
must  be  remanded  for  a  new  trial,  on  account  of  the  overrul- 
ing of  the  demurrer  to  the  sixth  count  in  the  indictment.  The 
demurrer  to  that  count  should  have  been  sustained.  There 
are  several  ways  in  which,  under  our  statute,  burglary  may  be 
committed.  To  follow  the  language  of  the  statute:  1.  Any 
person  who,  in  the  night  or  daytime,  breaks  into  and  enters  a 
dwelling-house,  or  any  building  within  the  curtilage  of  the 
dwelling-house,  though  not  forming  a  part  thereof,  "  with  in- 
tent to  steal,''^  is  guilty  of  burglary.  2.  So,  also,  such  person 
is  guilty  of  burglary,  if  he  in  like  manner  breaks  and  enters 
a  dwelling-house,  or  building  within  the  curtilage  of  the  dwell- 
ing-house, though  not  forming  a  part  thereof,  "  with  intent  to 
commit  a  felony."     3.  So,  also,  if  he  breaks  and  enters  into 
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any  shop,  store,  warehouse,  or  other  building,  in  which  any 
goods,  merchandise,  or  other  valuable  thing  is  kept  for  use, 
sale,  or  deposit,  '•^  with  intent  to  steal  ;^^  this  is  burglary.  4. 
So,  likewise,  if  one  breaks  and  enters,  in  the  manner  named 
in  the  statute,  any  one  of  the  places  last  above  mentioned, 
"  with  intent  to  commit  a  felony  ;  "  this,  also,  is  burglary.  Re- 
vised Code,  §  3695.  The  indictment  should  allege  a  sufficient 
description  of  the  house  broke  and  entered  into,  and  of  the 
intent  with  which  the  same  was  so  broken  and  entered.  If 
the  intent  was  to  commit  a  felony,  the  felony  should  be  suffi- 
ciently described,  so  as  to  apprise  the  defendant  what  he  must 
come  to  defend.  In  this  case,  the  sixth  count  in  the  indict- 
ment does  not  set  out  the  felony  by  name,  but  only  by  descrip- 
tion, and  this  description  is  insufficient.  It  is  evidently  in- 
tended for  arson  in  the  second  degree.  Revised  Code,  §  3698. 
But,  in  this  offence,  the  act  of  setting  fire  to,  or  burning  the 
house,  must  be  wilfully  done.  The  sixth  count  ought  to  have 
alleged  the  intent  as  in  the  other  counts  still  left  standing  ;  that 
is,  "  with  the  intent  wilfully  to  set  fire  to  or  bum,"  &c.  This 
would  have  completed  the  description  of  the  offence  as  given 
in  the  statute.     This  is  a  fatal  defect. 

2.  The  verdict  is  general.  It  applies  as  much  to  the  sixth 
count  as  to  any  of  the  others  ;  and  the  conviction  might  have 
been  solely  on  this  count.  It  cannot  be  said,  then,  that  this 
is  error  without  injury  to  the  accused.  He  was  forced  to  take 
issue  on  a  defective  count  in  the  indictment ;  and  it  may  have 
been  that  the  evidence  offered  under  this  count  secured  his 
conviction.  He  was  entitled  to  the  benefit  of  his  demurrer, 
although  there  may  have  been  other  good  counts  in  the  indict- 
ment. This  is  not  such  a  case  as  that  in  which  the  defendant 
pleads  to  all  the  counts  in  the  indictment,  and  seeks  to  avail 
himself  of  his  omission  to  demur  by  motion  in  arrest  of  judg- 
ment after  conviction.  1  Brickell's  Digest,  pp.  500,  501,  §§ 
761,  762,  763.  These  authorities  do  not  apply  to  such  a  case 
as  this.  A  different  construction  of  the  law  would  in  effect 
deprive  the  accused  of  the  right  to  demur,  when  there  was 
more  than  one  count  in  the  indictment. 

8.  Indictments  under  the  Code  do  not  make  the  caption  a 
part  of  the  count.  It  is  a  general  statement  of  the  name  of 
the  state,  the  county,  the  court,  and  the  term,  in  and  at  which 
the  indictment  was  found.  Revised  Code,  §  4111.  This  state- 
ment is  applicable  to  each  count  in  the  indictment,  and  is  not 
to  be  stricken  out  on  demurrer  sustained  to  the  first  count,  if 
that  should  be  bad. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
is  remanded  for  a  new  trial.  The  defendant,  said  Samue  H. 
Pairo,  will  be  detained  in  custody  until  discharged  by  due 
course  of  law. 
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Doyle  V.  The  State. 

Indictment  against  Sheriff,  for  Failure  to  render  to  County  Treasurer 
Account  of  Moneys  received  hy  him  for  County. 

1.  Sufficiency  of  indictment  against  sheriff  far  failure  to  render  to  county  treasurer 
sworn  statement  of  moneys  received  by  him  for  county.  —  An  indictment  against  a 
sheriff,  for  failing  to  render  to  the  county  treasurer  a  sworn  statement  in  writing 
of  the  moneys  received  by  him  for  the  county  (Rev.  Code,  §  917),  must  allege  that 
the  moneys  were  received  by  him  in  his  official  character  as  sheriff. 

2.  Same,  in  statement  of  time. —  Such  indictment  must  also  specify  with  certainty 
the  term  and  year  at  which  the  alleged  failure  occurred. 

From  the  Circuit  Court  of  Madison. 

Tried  before  the  Hon  W.  J.  HAKALSOisr. 

The  indictment  in  this  case  was  found  at  the  April  Term, 
1871,  and  was  in  these  words:  "The  grand  jury  of  said 
county  charge,  that,  before  the  finding  of  this  indictment, 
Joseph  P.  Doyle,  being  then  and  there  sheriff  of  said  County 
of  Madison,  failed  to  render  to  Daniel  Johnson,  the  county 
treasurer  of  said  county,  three  days  before  the  Spring  Term  of 
the  Circuit  Court  of  said  county,  a  statement  in  writing,  and 
on  oath,  of  the  moneys  received  by  him  for  the  county,  speci- 
fying the  amount  received  in  each  case,  and  from  whom  ;  and, 
after  deducting  from  such  amount  five  per  cent.,  to  pay  the 
balance  to  the  county  treasurer  ;  against  the  peace,"  &c.  The 
defendant  demurred  to  the  indictment,  and  assigned  the  follow- 
ing causes  of  demurrer  :  "  First,  that  said  indictment  does  not 
charge  the  defendant  with  an  indictable  offence ;  second,  that 
said  indictment  does  not  aver  that  said  defendant  had  received 
any  money  for  said  County  of  Madison  ;  third,  that  said  in- 
dictment does  not  aver  that  said  defendant,  as  sheriff,  re- 
ceived any  money  of  the  County  of  Madison,  of  which  he 
failed  to  render  a  statement  in  writing,  and  on  oath,  to  the 
county  treasurer."  The.  court  overruled  the  demurrer,  and 
the  judgment  entiy  recites  that  the  defendant  excepted  to 
this  ruling. 

R.  C.  Beickell,  for  .the  appellant. 

Ben.  Gardner,  Attorney  General,  contra. 

PECK,  J.  C.  ^ —  Two  of  the  objections  made  to  the  indict- 
ment, in  this  case,  must,  we  think,  be  sustained.  One  is,  that 
the  indictment  is  defective,  in  not  stating  that  the  defendant, 
appellant,  had,  as  sheriff  of  said  county^  received  moneys  of 
the  county,  which  ought  to  have  been  reported  by  him  in  writ- 
ing, and  under  oath,  to  the  county  treasurer.     The  other  is, 
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that  the  indictment  is  bad,  because  it  does  not  state  with  suffi- 
cient certainty  before  what  term  of  the  Circuit  Court  of  said 
county  it  was, the  defendant  failed  to  render  his  statement,  &c., 
to  the  county  treasurer. 

1.  Section  917,  Revised  Code,  under  which  the  indictment 
was  found,  is  as  follows,  to  wit :  "  The  sheriff  of  each  county 
must,  three  days  before  each  terra  of  the  Circuit  Court  in  their 
respective  counties,  render  to  the  county  treasurer  a  statement 
in  writing,  and  on  oath,  of  the  moneys  received  by  him  for  the 
county ;  specifying  the  amount  received  in  each  case,  and  from 
whom ;  and,  after  deducting  from  such  amount  five  per  cent, 
for  his  compensation,  pay  the  balance  to  the  county  treasurer." 
It  seems  to  us  very  clear,  that  the  statement  required  to  be 
made  by  a  sheriff,  under  this  section,  is  of  moneys  of  the 
county  of  which  he  is  sheriff,  and  which  have  been  received  by 
him  as  sheriff,  that  is,  in  his  official  character,  and  by  virtue 
of  his  office,  as  sheriff.  It  is,  therefore,  not  enough  for  the 
indictment  to  state  that  he  had  received  moneys  of  the  county 
merely,  but  it  must  be  stated  that  the  moneys  received  by  him 
were  received  by  him  as  sheriff.  Without  this,  it  would  not, 
appear  that  the  moneys  were  not  received  by  him  as  an  indi- 
vidual, and  not  as  an  officer ;  and  therefore,  not  required  to  be 
reported  by  him  to  the  county  treasurer,  in  the  manner  pro- 
vided by  said  section  917. 

2.  The  other  objection  is  equally  fatal.  The  indictment,  it 
is  true,  states  that  the  failure  of  the  defendant  to  render  the 
statement  required  by  said  section  917  was  a  failure  to  make 
the  statement  to  "  the  Spring  Term  of  the  Circuit  Court  of  said 
county ; "  but  it  fails  to  state  whether  it  was  to  the  Spring 
Term  of  said  court  in  1871,  the  term  at  which  the  indictment 
was  found,  or  the  Spring  Term  of  said  court  in  some  other 
year.  This  left  the  charge  too  uncertain  to  put  the  accused 
upon  his  defence.  Generally,  it  is  not  necessary  to  state  the 
precise  time  at  which  the  offence  was  committed  ;  but  where 
time  is  a  material  ingredient  of  the  offence,  it  must  be  stated. 
Revised  Code,  §  4115. 

For  these  defects  in  the  indictment,  the  judgment  is  re- 
versed, and  the  cause  is  remanded,  that  the  solicitor  may  pre- 
fer another  indictment,  if  he  shall  desire  to  do  so. 
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Luke  et  al  v.  The  State.    , 

Indictment  for  Arson. 

1.  Arson;  what  constitutes.  —  If  a  prisoner  sets  fire  to  the  jail  in  which  he  is  con- 
fined, with  the  intention  of  burning  a  hole  through  which  he  may  escape,  and  with- 
out any  intention  of  consuming  the  building,  he  is  guilty  of  arson  under  the  stat- . 
ute.     Rev.  Code,  §  3698. 

2.  Aiding  felon  to  escape  from  jail.  —  Where  two  persons  confined  in  jail  under 
charges  of  felony,  acting  in  concert,  set  fire  to  the  jail  for  the  purpose  of  burning 
a  hole  through  which  they  may  escape,  each  intending  to  effect  his  own  escape, 
each  is  guilty  of  a  felony  (Rev.  Code,  §  3573),  in  assisting  the  other  to  escape. 

3.  Oath  of  petit  jurors.  —  The  oath  prescribed  in  section  4092  of  the  Revised 
Code  is  the  proper  oath  to  be  administered  to  the  petit  jurors  in  criminal  cases. 

4.  Arson  ;  admissibility  of  indictments  as  evidence.  —  The  indictments  under  which 
the  prisoners  were  confined  in  jail  when  they  set  fire  to  it  are  the  best  evidence  of 
the  causes  for  which  they  were  imprisoned,  and  are  relevant  evidence  of  the  intent 
with  which  they  set  fire  to  the  jail,  on  the  trial  of  an  indictment  against  them  for 
that  offence. 

From  the  Circuit  Court  of  Wilcox. 

Tried  before  the  Hon.  P.  O.  Harper. 

The  defendants  in  this  case,  Si  Luke,  alias  Si  Johnson,  Joe 
Nettles,  and  Neil  Shanks,  were  jointly  indicted  for  setting  fire  to 
the  county  jail  of  Wilcox ;  were  convicted,  and  sentenced  each 
to  confinement  in  the  penitentiary  for  two  years.  *'  When  the 
parties  had  announced  themselves  ready,"  as  the  bill  of  excep- 
tions states,  "  and  the  jury  had  been  selected,  the  court  ordered 
the  following  oath  to  be  administered  to  them  :  '  You  do  sol- 
emly  swear,  that  you  will  well  and  truly  try  all  issues,  and  ex- 
ecute all  writs  of  inquiry,  which  may  be  submitted  to  you  dur- 
ing the  present  week,  and  true  verdicts  render  according  to  the 
evidence,  so  help  you  God  ; '  to  which  the  defendants  objected, 
and  asked  the  court  to  administer  to  them  the  following  oath  : 
'  You,  and  each  of  you,  do  solemnly  swear,  that  you  will  well 
and  truly  try  the  issue  joined  between  the  State  of  Alabama 
and  the  defendants  at  the  bar,  and  a  true  verdict  render  accord- 
ing to  the  evidence  ; '  which  the  court  refused,  and  thereupon 
the  defendants  excepted." 

"  The  State  introduced  evidence  on  the  trial  tending  to  show 
that,  some  time  in  December,  1871,  the  defendants  put  fire  to 
the  floor  of  the  jail  of  Wilcox  County,  for  the  purpose  of  burn- 
ing a  hole  through  which  to  make  their  escape  ;  that  the  floor 
only  burned  down  to  about  six  inches,  but  not  through  the  floor, 
when  some  one  in  the  jail  gave  the  alarm  of  fire,  and  the  jailer 
and  other  persons  came  in  and  put  out  the  fire.  The  defend- 
ants introduced  evidence  which  showed  that  the  sole  purpose 
they  had  in  view  was  to  burn  a  hole  in  said  jail  to  get  out ; 
that  they  used  every  exertion  to  prevent  the  fire  from  spread- 
ing ; .  that  they  wet  the  floor  around  the  spot  where  the  fire 
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was  burning,  so  as  to  prevent  the  house  from  burning  up,  and 
that  they  saved  several  buckets  of  water  for  that  purpose.  The 
State  introduced  as  evidence  two  indictments  "  (one  against  the 
defendant  Nettles,  for  rape ;  and  the  other  against  the  defendant 
Luke,  for  an  assault  with  intent  to  murder),  "  for  the  purpose 
of  showing  that  said  defendants.  Nettles  and  Luke,  were  con- 
fined in  the  jail  in  question  under  charges  of  felony  at  the  time 
of  said  burning,  and  that  the  defendants  aided  and  assisted  each  ' 
other  to  escape  from  said  jail  by  said  burning,  while  said  two 
defendants  were  confined  therein'  under  the  said  indictments. 
The  State  proved  also,  by  the  deputy  sheriff,  that  said  two  de- 
fendants were  confined  in  said  jail  at  the  time  of  said  burning, 
under  the  charges  contained  in  said  indictments.  The  defend- 
ants objected  to  the  introduction  of  said  indictments,  on  the 
ground  that  it  was  illegal  evidence ;  but  the  court  overruled 
4;heir  objection,  and  they  excepted.  The  State  introduced  said 
indictments  after  the  argument  commenced,  and  before  the  jury 
retired  ;  to  which  the  defendants  objected,  and  excepted  to  the 
overruling  of  their  objection. 

"  This  was  all  the  evidence  in  the  case,  and  the  court  there- 
upon charged  the  jury,  at  the  request  of  the  solicitor,  '  that  if 
they  believed,  from  the  evidence,  that  the  defendants  burned 
the  jail  in  question,  though  only  with  the  intent  to  escape,  and 
not  with  the  intent  to  burn  down  said  jail ;  and  that  the  said 
burning  was  done  while  aiding  each  other  to  escape  from  jail ; 
and  that  one  or  more  of  said  defendants  were  confined  in  said 
jail  under  a  charge  of  felony,  then  the  defendants  are  guilty  as 
charged  in  the  indictment.'  The  court  charged  the  jury,  also, 
that  if  they  believed,  from  the  evidence,  that  the  defendants 
burned  a  hole  in  the  floor  of  the  jail,  for  the  purpose  of  escap- 
ing, but  did  not  intend  to  burn  up  the  entire  building,  that,  of 
itelf,  would  not  be  arson  ;  but  if  they  found  that  said  defend- 
ants were  mutually  assisting  each  other  to  escape  from  jail,  and 
that  two  of  them  were  confined  in  the  jail  on  a  charge  of  felony, 
then  the  burning  of  the  hole  in  the  floor  by  them  would  make 
it  arson  ;  for,  by  assisting  those  who  were  confined  in  jail  on  a 
charge  of  felony,  he  or  they  who  thus  assisted  would  be  guilty 
of  felony  ;  and  therefore,  if  they  burned  the  hole  in  the  floor 
in  the  perpetration  of  a  felony,  that  would  make  the  burning 
of  the  floor  for  the  purpose  of  escaping  a  felony,  the  felonious 
intent  being  transferred. 

"  The  defendants  excepted  to  each  of  these  charges,  and  re- 
quested the  court  to  instruct  the  jury  :  '  1st,  that  if  they  found, 
from  the  evidence,  that  the  defendants,  when  they  set  fire  to 
the  jail,  only  intended  to  burn  a  hole  to  get  out  of  jail,  they 
must  acquit  the  defendants  ;  and,  2d,  that  if  they  found,  from 
the  evidence,  that  the  defendants  did  not  intend  to  aid  each 
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other,  but  burned  the  hole  for  each  to  escape  without  aid  from 
the  others,  they  cannot  be  convicted  as  charged  in  the  indict- 
ment.' The  court  refused  these  charges,  and  the  defendants 
excepted  to  their  refusal." 

J.  McCaskill,  for  the  prisoners,  cited  The  State  v.  Mitchell^ 
5  Ired.  350  ;  and  People  v.  Catteral,  18  Johns.  115. 

Ben.  Gaednek,  Attorney  General,  contra. 

B.  F.  SAFFOLD,  J.  —  The  appeal  is  from  a  conviction  of 
arson,  in  setting  fire  to  or  burning  the  jail  of  Wilcox  County. 
The  appellant  was  confined  in  jail  under  a  charge  of  assault  with 
intent  to  murder,  together  with  Nettles,  who  was  under  indict- 
ment for  rape.  The  two  attempted  in  concert  to  break  prison, 
by  burning  a  hole  through  the  floor  of  their  apartment.  They 
had  burned  the  floor  about  six  inches  deep,  but  not  entirely 
through,  when  they  were  detected  by  the  jailer  and  others, 
who  extinguished  the  fire.  While  committing  the  burning, 
they  controlled  the  fire  with  water  saved  from  their  allowance. 
The  questions  involved  in  the  charges  given  and  refused  are : 
Whether  the  burning  for  the  purpose  of  escape,  and  without 
the  intention  of  consuming  the  building,  would  constitute  arson  ; 
and  whether,  both  being  prisoners,  and  each  endeavoring  to 
escape,  they  can  be  said  to  have  assisted  each  other  to  escape, 
which  is  made  a  felony  by  R.  C.  §  3578. 

The  indictment  was  maintained  under  R.  C.  §  3698,  which 
declares  that  "  any  person  who  wilfully  sets  fire  to,  or  burns, 
any  church,  meeting-house,  court-house,  town-house,  college, 
academy,  jail,  or  other  building  erected  for  public  use,"  is 
guilty  of  arson  in  the  second  degree.  The  setting  fire  to,  or 
burning,  was  sufficiently  done.  Any  destruction  of  the  mate- 
rial of  the  house,  no  matter  how  slight,  is  a  burning  within 
the  prohibition.  Graham  v.  The  State,  40  Ala.  659.  Was  it 
done  wilfully/  ?  This  term  means  less  than  maliciously,  and 
more  than  intentionally  or  designedly.  It  means  unlawfully, 
and  to  some  extent  wickedly.  A  setting  fire  to  a  house  for 
any  unlawful  purpose  cannot  be  innocent,  though  the  purpose 
is  not  accomplished.  If  a  person  from  the  outside  should  set 
fire  to  a  house,  with  the  intention  of  burning  a  hole  through 
which  he  might  enter  and  steal,  he  would  not  be  guilty  of 
burglary,  unless  he  succeeded  in  making  the  hole  and  entering; 
Unless  he  would  be  guilty  of  arson,  this  dangerous  crime  could 
scarcely  ever  be  proved,  because  the  perpetrator  would  truly 
have  some  other  purpose  to  be  accomplished  by  the  burning. 

Breaking  jail,  by  the  common  law,  is  a  felony,  or  a  misde- 
meanor, according  as  the  cause  of  the  imprisonment  belongs  to 
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the  one  grade  or  the  other.  2  Bish.  Crim.  Law,  §  1031.  We 
have  no  statute  declaring  and  punishing  the  oSence  of  break- 
ing jail  by  one  charged  with  felony,  but  not  convicted.  As  a 
misdemeanor,  which  it  includes,  it  is  punishable  under  R.  C. 
§  3754,  recognizing  and  providing  the  punishment  of  all  mis- 
demeanors at  common  law  not  enumerated  in  the  Penal  Code. 
Imprisonment  for  crime  gives  no  immunity  to  the  prisoner  to 
commit  crime.  He  remains  subject  to  all  of  the  restraints  im- 
posed on  other  persons.  The  least  privilege  of  escape  con- 
ceded to  a  prisoner  would  carry  with  it  the  right  to  use  any 
means  he  could  command.  It  is  a  misdemeanor  if,  without  any 
obstruction,  he  merely  walk  away.  2  Bish.  Crim.  Law,  §  1063. 
The  causeless  setting  fire  to  a  house,  by  a  person  of  responsible 
mind,  is  arson,  because  the  necessary  intention  is  presumed 
from  the  act.  The  same  act,  done  with  the  intention  of  com- 
mitting a  crime,  whether  felony  or  misdemeanor,  must  also  be 
held  to  be  arson,  because  the  very  recklessness  of  the  deed  sup- 
plies the  wilful  intention. 

■  2.  The  case  is  aggravated,  so  far  as  the  intention  is  con- 
cerned, if  the  defendant  and  Nettles  can  be  said  to  have  as- 
sisted each  other,  for  then  they  were  in  the  commission  of  a 
felony.  R.  C.  §  3573.  Is  it  possible  to  separate  the  idea  of 
assistance  from  the  single  design  of  each  to  effect  his  escape  ? 
If  so,  any  combination  of  prisoners  to  effect  their  escape,  no 
matter  how  formidable,  or  how  destructive  in  its  results,  is  no 
more  criminal  than  the  single  effort  of  one  who  could,  perhaps, 
have  accomplished  no  mischief.  In  The  People  v.  Rose  (12 
Johns.  R.  339),  the  defendant  attempted  to  escape  by  break- 
ing the  prison,  in  consequence  of  which  a  fellow-prisoner,  con- 
fined for  felony,  was  enabled  to  escape.  The  court  said  the 
case  was  clearly  within  the  mischief  which  the  statute  was 
made  to  prevent.  The  indictment  was  for  aiding  a  prisoner 
confined  for  felony  to  escape. 

The  two  authorities  cited  by  the  appellant.  State  v.  Mitch- 
ell (5  Iredell,  350),  and  People  v.  Catteral  (18  Johns.  115), 
assert  the  doctrine,  that  if  a  prisoner  in  a  jail  set  fire  to  it  with 
the  design  of  merely  breaking  a  hole  through  to  effect  his 
escape,  and  not  of  burning  it  down  for  that  purpose,  it  is  not 
arson.  Bishop  dissents  from  such  a  proposition,  holding  it  not 
necessary  that  the  intent  should  be  to  commit  a  felony.  2 
Bish.  Crim.  Law,  §  41. 

All  of  the  authorities  agree,  that  where  the  firing  is  done 
with  the  intention  of  committing  any  felony,  it  is  arson.  Our 
Penal  Code  very  properly  omits  to  graduate  the  offence  of 
breaking  jail  by  the  character  of  the  offence  for  which  the  ac- 
cused is  imprisoned,  because  the  mischief  is  the  same  no  matter 
by  whom  committed.    The  guilt  or  innocence  of  this  defendant 
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is  not  dependent  upon  whether  he  was  in  the  commission  of 
a  different  felony  or  not.  He  intentionally  and  designedly  set 
fire  to  the  jail,  in  order  to  accomplish  an  unlawful  purpose,  and 
consequently  the  burning  was  wilfully  done.  It  would  not  be 
safe  to  graduate  his  offence  by  the  extent  of  the  burning  he 
intended  to  do,  because,  as  far  as  intention  constitutes  the 
crime,  the  criminality  is  the  same  whether  the  house  is  burned 
slightly  or  consumed.  The  lives  and  property  of  other  persons 
cannot  be  made  dependent  upon  his  supposition  of  how  much 
burning  he  can  do  without  consuming  the  house. 

3.  The  court  administered  to  the  jury  the  proper  oath.  R. 
C.  §  4092. 

4.  The  indictments  introduced  were  the  best  evidence  of  the 
causes  for  which  the  accused  were  imprisoned.  They  were 
also  relevant  in  proof  of  the  corrupt  intention  with  Avhich  the 
burning  was  done. 

The  judgment  is  affirmed. 


Caldwell  v.  The  State. 

Indictment  for  3falicious  Injury  to  Animal. 

1.  Venue,  statement  of,  in  indictment.  —  The  omission  of  the  word  county  in  the 
body  of  an  indictment,  when  the  name  of  the  county  is  properly  stated  in  the  cap- 
tion, is  a  mere  clerical  misprision, 

2.  Malicious  injury  to  animals ;  sufficiency  of  indictment.  —  In  an  indictment  for 
maliciously  disabling  or  injuring  an  animal,  the  property  of  another  (Rev.  Code, 
§  3733),  it  is  not  necessary  to  aver  the  value  of  the  animal. 

From  the  Circuit  Court  of  Coffee. 

Tried  before  the  Hon.  J.  McCaleb  Wiley. 

The  indictment  in  this  case  was  in  these  words :  — 

"  The  State  of  Alabama,  )  Circuit  Court, 

"  Coffee  County.  \  Spring  Term,  1871. 

"  The  grand  jury  of  said  charge,  that  Champ  Caldwell,  be- 
fore the  finding  of  this  indictment,  unlawfully  and  maliciously 
disabled  or  injured  a  cow,  the  property  of  John  Harrison, 
against  the  peace,"  &c. 

The  defendant  demurred  to  the  indictment,  "  because  it  does 
not  show  that  the  grand  jury  who  found  the  bill  was  the  grand 
jury  of  Coffee  County  ;  and  because  there  was  no  value  averred 
as  to  the  property  disabled."  The  court  overruled  the  demur- 
rer, and  its  action  is  the  only  matter  here  presented  for  revi- 
sion. 

No  counsel  appeared  for  the  prisoner. 

Ben.  Gardner,  Attorney  General,  for  the  State. 
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PECK  C.  J.  —  The  omission  of  the  word  "  county,"  as  it 
appears  in  the  body  of  this  indictment,  was,  manifestly,  a 
mere  clerical  misprision  ;  but  as  the  name  of  the  county  in 
which  the  indictment  was  found  is  stated  in  the  caption,  the 
omission  was  no  cause  of  demurrer.     Rev.  Code,  §  4111. 

2.  An  indictment  under  section  3733  (R.  C.)  for  unlaw- 
fully and  maliciously  disabling  or  injuring  an  animal,  the 
property  of  another,  need  not  state  the  value  of  the  animal. 
The  said  section  does  not  require  it,  nor  does  it  make  the  pun- 
ishment in  any  manner  to  depend  upon  the  value  of  the  animal 
injured ;  if  it  did,  then  it  would  be  neces^ry  to  state  the  value 
in  the  indictment.     The  State  v.  Groree,  8  Porter,  447. 

Let  the  judgment  be  affirmed,  at  the  appellant's  cost. 


Nettles  V.  The  State. 

Indictment  for  Illegal   Voting  at  Municipal  Election. 

1.  Illegal  voting ;  constituents  of  offence.  —  Voting  out  of  the  ward  of  the  voter's 
residence,  at  an  election  for  municipal  officers  in  the  city  of  Montgomery,  is  not 
an  offence  under  section  404  of  the  Revised  Code. 

2.  Same;  statutory  provisions.  —  Section  404  of  the  Revised  Code,  as  to  illegal 
voting  at  elections,  is  repealed  by  the  99th  section  of  the  Election  Law  of  1868. 

From  the  Circuit  Coui-t  of  Montgomery. 
Tried  before  the  Hon.  Jas.  Q.  Smith. 

Aerington  &  Graham  and  Herbert  &  Murphey,  for 
the  defendant. 

Ben.  Gardner,  Attorney  General,  for  the  State. 

PETERS,  J.  —  This  is  an  indictment  for  illegal  voting, 
founded  on  section  404  of  the  Revised  Code,  which  is  in  these 
words :  "  If  any  person  votes  at  any  election  who  is  not  entitled, 
or  if  any  one  votes  out  of  the  county,  or  the  city  or  town  (if 
entitled  to  separate  representation)  of  his  residence,  he  is 
guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  must  be 
fined  not  less  than  three  hundred  dollars."  The  defendant  was 
convicted  in  the  court  below,  and  he  brings  the  case  to  this 
court  for  review,  and  for  a  correction  of  errors  apparent  on  the 
record.  The  count  of  the  indictment  is  in  these  words:  "  The 
grand  jury  of  said  county  charge,  that  before  the  finding  of  this 
indictment,  at  an  election  held  in  the  city  of  Montgomery,  state 
and  county  aforesaid,  in  pursuance  of  an  act  of  the  General 
Assembly  of  the  State  of  Alabama,  entitled  '  An  act  to  amend 
the  charter  of  the  city  of  Montgomery,  and  the  various  laws 
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heretofore  passed  amending  the  said  charter,'  approved  March 
3d,  A.  D.  1870,  for  mayor,  aldermen,  and  clerk  of  said  city  of 
Montgomery,  on  the  first  Monday  of  December,  A.  D.  1871, 
that  at  said  election,  and  in  ward  number  one  of  said  city, 
Thomas  Nettles,  alias  Albert  Nettles,  not  being  a  legal  voter 
of  said  ward,  and  not  entitled  by  law  to  vote  therein,  did 
cast  a  vote  in  said  ward,  at  said  election  for  mayor,  aldermen, 
and  clerk  of  said  city  of  Montgomery  ;  against  the  peace,*' 
&c.  The  defendant  demurred  to  this  indictment,  but  his 
demurrer  was  overruled ;  and  this  ruling  of  the  court  below, 
to  which  he  excepted,  is  now  one  of  the  errors  relied  on  in  this 
court  as  a  cause  for  reversal. 

The  statute  upon  which  the  indictment  is  founded  makes 
illegal  voting  "  at  any  election  "  a  misdemeanor  ;  that  is,  a  public 
offence,  punishable  by  fine  and  imprisonment,  or  by  both. 
Revised  Code,  §§  404,  3541.  This  illegal  voting  may  be  done 
by  one  not  entitled  to  vote,  voting  at  any  election  ;  or  by  one 
who  is  entitled  to  vote,  voting  out  of  the  county,  or  city,  or 
town  of  his  residence.  It  seems  obvious  that  this  phraseology 
divides  illegal  voting  into  two  classes.  The  first  depends  upon 
a  personal  disability,  which  renders  the  person  voting  not  en- 
titled to  vote  at  the  election  at  any  place.  The  second  depends 
on  the  place  of  voting,  and  may  be  called  &  local  disability. 
The  indictment  in  this  case  charges  the  defendant  with  the 
offence  of  voting  where  he  was  not  entitled  to  vote ;  with  voting 
out  of  the  ward  of  his  residence,  at  a  municipal  election  in  the 
city  of  Montgomery.  This  may  be  an  offence  against  the 
ordinances  and  by-laws  of  the  city  corporation,  but  it  is  no 
offence  against  the  laws  of  this  State.  The  only  offences  of 
this  kind  recognized  by  the  statute  above  cited  are,  voting 
out  of  the  county,  or  out  of  the  city,  or  out  of  the  town  of  the 
voter's  residence.  And  this  prohibition  seems  to  be  confined  to 
elections  for  state  or  county  officers,  as  no  one  would  be  likely 
to  vote  out  of  the  city  or  town  for  city  or  town  officers  ;  because 
these  local  elections  are  always  held  within  the  local  jurisdiction, 
and  would,  if  held  anywhere  else,  be  wholly  illegal,  and  would 
not  amount  to  elections  in  the  sense  of  the  statute  at  all.  The 
indictment,  then,  shows  no  violation  of  the  statute,  and  the 
demurrer  should  have  been  sustained,  and  the  prosecution 
should  have  been  dismissed  in  the  court  below. 

2.  But  this  is  not  the  only  ground  upon  which  the  prosecution 
must  fail,  even  if  the  indictment  had  been  sufficient.  The  sec- 
tion of  the  Code  upon  which  it  is  supposed  to  be  founded  has 
been  repealed.  That  section  is  a  part  of  the  general  election 
laws  in  force  in  this  State,  which  were  approved  prior  to  the 
passage  of  the  act  entitled  "  An  act  to  regulate  elections  in  this 
State,"  approved  October  8,1868.     Section  99  of  this  latter 
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act,  the  repealing  section,  is  in  these  words :  "  Be  it  further 
enacted,  that  all  election  laws,  and  parts  of  election  laws,  in 
force  in  this  State,  approved  prior  to  this  act,  of  a  general 
nature,  be,  and  the  same  are  hereby  repealed."  Pamphlet 
Acts  1868,  pp.  269-89.  There  can  be  no  doubt  that  section 
404  of  the  Revised  Code  is  a  part  of  the  election  laws  in  force 
on  the  8th  day  of  October,  1868,  of  a  general  nature.  It  was, 
therefore,  necessarily  swept  away  by  the  section  of  the  act  last 
above  quoted.  This  is  an  express  repeal.  Besides,  there  is 
also  an  implied  repeal  in  section  98  of  the  act  above  quoted. 
It  creates  a  new  offence  for  its  violation  by  illegal  voting,  and 
leaves  out  the  offences  denounced  by  the  prior  act.  This  is 
tantamount  to  a  repeal. 

Therefore  this  court,  being  clothed  with  the  power  "  to  ren- 
der such  judgment  on  the  record  as  the  law  demands  "  (Revised 
Code,  §  4314),  doth  order  and  adjudge,  that  the  sentence  and 
judgment  of  the  court  below  be  reversed  and  held  for  nought ; 
that  this  prosecution  be  dismissed  out  of  this  court,  and  that 
the  said  defendant  Thomas  Nettles,  alias  Albert  Nettles,  be 
discharged  from  all  further  prosecution  in  this  behalf. 


Clark  V,  The  State. 

Indictment  for  Keeping  BiUiard-table  without  License. 

1.  Billiard-table;  when  license  is  necessary.  —  A  person  may  keep  a  billiard- table 
for  his  own  amusement,  or  the  amusement  of  his  friends,  without  taking  out  a 
license  under  the  revenue  law;  but  if  by  the  rules  of  the  table  compensation  is 
charged  for  its  use,  directly  or  indirectly  (e.  g.  as  where  the  loser  of  each  game  is 
required  to  buy  drinks  for  the  players  at  the  owner's  adjoining  bar),  a  license  is 
necessary. 

2.  Abstract  charge,  or  tending  to  mislead  jury.  —  A  charge  which  is  abstract,  or 
which  tends  to  mislead  the  jury,  is  properly  refused. 

3.  Billiard-table ;  amount  of  license,  or  Jine  in  default  of  license.  —  Under  the  Rev- 
enue Law  of  1868  (§  110),  twenty-five  dollars  is  the  price  of  a  license  for  keeping  a 
billiard-table  for  one  year  from  the  1st  day  of  January,  and  a  proportionate  sura 
for  any  less  period  commencing  after  that  date ;  and  on  conviction  for  a  failure  to 
take  out  a  license  (§  111),  the  amount  of  the  fine  is  three  times  the  price  required 
to  be  paid  for  a  license  in  the  particular  case. 

Feom  the  Circuit  Court  of  Barbour. 

Tried  before  the  Hon.  J.  McCaleb  Wiley. 

The  indictment  in  this  case  charged,  that  the  prisoner,  "  being 
engaged  in  the  business  of  keeping  a  billiard-table,  did  keep  a 
billiard-table  without  license,  and  contrary  to  law."  "  On  the 
trial,"  as  the  bill  of  exceptions  states,  "  the  State  introduced 
evidence  tending  to  prove  that  the  defendant  kept  a  billiard- 
table  in  his  bar-room,  in  said  county,  from  about  the  1st  of 
November,  1872 ;   that  his  instructions  to  those  who   played 
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upon  such  table  was,  that  after  each  game  on  the  table,  the 
loser  should  treat  at  the  defendant's  bar  those  who  had  played 
with  him,  and  must  pay  for  as  many  drinks  as  there  were  play- 
ers, whether  such  players  wished  to  drink  or  not.  The  proof 
tended  to  show,  also,  that  the  defendant  sold  drinks  to  many 
under  this  arrangement,  but  never  received  any  pay  for  drinks, 
except  when  such  drinks  were  taken  by  the  players  ;  and  there 
was  no  proof  that  the  defendant  otherwise  charged  for  the  use 
of  said  table.  This  being  the  substance  of  all  the  evidence, 
the  defendant  requested  the  court,  in  writing,  to  charge  the 
jury  :  1st,  that  if  they  believed,  from  the  evidence,  that  the 
defendant  kept  a  billiard-table,  and  charged  nothing  for  its 
use,  he  could  not  be  convicted ;  2d,  that  if  they  believed, 
from  the  evidence,  that  the  defendant  kept  a  billiard-table 
without  any  charge  for  its  use,  and  merely  to  attract  customers 
to  his  bar  in  the  same  room,  then  he  could  not  be  convicted ; 
8d,  that  if  they  have  any  reasonable  doubt  as  to  whether  the 
defendant  received  any  compensation  for  the  use  of  his  billiard- 
table,  he  cannot  be  convicted  ;  4th,  that  if  they  have  any 
reasonable  doubt  as  to  whether  the  defendant  actually  received 
any  benefit  from  keeping  the  billiard-table,  he  must  be  acquit- 
ted ;  and,  5th,  that  if  the  jury  find  the  defendant  guilty,  then" 
he  must  only  be  fined  in  a  sum  three  times  the  amount  which 
it  would  cost  him  to  procure  a  license  from  the  first  of  the 
month  in  which  he  began  to  keep  such  table,  to  the  end  of  the 
financial  year.  The  court  refused  to  give  each  of  these 
charges,  and  the  defendant  excepted  to  their  refusal."  The 
jury  returned  a  verdict  of  guilty,  and  assessed  the  fine  at  sev- 
enty-five dollars,  and  judgment  was  rendered  according  to  the 
verdict. 

Jno.  a.  Fostee,  for  the  prisoner. 

Ben.  Gardner,  Attorney  General,  contra. 

PECK,  C.  J.  —  A  person  may,  undoubtedly,  keep  a  billiard- 
table  for  his  own  amusement,  or  the  amusement  of  his  friends, 
without  a  license.  But  if  by  the  rules  of  the  table  a  profit 
is  to  arise  from  the  use  of  it,  then  it  must  be  licensed,  or  the 
keeper  of  the  table  will  be  guilty  of  a  misdemeanor  (Revenue 
Act  of  1868,  §  111),  and  subject  to  a  fine  three  times  the  sum 
required  to  be  paid  for  a  license ;  which  is  twenty-five  dollars, 
unless  the  keeping  of  the  table  commenced  after  the  1st  day 
of  January  ;  in  which  case,  the  price  of  the  license  is  to  be 
reckoned  in  proportion  to  the  time,  counting  from  the  first  day 
of  the  month  in  which  the  keeping  of  the  table  commenced 
to  the  end  of  the  year.     lb.  §  110. 
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The  first  and  second  charges  asked  by  the  defendant  might, 
and  probably  would,  have  misled  the  jury.  There  was  no 
evidence  tending  to  show  that  the  defendant  charged  nothing 
for  the  use  of  his  table.  On  the  contrary,  his  instructions  to 
those  who  played  upon  the  table  were,  that  the  loser,  after  each 
game,  must  treat  at  his  bar  those  who  had  played  in  the  game, 
and  must  pay  for  as  many  drinks  as  there  were  players,  whether 
such  players  wished  to  drink  or  not.  This  was,  manifestly,  a 
clear  device  resorted  to  by  him  in  order  to  make  a  profit  from 
the  table,  and  yet  defeat  the  State  out  of  her  just  revenue,  by 
making  no  direct  charge  for  the  use  of  it.  If  the  first  and 
second  charges  had  been  given,  the  jury  might  reasonably  have 
inferred,  as  no  such  charge  was  made  for  the  use  of  the  table, 
that  the  defendant  could  not  be  convicted. 

There  was  no  error  in  refusing  to  give  the  third  and  fourth 
charges  asked.  Although  the  defendant  may  not  have  received 
any  compensation  for  the  use  of  his  table,  or  derived  any  actual 
profit  from. its  use,  yet,  if  compensation  was  demanded,  either 
directly  or  indirectly,  he  was  guilty  ;  and  his  guilt  or  innocence 
did  not  depend  upon  a  matter  of  profit  or  loss  in  keeping  the 
table. 

The  fifth  charge  asked,  however,  was  correct  and  proper,  and 
should  have  been  given.  If  the  defendant  did  not  begin  to 
keep  the  table  until  the  first  day  of  November,  he  could  only 
be  fined,  on  conviction,  three  times  the  amount  required  to  be 
paid  for  a  license  from  that  time  until  the  end  of  the  financial 
year.     See  Revenue  Act,  §§  110,  111. 

For  the  error  in  refusing  to  give  the  fifth  charge,  the  judg- 
ment is  reversed,  and  the  cause  is  remanded  for  another  trial. 


McCuller  v.  The  State. 

Indictment  for  Murder. 

1.  Return  of  indictment  into  court.  —  A  recital  in  the  record  in  these  words, 
'*  Amonj^  other  presentments  the  grand  jury  returned  the  following,"  setting  out 
an  indictment  properly  indorsed  by  the  foreman,  shows  a  sufficient  return  and 
presentation  of  the  indictment  (Rev.  Code,  §  4148),  in  the  absence  of  objection 
taken  in  the  primary  court. 

2.  Oath  of  petit  jurors.  —  A  recital  in  the  judgment  entry  that  the  petit  jurors, 
"  being  sworn  well  and  truly  the  issues  to  try,  and  a  true  verdict  to  render,  say 
upon  their  oaths,"  &c.,.  not  purporting  to  set  out  the  oath  in  full,  the  appellate 
court  will  presume  that  the  proper  oath  (Rev.  Code,  §  4092)  was  administered. 
(Peck,  C.  J.,  di.ssenting.) 

From  the  Circuit  Court  of  Barbour. 
Tried  before  the  Hon.  J.  McCaleb  Wiley. 
There  is  no  bill  of  exceptions   in  this  case,  and  no  writ  of 
error.     The  clerk  states,  in  his  final  certificate  appended  to  the 


40  SUPREME   COURT 

[McCaller  v.  State.] 

transcript,  that  the  defendant  "  prayed  an  appeal  to  the  pres- 
ent term  of  the  Supreme  Court,  which  was  granted."  There 
are  several  assignments  of  error,  which  will  be  readily  under- 
stood from  the  opinion  of  the  court. 

Jno.  a.  Foster  &  Thos.  G.  Jones,  for  the  prisoner. 

Ben.  Gardner,  Attorney  General,  contra. 

B.  F.  SAFFOLD,  J. —  The  appellant  was  convicted  of  mur- 
der in  the  second  degree,  and  sentenced  to  the  penitentiary  for 
forty  years.  The  transcript  recites  that  "  among  other  pre- 
sentments the  grand  jury  returned  the  following  ;  "  the  indict- 
ment set  out.  It  is  objected  that  a  sufficient  return  of  the  in- 
dictment to  the  court  is  not  shown.  Section  4148,  Rev.  Code, 
requires  all  indictments  to  be  presented  to  the  court  by  the 
foreman  of  the  grand  jury,  in  the  presence  of  at  least  eleven 
others.  The  distinction  between  indictments  and  presentments 
is  abolished,  if  the  term  "  presentments,"  in  the  above  extract 
quoted  from  the  record,  must  be  taken  to  mean  the  indictment. 
But  it  is  not  an  improper  expression  of  the  presentation  made 
to  the  court  of  the  indictment  immediately  recited.  The  ob- 
jection is  not  well  taken.  The  State  v.  Clarkson,  3  Ala.  378  ; 
Ruuell  V.  The  State,  33  Ala.  366 ;  Mose  v.  The  State,  35  Ala. 
421. 

It  appears  that  a  copy  of  the  indictment,  and  a  list  oi  the 
jurors  summoned  for  his  trial,  were  served  on  the  accused  one 
entire  day  before  the  day  appointed  for  his  trial.  The  judg- 
ment entry  recites  the  names  of  the  petit  jury,  and  says,  "  who, 
being  sworn  well  and  truly  the  issues  to  try,  and  a  true  verdict 
to  render,  say  upon  their  oaths,"  &c.  We  do  not  think  from 
this  recital  the  clerk  intended  to  record  all  of  the  oath  admin- 
istered to  the  jury.  The  portions  of  the  prescribed  form  which 
are  omitted  are  such  as  neither  he  nor  the  court  would  have 
forgotten,  or  been  ignorant  of.  The  rule  is,  that  if  it  is  evident 
the  oath  was  not  intended  to  be  set  out  fully,  we  will  presume 
the  proper  oath  was  administered.  McNeil  v.  The  State,  Jan- 
uary T.  1872.     There  is  no  error  in  the  record. 

The  judgment  is  affirmed. 

PECK,  C.  J.  —  I  dissent  from  the  opinion  of  the  court  in  this 
case,  and  hold  that  the  judgment  ought  to  be  reversed,  on  the 
authority  of  the  cases  of  Joe  Johnson  v.  The  State,  47  Ala.  30, 
and  Bill  Gardner  v.  The  State,  June  Term,  1872. 
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Nowlin  et  al.  v.  The  State. 

Indictment  against  Municipal   Officers  for  Failure  to  keep  Streets  in 

Repair. 

Sufficiency  of  indictment. — An  indictment  under  section  1360  of  the  Revised 
Code,  which  simply  charges  that  the  defendants,  "  aldermen  and  corporate  officers 
of  tiie  town  of  G.,  failed  and  refused,  as  officers  and  supervisors  of  the  public 
streets  and  hijjhways  in  said  town,  to  perform  their  duties  as  said  corporate  officers 
of  all  the  public  streets,"  is  fatally  defective  on  demurrer:  1st,  because  it  does  not 
state  that  the  said  town  of  G.  is  incorporated  under  a  law  of  this  State ;  2d,  be- 
cause it  does  not  state  that  the  inhabitants  of  said  town  are  exempted  from  work- 
ing on  the  public  roa^ls  ;  3d,  because  it  does  not  state  that  any  of  the  streets  of 
said  town  were  out  of  repair,  and  so  remained  for  more  than  ten  days  at  any  one 
time,  without  reasonable  excuse. 

Feom  the  Circuit  Court  of  Etowah. 

Tried  before  the  Hon.  Wm.  L.  Whitlock. 

James  Aiken,  for  the  defendants. 

Ben.  Gardner,  Attorney  General,  contra. 

PECK,  C.  J.  —  The  indictment  in  this  case  is  framed  under 
section  1360  of  the  Revised  Code ;  said  section  is  as  follows : 
"  In  all  towns  or  cities,  incorporated  under  any  law  of  this 
State,  if  the  inhabitants  are  exempted  from  working  on  the 
public  roads  within  the  limits  thereof,  and  any  of  the  streets 
therein  are  out  of  repair  for  more  than  ten  days  at  any  one 
time,  without  a  reasonable  excuse  therefor,  to  be  detennined 
by  the  court,  the  corporate  officers  of  such  town,  or  any  one  or 
more  of  them,  are  guilty  of  a  misdemeanor." 

The  indictment,  leaving  out  the  caption,  is  in  the  following 
words,  to  wit :  "  The  grand  jury  of  said  county  charge,  that, 
before  the  finding  of  this  indictment,  J.  R.  Nolin,  Joseph 
Beavers,  William  Gardner,  Thomas  Curry,  and  W.  P.  C.  Lid- 
dell,  aldermen  and  corporate  officers  of  the  town  of  Gadsden, 
failed  and  refused,  as  officers  and  supervisors  of  the  public 
streets  and  highways,  in  said  town  of  Gadsden,  to  perform 
their  duties  as  said  corporate  officers  of  all  the  public  streets, 
against  the  peace  and  dignity  of  the  State  of  Alabama."  To 
this  indictment  the  defendants  demurred,  and  assigned  ten  dif- 
ferent causes  of  demurrer.  The  demurrer  was  overruled  and 
the  defendants  were  convicted ;  and  they  now  appeal  to  this 
court  to  have  the  conviction  and  judgment  of  the  court  below 
revised. 

In  disposing  of  this  appeal,  I  shall  only  consider  a  portion  of 
the  causes  of  demurrer  assigned.  First.  That  the  indictment 
does  not  state  that   the  town  of   Gudsden  was  incorporated 
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under  any  law  of  this  State,  or  that  the  inhabitants  of  said 
town  were  exempted  from  working  on  the  public  roads,  &c. 
Both  of  these  statements  are  necessary  in  an  indictment  under 
said  section  of  the  Revised  Code  ;  otherwise,  it  would  not  ap- 
pear that  the  streets  and  public  highways  in  said  town  were 
not  under  the  control  of  the  overseers  of  the  public  roads  ;  in 
which  case,  they  only  would  be  indictable  if  they  were  out  of 
repair. 

Second.  The  indictment  fails  to  state  that  any  of  the  streets 
of  said  town  were  out  of  repair,  and  had  been  so  for  more  than 
ten  days  at  any  one  time,  without  any  reasonable  excuse,  &c. 
Without  this,  even  if  it  had  been  stated  that  said  town  was 
incorporated  by  the  laws  of  this  State,  and  that  the  inhabitants 
were  exempted  from  working  on  the  public  roads,  &c.,  no  in- 
dictable offence  would  be  charged.  The  only  charge  made  in 
said  indictment  against  said  defendants  is,  that  they,  as  of- 
ficers of  the  public  streets  and  highways  in  said  town,  had 
failed  to  perform  their  duties  as  such  public  officers,  &c.  Such 
a  general  charge  is  too  uncertain,  and  wholly  insufficient  to 
put  the  defendants  on  their  defence.  An  indictment  must 
state  the  facts  constituting  the  offence,  in  ordinary  and  con- 
cise language,  without  prolixity  or  repetition,  in  such  a  man- 
ner as  to  enable  a  person  of  common  understanding  to  know 
what  is  intended,  and  with  that  degree  of  certainty  which  will 
enable  the  court,  on  conviction,  to  pronounce  the  proper  judg- 
ment. Revised  Code,  §  4112.  That  is  not  done  in  this  indict- 
ment. The  charge  is  a  failure  on  the  part  of  the  defendants 
to  perform  their  duties  generally  as  public  officers,  &c.,  with- 
out stating  any  particular  failure  of  duty  ;  they  could  not 
know,  therefore,  what  duty  they  had  failed  to  perform.  What 
is  already  said  is  enough  to  show  that  the  said  indictment  is 
bad  —  wholly  insufficient,  and  that  the  defendants'  demurrer 
should  have  been  sustained.  As  the  indictment  is  bad,  it  is 
unnecessary  to  consider  the  errors  alleged  to  have  intervened 
on  the  trial  before  the  jury. 

The  judgment  is  reversed,  and  the  case  is  remanded,  that 
another  indictment  may  be  proposed,  if  the  solicitor  believes 
the  public  good  requires  it  to  be  done. 


Ex  parte  Barclay  et  al. 

Application  for  Mandamus  to  strike  Cause  from  Docket. 

Judicial  proceedings  during  late  war. — A  pending  suit,  commenced  in  1864, 
and  now  standing  on  the  docket  of  the  Circuit  Court,  cannot  be  struck  from  the 
docket  on  motion,  on  the  ground  that  the  process  and  proceedings  are  inoperative 
and  void. 
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Application  for  a  mandamus  to  the  Circuit  Court  of 
Talladega,  to  compel  that  court  to  strike  from  the  docket  a 
cause  now  standing  there,  wherein  Walker  Reynolds  is  plain- 
tiff, and  Martha  C.  Barclay  and  others  are  defendants. 

Paul  Bkadford  &  H.  C.  Gates,  for  the  motion. 

L.  E.  Parsons,  contra. 

B.  F.  SAFFOLD,  J.— The  ground  of  this  application  for 
a  mandamus,  to  require  the  case  designated  to  be  struck  from 
the  docket  of  the  Circuit  Court,  is,  that  the  suit  was  com- 
menced in  1864,  while  the  State  was  in  rebellion  against  the 
United  States  ;  that  the  summons  and  complaint  issued  from  a 
Circuit  Court  set  up  and  conducted  under  the  rebel  state  gov- 
ernment, and  was  executed  by  one  of  its  officers ;  that  there 
has  been  at  no  time  any  recognition  of  it  as  a  suit  in  court, 
which  they  were  bound  to  acknowledge,  either  by  the  applicant 
or  her  intestate.  But  as  the  case  is  on  the  docket  of  the  legal 
Circuit  Court,  and  may  be  conducted  to  a  judgment,  which 
will  be  enforced  unless  prevented,  the  remedy  by  mandamus 
is  now  resorted  to. 

This  court  has  not,  in  any  instance,  held  that  the  acts  and 
proceedings  of  the  courts  of  the  State,  during  the  late  war, 
were  void  or  inoperative.  It  has  said  in  effect,  incidentally, 
that  no  citizen  who  repudiated  the  insurrectionary  government 
was  bound  to  submit  his  cause  to  the  decision  of  those  courts. 
But  very  many  did  so ;  otherwise,  the  courts  and  the  govern- 
ment would  not  have  been  set  up.  On  account  of  this'  sub- 
mission, or  acquiescence  of  so  many,  repeated  legislative  enact- 
ments, and,  in  many  instances,  the  acts  of  the  parties  them- 
selves, regulated  the  complications  which  otherwise  might  have 
arisen,  by  accepting  what  had  been  done  generally,  and  giving 
ample  opportunity  to  rectify  what  had  been  done  amiss.  This 
being  the  case,  and  the  petitioner  not  having  sought  any 
remedy  in  proper  time,  the  relief  cannot  now  be  given. 

The  mandamus  is  refused. 


Lee  V.  The  State,  ex  reh  Locke. 

Quo  Warranto  to  test  Right  to  Office  of  County  Solicitor. 

1.  Plea  to  jurisdiction  of  court  over  defendant's  person.  —  When  a  proceeding  in 
the  nature  of  a  quo  warranto  is  sued  out  against  a  person  who  holds  the  office  of 
county  solicitor,  for  the  purpose  of  testing  the  right  to  that  office  between  him  and 
the  relator ;  and  he  appears  in  court  on  the  filing  of  the  relation,  and  claims  to 
exercise  the  duties  of  said  office,  he  cannot  be  heard  to  plead  that  the  court  has 
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no  jurisdiction  over  his  person,  because  he  resides  outside  of  the  limits  of  its  local 
jurisdiction. 

2.  Jurisdiction  of  City  Court  of  Eufaula.  —  Under  the  act  creating  the  City 
Court  of  Eufaula  (Session  Acts,  1869-70,  pp.  104-5),  that  court  has  jurisdiction 
of  a  proceeding  in  the  nature  of  a  quo  warranto,  sued  out  on  the  relation  of  a  pri- 
vate person,  to  test  the  defendant's  right  to  the  oflSce  of  solicitor  of  Barbour  County. 

3.  Quo  warranto;  security  for  costs. —  When  &  quo  warranto  is  sued  out  on  the 
relation  of  a  person  claiming  a  county  office,  against  one  who  is  exercising  the 
duties  thereof  (Revised  Code,  §§  3082-3),  it  should  not  be  dismissed,  on  motion,  be- 
cause security  for  the  costs  has  not  been  given  ;  though  it  might  be  proper,  accord- 
ing to  the  common  law  practice  in  similar  cases,  to  stay  proceedings,  on  motion, 
until  such  security  is  given. 

4.  Same ;  averment  in  relation  of  usurpation  of  office.  —  An  averment  in  the  re- 
lation, in  such  case,  that  the  defendant,  "  for  the  space  of  one  week  or  more  last 
past,  has  used,  and  does  still  use,  the  liberties  and  franchises  of  said  office,  in  vio- 
lation of  the  existing  laws  of  the  State,"  is  a  sufficient  averment  that  he  has 
usurped  said  office. 

5.  Same ;  when  proper  remedy.  —  A  proceeding  by  quo  warranto  is  the  only  proper 
remedy,  under  the  laws  of  this  State,  to  test  the  right  to  an  office  which  is  claimed 
by  one  person,  and  unlawfully  held  by  another ;  especially,  as  in  this  case,  where 
both  parties  claim  under  certificates  of  election  issued  by  the  secretary  of  State 
at  different  times. 

6.  Contest  of  election  before  probate  judge.  —  When  an  election  is  contested  before 
a  probate  judge,  under  the  Election  Law  of  1868  (Sess.  Acts  1868,  p.  281,  §  65),  he 
acts  merely  as  a  supervisor,  and  does  not  exercise  judicial  power;  and  if  such  a 
proceeding  could  be  applied  to  test  a  person's  right  to  an  office,  of  which  he  is  al- 
ready in  possession,  the  law  would  be  unconstitutional,  because  it  makes  no  pro- 
vision for  a  trial  by  jury. 

7.  Quo  warranto ;  trial  by  jury.  In  a  proceeding  hy  quo  warranto,  M  the  facts 
being  admitted  by  the  parties,  and  there  being  no  conflict  or  dispute  about  them, 
there  is  no  error  in  refusing  a  trial  by  jury,  since  it  only  remains  for  the  court  to 
pronounce  the  law  on  the  admitted  facts. 

8.  Certificate  of  election  by  the  secretary  of  State,  founded  on  incomplete  returns.  — 
A  certificate  issued  by  the  secretary  of  State,  to  the  board  of  supervisors,  stating 
that  "  by  the  returns  on  file  in  "  his  office,  A.  B.  was  elected  solicitor  of  a  specified 
county  ;  when,  in  fact,  the  certificate  of  the  returning  officers  stated  that,  by  rea- 
son of  an  injunction  which  had  been  served  upon  them,  restraining  them  from 
opening  and  counting  the  votes  cast  at  one  particular  precinct  in  the  county,  they 
were  unable  to  certify  the  result  of  the  election,  is  a  mere  nullity,  and  confers  on 
said  A.  B.  no  right  to  the  designated  office. 

9.  Injunction  restraining  supervisors  of  election  from  opening  and  counting  votes  and 
making  return.  —  An  injunction  restraining  the  supervisors  of  a  county  election 
from  opening  and  counting  the  votes  cast  at  a  particular  precinct,  and  from  mak- 
ing return  thereof  to  the  secretary  of  State,  is  a  sufficient  legal  excuse  for  a  failure 
on  their  part  to  make  their  official  return  within  the  time  prescribed  by  law  ;  and 
they  may,  in  such  case,  make  a  complete  or  supplemental  return  after  the  dissolu- 
tion of  the  injunction. 

10.  Conclusiveness  of  judgment.  —  A  judgment  of  the  Circuit  Court,  overruling 
and  refusing  a  motion  "  to  be  recognized  and  permitted  to  act  as  solicitor  of  said 
county,"  made  by  a  person  who  claims  the  office,  and  resisted  by  another  who  is 
exercising  its  duties,  is  no  bar  to  a  subsequent  proceeding  in  the  nature  of  a  quo 
warranto,  sued  out  in  the  name  of  the  State,  by  the  plaintiff"  in  the  motion  as  re- 
lator, and  against  the  person  so  in  possession. 

1 1 .  Validity  of  election,  as  affected  by  irregularities  of  inspectors  or  managers.  — 
Where  it  does  not  appear  that  any  legal  votes  were  rejected,  or  any  illegal  votes 
received,  and  there  is  no  allegation  or  evidence  of  fraud  or  misconduct  calculated 
to  prevent  a  fair,  free,  and  full  exercise  of  the  elective  franchise,  an  election  ought 
not  to  be  held  invalid,  on  account  of  mere  irregularities  on  the  part  of  the  in- 
spectors, or  persons  acting  in  that  capacity. 

12.  Inspector  of  election;  officer  de  facto.  —  Where  an  inspector,  regularly  ap- 
pointed, is  not  present  at  the  opening  of  the  polls,  and  his  place  is  thereupon  filled 
by  the  inspector  who  is  present ;  and,  on  his  appearing  afterwards,  and  claiming 
the  office,  the  person  appointed  in  his  stead  retires,  and  he  thenceforward  acts  as 
inspector  until  the  close  of  the  election,  he  must  be  regarded  as  an  inspector  de 
facto,  and  his  acts  held  valid  as  to  all  third  persons  and  the  public. 
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Appeal  from  the  City  Court  of  Eufaula. 

Tried  before  the  Hon.  E.  M.  Keils. 

The  facts  of  this  case,  as  stated  very  fully  in  the  opinion  of 
the  court,  are  as  follows :  — 

"  This  proceeding  was  commenced  in  the  City  Court  of  Eu- 
faula, by  Richard  D.  Locke,  in  the  name  of  the  State  of  Ala- 
bama, on  his  relation,  under  chapter  five  of  the  Revised  Code, 
page  599,  '  To  vacate  charters  of  corporations,  and  to  prevent 
usurpation  of  offices.'  The  relation  states,  and  gives  the  said 
court  to  be  informed,  that  the  said  relator  was  duly  elected  to 
the  office  of  solicitor  of  Barbour  County,  at  the  election  held  in 
the  State  of  Alabama  on  the  5th  day  of  November,  A.  D.  1872  ; 
had  received  a  certificate  of  his  election  from  the  secretary  of 
State,  had  been  commissioned  bj-^  the  governor,  and  was  en- 
titled to  use,  exercise,  and  enjoy  all  the  rights,  privileges,  and 
emoluments  of  said  office ;  and  that  Alto  V.  Lee,  of  said 
county,  who  was  made  defendant  in  said  proceeding,  '  had,  for 
the  space  of  one  week  or  more  then  last  past,  used,  and  did 
still  use,  the  liberties  and  franchises  of  said  office  of  solicitor 
for  said  county,  in  violation  of  the  existing  laws  of  said  State 
of  Alabama.'  And  said  relator,  on  the  part  and  in  behalf  of 
said  State,  prayed  the  consideration  of  the  court  in  the  prem- 
ises, and  that  process  might  be  issued  in  that  behalf  against  the 
said  Alto  V.  Lee,  requiring  him  to  appear  and  answer  the  said 
State,  and  to  show  by  what  warrant  and  authority  he  claimed 
to  exercise,  use,  and  enjoy  the  liberties,  privileges,  and  fran- 
chises of  said  office. 

"  Said  relation  was  filed  in  open  court,  on  the  9th  day  of 
December,  1872  ;  and  the  said  relator  attached  to  his  relation, 
as  parts  thereof,  copies  of  the  certificate  of  the  board  of  super- 
visors of  said  county  to  the  secretary  of  State,  setting  forth  the 
number  of  votes  cast  in  said  county  at  said  election  for  each 
person  voted  for  as  solicitor  for  said  county,  and  showing  that 
the  said  relator  was  elected  solicitor  for  said  county  by  a  ma- 
jority of  three  hundred  and  ninety-eight  votes ;  and  the  certifi- 
cate of  the  secretary  of  State,  of  said  relator's  election  to  said 
office,  and  the  commission  of  the  governor,  &c.  On  the  filing 
of  said  relation,  said  Alto  V.  Lee,  '  being  present  in  court,  by 
hiiiiself  and  counsel,  not  waiving  any  right  to  plead  to  the 
jurisdiction  of  said  court  or  otherwise,  consented  to  the  filing  of 
said  relation,  and  waiving  process ;  leave  being  given,  of  one 
day,  to  said  defendant,  to  plead,  answer,  or  otherwise  defend 
against  said  relation.' 

"  On  the  next  day,  said  defendant  filed  two  pleas  to  the 
jurisdiction  of  the  court :  the  first,  that  he  was  not  subject  to 
the  jurisdiction  of  said  court,  because  he  resided  in  the  town  of 
Clayton,  west  of  range  twenty-seven  in  said  county,  and  there- 
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fore  the  said  court  ought  not  to  take  jurisdiction,  nor  to  enter- 
,  tain  the  said  suit  or  proceeding  against  him  ;  and  the  second, 
that  said  court  had  not  and  ought  not  to  take  jurisdiction  of 
said  case,  for  that  the  subject  matter  of  said  proceeding  could 
only  be  inquired  into  by  the  Circuit  Court  of  said  county.  The 
relator  demurred  to  these  pleas,  and  the  court  sustained  his  de- 
murrer. 

"  The  defendant  then  moved  the  court  to  dismiss  the  pro- 
ceeding, because  security  for  the  costs  was  not  given  ;  and  he 
reserved  an  exception  to  the  overruling  of  his  motion.  On  the 
overruling  of  said  motion,  the  defendant  demurred  to  the  re- 
lation, and  assigned  seven  causes  of  demurrer  to  the  same. 
The  first  cause  of  demurrer  states,  that  the  relation  fails  to 
show  that  the  defendant  had  usurped  the  said  office  of  county 
solicitor.  The  second  cause  of  demurrer  was,  because  the  rela- 
tion failed  to  show  that  said  relator  had  no  other  remedy  in 
respect  to  the  matters  complained  of.  The  remaining  assign- 
ments only  state  the  same  cause  in  different  forms.  The  court 
overruled  the  demurrer ;  after  which  the  defendant  filed  several 
pleas  in  bar ;  and,  without  any  replication  or  issues  of  facts 
being  made,  the  parties  proceeded  to  a  trial  on  the  merits,  on 
confessions  and  admissions  made  by  both.  The  language  of 
the  record  on  this  subject  is  as  follows :  '  After  which  '  — that 
is,  after  said  demurrer  was  overruled  —  '  the  defendant  pleaded 
his  plea  and  answer  to  the  merits  of  the  case,  and  in  bar  of 
the  action,  and  claimed  a  jury ;  which  the  State  resisted,  as 
there  was  no  issue  of  fact,  or  disputed  fact,  offered  by  either 
party,  which  the  defendant  also  admitted  ;  and  for  this  reason 
the  defendant  was  not  allowed  a  jury ;  and  the  court,  upon  con- 
sideration, it  being  admitted  by  all  the  parties  that  there  was 
ne  issue  of  fact,  held  that  the  defendant  was  not  entitled  to  a 
jury,  and  denied  him  the  same  for  the  reason  stated,  and  pro- 
ceeded to  try  said  cause  against  the  objection  of  the  defendant, 
to  which  ruling  of  the  court  the  defendant  excepted.' 

"  The  case  made  by  the  confession  and  admissions  of  the  par- 
ties, as  it  appears  in  the  record,  may  be  stated  as  follows  :  At 
the  general  election  held  on  the  5th  day  of  November,  1872, 
the  said  relator  and  said  defendant  were  the  only  candidates 
for  the  said  office  of  solicitor  of  Barbour  County.  After  the 
inspectors  at  the  several  boxes  and  election  precincts  had 
counted  out  the  votes  polled  at  the  several  voting  places,  and 
had  certified  the  poll-lists  and  sealed  up  the  boxes  containing 
the  ballots  and  poll-lists,  and  delivered  them  to  the  respective 
returning  officers,  who  had  delivered  them  to  the  judge  of  pro- 
bate of  said  county ;  and  before  the  board  of  supervisors  had 
opened  said  boxes,  and  compared  and  counted  the  ballots  cast 
at  said  election,  the  defendant  and  others,  who  had  been  can- 
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didates  at  said  election  (to  wit,  James  W.  Mabry,  who  had 
been  a  candidate  for  senator ;  Jere  N.  Williams,  S.  H.  Dent, 
and  M.  Cody,  who  had  been  candidates  for  representatives, 
&c.),  on  the  eleventh  day  of  said  month  obtained  from  the 
Chancery  Court  an  injunction,  directed  to  the  several  members 
of  said  board  of  supervisors,  enjoining  and  restraining  them 
from  opening,  comparing,  and  counting  the  votes  or  ballots  cast 
at  box  number  one  in  the  city  of  Eufaula,  so  far  as  the  election 
for  solicitor  for  said  county  and  representatives  to  the  General 
Assembly  was  concerned ;  and  they  were  also  enjoined  and 
restrained  from  giving  to  any  person  any  certificate  of  election, 
predicated  upon  the  votes  or  returns  in  said  box  number  one, 
for  senator  and  representatives,  or  to  any  person  for  solicitor 
for  said  county,  until  the  further  order  of  said  court. 

"  After  the  service  of  said  injunction  on  said  board  of  super- 
visors, on  the  next  day,  to  wit,  the  12th  day  of  said  month, 
said  board  of  supervisors  returned  and  certified  to  the  secretai-y 
of  State,  J.  J.  Parker,  a  correct  return  of  the  votes  given  at 
said  election  for  the  persons  voted  for  in  said  county  for  sena- 
tor, representatives,  and  solicitor,  at  all  the  precincts  and  boxes, 
except  said  box  number  one  and  precinct  number  four ;  the 
votes  cast  at  said  precinct  number  four,  as  stated  by  them, 
being  rejected  on  account  of  fraud.  And  as  to  the  persons 
voted  for,  for  senator  and  representatives,  said  supervisors  cer- 
tified to  said  secretary  of  State  that  they  were  unable  to  report 
and  certify  the  result  of  said  election  in  said  county  by  reason 
of  said  injunction,  a  copy  of  which  was  made  a  part  of  their 
return.  By  said  return  it  appeared  that  said  defendant  had 
received,  at  the  precincts  and  boxes  in  the  county,  except  said 
box  number  one,  two  thousand  one  hundred  and  sixty-one 
votes,  and  that  said  relator  had  received  one  thousand  nine 
hundred  and  eighty-five  votes.  On  the  14th  day  of  said 
month,  the  said  injunction  having  been  dissolved  in  the  mean 
time,  the  said  supervisors  made  a  supplemental  return  to  said 
Secretary  of  State  of  the  votes  cast  at  said  box  number  one  in 
the  city  of  Eufaula,  by  which  it  appeared  that,  at  said  box,  the 
relator  had  received  seven  hundred  and  fifty-three  votes,  and 
said  defendant  had  received  one  hundred  and  seventy-nine  votes; 
thus  showing  that  said  relator  was  elected  solicitor  of  said 
county  by  a  majority  of  three  hundred  and  ninety -five  votes. 

'■'•  On  the  13th  day  of  said  month,  the  day  before  said  sup- 
plemental return  was  made,  said  J.  J.  Parker,  then  Secretary 
of  State,  made  and  forwarded  to  said  board  of  supervisors  of 
Barbour  County  a  certificate,  dated  '  Montgomery,  November 
13,  1871,'  and  addressed  to  said  board  of  supervisors,  as  fol- 
lows :  '  I  hereby  certify,  that  at  a  general  election  held  on 
Tuesday,  the  5th  day  of  November  instant,  for  county  solid- 
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tor,  it  appears  by  the  returns  on  file  in  the  office  that  Alto  V. 
Lee  was  legally  elected  solicitor  for  the  County  of  Barbour.' 
This  certificate,  which  was  signed  by  said  Parker  as  secretary 
of  State,  was  delivered  by  said  board  of  supervisors  to  said 
defendant ;  and,  on  the  15th  day  of  the  same  month,  he  took 
and  subscribed  the  oath  of  office,  filed  the  same  in  the  office  of 
the  probate  judge  of  said  county,  and  entered  upon  the  dis- 
charge of  the  duties  of  said  office  of  solicitor  of  said  county ; 
and  from  that  day  he  claimed  the  right  to  said  office,  and  ex- 
ercised the  duties  thereof,  and  continued  to  do  so  until  said 
relation  was  filed,  against  the  claim  and  right  of  said  relator. 
Afterwards,  and  after  said  supplemental  return  had  been  made 
as  aforesaid,  said  J.  J.  Parker  having  ceased  to  be  secretary  of 
State,  and  being  succeeded  in  said  office  by  Pat.  Ragland,  who 
had  been  elected  secretary  of  State  in  his  place  and  stead,  and 
had  qualified  and  entered  on  the  duties  of  said  office,  to  wit, 
on  the  —  day  of  said  month  of  November,  said  Ragland  made 
and  forwarded  to  said  board  of  supervisors  a  certificate,  certi- 
fying therein  that  said  relator  was  duly  and  legally  elected 
solicitor  of  said  County  of  Barbour ;  and  thereupon  said  rela- 
tor was  commissioned  by  the  governor  as  the  solicitor  of  said 
county. 

"  It  was  admitted  by  both  the  relator  and  the  defendant 
that,  by  excluding  and  not  counting  the  votes  cast  at  said  box 
number  one,  said  defendant  was  elected  the  solicitor  of  said 
county  ;  and  that  by  counting  the  votes  at  said  box  said  rela- 
tor was  elected  solicitor  of  said  county,  and  not  defendant. 
As  to  the  manner,  and  by  whom  the  election  was  conducted  at 
said  box  number  one,  the  following,  as  it  appears  stated  in  one 
of  the  defendant's  pleas,  was  admitted  and  confessed  to  be 
true,  to  wit : 

"  '  And  this  defendant,  for  further  answer  to  said  complaint 
and  information,  says,  that  at  and  for  box  number  one  in  the 
city  of  Eufaula  in  said  county,  at  said  election  for  said  office  of 
county  solicitor,  the  judge  of  probate,  sheriff,  and  clerk  of  the 
Circuit  Court  of  said  county  appointed  the  following  named 
persons,  and  none  others,  as  the  inspectors  of  said  election  at 
said  box,  viz.,  James  M.  Buford,  C.  P.  Wheeler,  and  Willis 
Jackson,  who  were  duly  notified  of  said  appointment,  as  re- 
quired by  the  laws  of  said  State.  And  this  defendant  further 
avers,  on  information  and  belief,  that  at  seven  o'clock  A.  M.,  on 
the  said  5th  day  of  November,  A.  D.  1872,  the  day  appointed 
by  law  for  holding  said  election,  the  said  James  M.  Buford 
alone,  of  the  number  appointed  as  aforesaid,  was  present  as  an 
inspector,  neither  of  the  other  two,  viz.,  C.  P.  Wheeler  and 
Willis  Jackson,  being  present  at  said  box  ;  whereupon  the  said 
Buford,  as  authorized  by  law,  completed  the  number  of  in- 
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spectors,  by  appointing  Columbus  McRea  and  Thomas  J. 
Everett,  two  citizens  and  legal  voters  in  said  county,  and  then 
present ;  and  these  three,  being  sworn  to  hold  said  election 
according  to  law,  the  polls  were  then  opened  according  to  law, 
and  votes  were  received  according  to  law.  Your  defendant 
further  answers,  on  information  and  belief,  that  after  the  vot- 
ing had  proceeded  for  some  time,  and  a  considerable  number 
of  votes  had  been  received,  the  said  C.  P.  Wheeler,  who  was 
absient  when  the  polls  were  opened,  and  when  the  list  of  in- 
spectors had  been  completed  as  aforesaid,  came  to  the  said  box, 
and  claimed  the  right  to  act  as  an  inspector,  and  was  permitted 
to  act  as  such,  and  that  said  Everett  retired,  and  said  Wheeler 
thereupon  acted  as  one  of  the  inspectors  of  said  box.  After- 
wards, the  said  Columbus  McRae  retired,  and  Charles  C.  Rob- 
inson was  permitted  to  act  as  one  of  the  inspectors  of  said  box. 
And  this  defendant  further  avers,  that  the  said  Columbus  Mc- 
Rae and  Thomas  J.  Everett,  after  they  respectively  retired 
from  said  box,  never  did  any  other  act  as  inspectors  of  said 
election,  or  in  counting  the  votes,  or  in  making  the  certificate 
required  by  law;  but  that  thenceforward  the  said  C.  P. 
Wlieeler  and  Charles  C.  Robinson  acted  as  said  inspectors, 
and  aided  in  counting  the  votes,  making  the  certificate  re- 
quired by  law,  and  sealing  up  said  box,  and  sending  it  to 
Clayton,  to  the  county  supervisors,  as  required  by  law.  And 
this  defendant  charges,  that  the  voting  done,  and  the  election 
held  at  said  box,  as  aforesaid,  was  illegal,'  &c. 

"  There  was  no  evidence,  nor  was  it  alleged  on  the  part  of 
the  defendant,  that  there  was  in  fact  any  fraud  or  mal-conduct 
on  the  part  of  those  who  actually  conducted  said  election  ;  or 
that  any  illegal  or  fraudulent  votes  were  cast  or  counted ;  or 
that  said  election  was  not  fairly,  honestly,  and  legally  con- 
ducted, except  as  to  the  irregularities  above  stated. 

"  It  was  admitted,  also,  that  at  the  Fall  Term,  1872,  of 
the  Circuit  Court  of  said  county,  as  stated  in  another  one  of 
the  defendant's  pleas,  said  relator  made  the  following  motion 
in  said  court,  to  wit :  — 

"  '  Alabama,  Barbour  County.  )    Ux  parte  R.  D.  Locke. 

Circuit  Court,  Fall  Term,  1872.  )  Application  to  be  recog- 
nized and  permitted  to  act  as  solicitor  of  Barbour  County, 
upon  the  exhibition  to  the  court  of  the  applicant's  commission 
as  such  from  the  •  governor,  and  propf  that  he  has  taken  the 
oath  of  office ; '  which  was  signed,  '  John  A.  Foster,  for  mo- 
tion.' It  was  admitted,  also,  that  notice  of  said  motion  was 
given  to  said  defendant,  and  that  the  parties  appeared ;  and 
the  minute-entry  of  said  Circuit  Court  states  that  '  said  parties 
appeared,  and  the  court  proceeded  to  receive  and  consider  the  . 
evidence  offered  by  both  sides,  and  to  hear  the  argument  of 
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counsel  pro  and  con. ;  and,  upon  consideration  thereof,  decides 
that  said  motion  be  denied.' 

"  The  foregoing  is  as  accurate  a  statiement  of  the  facts  of  the 
case  as  we  have  been  enabled  to  make  without  copying  the 
whole,  which  would  render  the  opinion  unprofitably  long,  and 
would  not  make  the  view  we  take  of  the  case  any  more  intel- 
ligible." 

All  the  rulings  of  the  court  adverse  to  the  defendant,  as 
above  stated,  are  assigned  as  error.  * 

Seals  &  Wood,  John  Cochban,  and  Rice,  Jones  & 
Wiley,  for  the  appellant. 

Jas.  L.  Pugh  &  Jno.  a.  Foster,  contra. 

PECK,  C.  J.  —  The  City  Court  of  Eufaula  has  jurisdiction, 
in  civil  cases,  where  the  defendant  resides  in  said  County  of 
Barbour  east  of  range  twenty-seven  ;  and  concurrent  jurisdic- 
tion with  the  Circuit  Court  of  said  county  of  all  offences 
against  the  criminal  laws  of  the  State  committed  in  said 
county.  See  sixth  section  of  the  act  approved  February  14, 
1870,  entitled,  "An  act  "to  establish  the  City  Court  of  Eu- 
faula." Session  Acts  of  1869-70,  page  105.  It  may  be 
admitted  that  a  proceeding  in  the  nature  of  a  quo  warranto^ 
especially  when,  as  here,  it  is  instituted  on  the  relation  of  an 
individual,  and  its  object  is  to  determine  whether  the  relator 
or  the  defendant  is  entitled  to  theoflBce  which  it  is  alleged  that 
the  defendant  usurps,  &c.,  is  to  be  regarded  rather  as  a  civil 
than  as  a  criminal  proceeding.  If,  however,  the  defendant 
appears  in  the  court,  and  claims  to  be  an  officer  of  the  court, 
and  to  exercise  the  duties  of  said  office  in  the  court,  and  to 
enjoy  the  privileges,  and  to  take  and  receive  the  fees  and  emol- 
uments of  said  office  ;  if  the  court  has  jurisdiction  of  such 
proceedings,  and  on  a  proper  relation  being  filed  in  the  prem- 
ises, charging  him  with  usurping  said  office,  and  with  a  viola- 

,tion  of  the  law  in  exercising  the  duties  thereof  :  may  not  said 
court,  by  its  process,  require  him  to  answer  to  said  proceeding, 
and  to  show  by  what  warrant  and  authority  he  claims  to  hold 
said  office,  and  to  exercise  the  duties  thereof  in  said  court  ? 
and  can  such  defendant  successfully  plead  to  the  jurisdiction 
of  the  court  that  he  resides  in  said  county,  but  not  within  that 
portion  of  it  over  which  the  civil  jurisdiction  of  said  court  ex- 
tends? These  questions  present  a  novel  case,  and  one,  per- 
haps, not  free  from  doubt ;  but  looking  at  it  on  principle,  and 
the  reason   of  the   thing,  we   are  of   the   opinion  he    cannot. 

•  Every  court  of  general  jurisdiction  (and  such  is  the  City 
Court  of    Eufaula),  within   certain   limits,   must   necessarily 
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have  jurisdiction  over  its  own  officers;  and  this  we  see,  by  the 
sixth  section  of  the  act  establishing  it,  is  expressly  conferred 
on  said  City  Court.  Besides,  by  appearing  in  said  court, 
and  claiming  to  exercise  an  office  pertaining  to  said  court,  and 
necessary  to  the  business  of  said  court,  he  must  be  held  to  be 
subject  to  its  jurisdiction,  and  bound  to  answer  to  its  process, 
in  such  a  case  as  this ;  and  he  may  be  required  to  answer  and 
show  by  what  warrant  and  authority  he  claims  to  hold  said 
office,  and  to  exercise  and  perform  its  duties,  and  to  take  its 
emoluments. 

2.  As  to  the  plea  that  the  court  had  no  jurisdiction  of  the 
'subject  matter  of  said  proceeding,  we  have  no  doubt.  It  is 
clearly  insufficient.  True,  section  3084  of  the  Revised  Code, 
which  is  part  of  chapter  5  (page  599),  says  that  such  proceed- 
ings must  be  brought  in  the  Circuit  Court  of  the  county  in 
which  the  act  or  acts  are  done  and  suffered.  But  it  must  be 
remembered  that  the  act  establishing  said  City  Court  was  passed 
after  the  adoption  of  said  Revised  Code,  and  expressly  confers 
on  said  City  Court  the  same  jurisdiction,  within  certain  limits 
in  said  county,  as  are  exercised  by  the  Circuit  Court  of  the 
county.  Section  seven  of  said  act  gives  to  the  judge  of  said 
court,  within  the  limits  of  said  court's  jurisdiction,  the  power 
to  issue  writs  of  injunction,  habeas  corpus,  or  any  other  writ  or 
process,  in  any  and  every  case  in  which,  by  existing  laws,  cir- 
cuit judges  might  order  the  issue  of  the  like  remedial  writs  or 
process,  &c.  The  said  City  Court,  therefore,  committed  no  error 
in  sustaining  the  demurrer  to  said  pleas. 

3.  The  motion  to  dismiss  the  proceeding  out  of  said  court, 
because  security  for  the  costs  was  not  given,  was  properly  over- 
ruled. Section  |083  of  the  Revised  Code  says  that  such  action 
may  be  broughron  the  information  of  any  person  giving  secur- 
ity for  the  costs,  &c.  ;  but  it  does  not  say  that  the  action  shall 
be  dismissed  if  security  for  costs  be  not  given.  Section  2802 
of  the  Revised  Code,  which  requires  security  for  the  costs  to  be 
given  by  non-resident  plaintiffs,  expressly  provided  that,  un- 
less security  for  the  costs  be  indorsed  on  the  complaint,  the 
suit  shall  be  dismissed  by  the  court  on  motion.  Section  3083 
contains  no  such  provision.  A  motion  to  stay  proceedings 
until  security  for  costs  was  given  would  probably  have  been 
sustained.     Such  is  the  common  law  practice  in  similar  cases. 

4.  As  to  the  first  specified  cause  of  demurrer :  The  relation 
states  that  the  relator  had  been  duly  elected  solicitor  of  said 
county,  at  the  general  election  in  this  State  held  on  the  oth 
day  of  November,  1872 ;  that  he  had  received  a  certificate  of 
his  election  from  the  secretary  of  State,  and  a  commission 
from  the  governor  ;  that  said  defendant,  Alto  V.  Lee,  "  for  the 
space  of  one  week  or  more  last  past,  had  used,  and  still  did 
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use,  the  liberties  and  franchises  of  said  office  of  solicitor  for 
said  County  of  Barbour,  in  violation  of  the  existing  laws  of 
said  State."  One  who  uses  the  liberties,  privileges,  and  fran- 
chises of  a  public  office  without  right,  and  in  violation  of  the 
laws  of  the  State,  is  a  usurper. 

5,  6.  The  second  cause  of  demurrer  was,  that  the  relation 
failed  to  show  that  the  relator  had  no  other  remedy  in  respect 
to  the  matters  complained  of.  The  matters  stated  in  said  rela- 
tion, if  true,  present  a  case  in  which  a  proceeding  under  said 
chapter  five,  in  the  nature  of  a  quo  warranto,  is  the  proper 
remedy.  Where  an  office  is  claimed  by  one  person,  who  alleges 
that  another  is  unlawfully  in  possession  of  the  same,  and  is 
exercising  the  duties  and  enjoying  the  privileges  and  emolu- 
ments thereof,  in  violation  of  law,  the  only  remedy  to  try  the 
right  and  to  remove  the  alleged  usurper,  and  also  to  recover  the 
office,  is,  in  this  State,  a  proceeding  under  said  chapter  five. 
The  election  laws,  which  provide  the  mode  and  manner  of  con- 
testing an  election,  afford  no  remedy  against  one  who  is  already 
in  the  possession  of  an  office.  If,  as  in  this  case,  the  office  is 
filled  by  the  vote  of  a  single  county,  the  contest  is  made  before 
the  probate  judge  of  the  county ;  and  his  judgment  either 
confirms  or  annuls  the  election  altogether,  or  declares  some 
other  person  than  the  one  whose  election  is  contested  to  be 
duly  elected;  in  which  latter  case,  if  the  person  so  declared 
elected  is  entitled  to  a  commission,  the  judgment  must  be  cer- 
tified to  the  secretary  of  State,  who  must  commission  such  per- 
son. In  such  cases,  the  judge  of  probate  acts  in  the  character 
of  a  supervisor  of  elections,  and  his  powers  are  not  judicial. 
If  the  said  election  laws  apply  to  cases  like  the  present,  they 
are  unconstitutional,  as  providing  a  tribunal  to  determine  be- 
tween the  conflicting  claims  of  individuals  to  the  same  office, 
where  one  is  already  in  possession,  without  providing  any  mode 
by  which  the  right  can  be  determined  by  trial  by  jury. 
Wammack  v.  Holloway,  2  Ala.  31  ;  State,  ex  rel.  Thompson  v. 
Circuit  Judge  of  Mobile,  9  Ala.  338  ;  The  State,  ex  rel.  Sioence 
V.  Judge  of  Ninth  Judicial  Circuit,  13  Ala.  805.  Besides,  the 
relator  was  returned  by  the  supervisors  to  the  secretary  of 
State  as  elected,  to  whom  the  secretary  gave  a  certificate  of 
election,  upon  which  the  governor  issued  a  commission.  There 
was,  therefore,  no  person  with  whom  he  could  contest  said 
election  before  the  probate  judge.  A  contest  is  made,  not  by 
the  successful,  but  by  the  unsuccessful  candidate,  or  by  some 
other  proper  person. 

This  disposes  of  all  the  remaining  causes  of  demurrer,  which 
only  state  the  same  cause  in  different  forms. 

7.  There  was  no  error,  under  the  facts  disclosed  by  the 
record,  in  the  refusal  of  a  trial  by  jury  to  the  defendant.     If 
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there  was  no  issue  of  fact,  and  no  disputed  fact  between  the 
parties,  —  in  other  words,  if  all  the  facts  as  to  the  merits  were 
confessed  and  admitted,  —  there  was  nothing  for  a  jury  to  do. 
The  facts  all  being  confessed  and  admitted,  it  oidy  remained 
for  the  court  to  pronounce  the  judgment  of  the  law  on  those 
facts. 

8,  9.  We  now  proceed  to  consider  and  dispose  of  the  case 
on  the  facts  admitted  and  confessed  by  the  parties,  as  it  seems 
to  us  the  law  and  right  and  justice  demand.  We  have  already 
decided  that  the  relation  presented  a  proper  case  for  a  pro- 
ceeding in  the  nature  of  a  quo  warranto ;  and  that  the  rights 
of  the  State,  and  of  the  relator  and  the  defendant,  could  not 
be  decided  by  a  contest  before  the  probate  judge  of  said 
county.  We  further  hold  that  the  certificate  of  election  issued 
by  said  Parker,  as  secretary  of  State,  was  a  mere  nullity.  It 
was  issued  before  any  return  and  certificate  had  been  made  by 
the  inspectors  of  election  for  said  county,  stating  the  number 
of  votes  cast  at  each  box  and  precinct  in  the  county  for  said 
office  of  solicitor ;  but  they  expressly  stated  and  certified  that 
they  could  not  do  so.  Said  certificate,  therefore,  conferred  on 
said  defendant  no  lawful  authority  or  warrant  to  take  upon 
himself  tl^i  office  of  solicitor  of  said  county,  or  in  any  manner 
to  exercise  the  duties  thereof.  We  also  hold  that  said  injunc- 
tion was  a  legal  excuse  on  the  part  of  said  supervisors  for  not 
making  their  certificate  to  the  secretary  of  State  that  any 
person  was  elected  solicitor  for  said  county  within  the  time 
required  by  said  election  laws  ;  and  that  it  was  legal  to  make 
said  supplemental  return  and  certificate  after  the  dissolution 
of  said  injunction.  At  any  rate,  the  defendant  cannot  be 
heard  to  make  an  objection  on  that  account,  as  we  are  bound 
to  presume  that  said  injunction  was  illegally  and  improperly 
obtained  by  him,  from  the  fact  that  it  was  dissolved  within 
three  days  after  it  was  granted.  To  permit  him  to  do  so, 
would  be  to  permit  him  to  take  advantage  of  his  own  wrong. 

10.  Was  the  said  motion  in  the  Circuit  Court,  and  the 
judgment  of  said  court  on  the  same,  as  evidence  conclusive,  or 
as  a  plea  at  bar,  to  the  present  proceeding?  Clearly  it  was 
not.  It  was  not  between  the  same  parties  ;  the  issue  was  not 
the  same ;  and  the  right  of  said  relator  ajid  said  defendant  to 
said  office  in  fact  was  not,  and  could  not  be,  decided  in  that 
way.  The  court  only  decided,  and  could  only  decide,  whether 
the  said  motion  ought  to  be  granted  or  refused  ;  that  is, 
whether  the  relator,  on  the  production  of  his  commission, 
ought  to  be  permitted  to  act  as  solicitor  of  Barbour  County  in 
said  Circuit  Court.  Whether  said  court  decided  right  or 
wrong  in  denying  said  motion  need  not  now,  and  ought  not  to 
be  decided.    The  State  was  not  interested,  and  was  not  a  party 
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to  said  motion,  and  could  not  be  prejudiced  by  it.  The  State 
is  a  party  to  the  present  proceeding,  and  has  a  deep  interest  in 
knowing  whether  any  person  is  exercising  the  duties  of  a  public 
office,  which  <?oncerns  the  administration  of  the  public  justice 
of  the  country,  without  legal  warrant  or  authority,  and  in  vio- 
lation of  the  laws  of  the  State.  Consequently,  the  rights  of 
the  State  were  not,-  and  they  could  not  be,  prejudiced  by  said 
motion  in  the  Circuit  Court,  which  was  made  alone  in  the 
name  of  the  relator ;  and  the  judgment  of  said  court  on  said 
motion  was  no  bar  to  this  proceeding,  which  is  in  the  name  of 
the  State,  and  in  which  the  State  as  well  as  the  relator  is 
interested.  On  this  subject,  see  1  Greenl.  Ev.  §§  522,  523, 
notes,  and  cases  cited. 

11.  Did  the  irregularities  in  the  conduct  of  the  election  at 
box  number  one  in  the  city  of  Eufaula,  as  stated  in  the  record, 
render  the  election  at  said  box  invalid,  in  the  absence  of  any 
fraud,  or  intended  fraud,  on  the  part  of  the  persons  who  actu- 
ally performed  the  duties  of  inspectors  of  election  in  conduct- 
ing it,  it  not  appearing  that  there  was  any  misconduct  on 
their  part  calculated  to  prevent  a  free,  fair,  and  full  exercise  of 
the  elective  franchise  ?  We  think  this  question  ought  to  be 
answered  in  the  negative.  Statutes  directing  the  mode  of  pro- 
ceeding by  public  officers  are  directory,  and  a  strict  compliance 
with  their  provisions  is  not  essential  to  the  validity  of  their 
proceedings,  unless  it  is  so  declared  by  the  statute.  The  People 
v.  James  M.  CooJc,  14  Barbour's  S.  C.  R.  259 ;  and  the  same 
case,  on  error,  4  Selden,  67.  In  many  of  its  aspects,  that  case 
was  like  the  present.  It  was  a  proceeding  in  the  nature  of  a 
quo  tvarranto,  to  determine  whether  the  relator,  Benjamin 
West,  Jr.,  or  the  defendant,  was  the  lawfully  elected  treasurer 
of  the  State  of  New  York.  The  complaint,  or  information, 
alleged  that  the  defendant,  said  James  M.  Cook,  without  any 
legal  warrant  or  authority  or  right  whatsoever,  had,  for  the 
space  of  five  or  more,  last  past,  and  since  the  first  day 

of  January,  1852,  held,  used,  and  exercised  the  duties  of  said 
office  of  treasurer  of  said  State  of  New  York,  and  still  did 
hold,  use,  and  exercise  the  duties  of  the  same,  and,  without 
any  legal  warrant  or  authority,  had  claimed,  used,  received, 
and  enjoyed  all  the  rights,  franchises,  fees,  and  emoluments 
belonging  and  appertaining  to  said  office  ;  that  said  Benjamin 
West,  the  relator,  was  rightfully  entitled  to  said  office,  and  to 
all  the  rights,  franchises,  and  emoluments  thereof  ;  and  further 
alleged,  that  at  a  general  election  held  throughout  said  State 
of  New  York,  on  Tuesday,  the  4th  day  of  November,  1851, 
according  to  the  Constitution  and  laws  of  said  State,  for  the 
election  of  a  state  treasurer,  with  several  other  officers,  he, 
the  said  relator,  was  duly  elected  treasurer  by  the  greatest 
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number  of  votes  given  at  said  election.  By  the  rejection  of 
the  votes  polled  at  certain  places  of  holding  said  election,  for 
alleged  irregularities,  &c.,  the  defendant  had  been  declared 
elected  by  the  board  of  canvassers  ;  and  he  claimed  to  hold  said 
office,  and  to  use  and  exercise  the  duties  thereof,  by  warrant 
and  authority  thereof ,  &c.,  as  lawfully  he  might ;  and  he  denied 
that  he  held  the  said  office  unlawfully,  without  warrant  and 
authority  of  law,  &c.  Many  questions  of  alleged  irregularities 
on  the  part  of  those  persons  who  conducted  the  said  election  in 
those  places,  were  considered  and  decided.  In  deciding  said 
questions,  the  court  declared  that  statutes  directing  the  mode 
of  proceeding  by  public  officers  are  directory,  and  are  not  to  be 
regarded  as  essential  to  the  validity  of  the  proceedings  them- 
selves, unless  it  be  so  declared  in  the  statute  ;  and  the  court 
say  that  this  rule  should  have  a  liberal  application  in  respect 
to  the  duties  of  inspectors  of  elections,  when  we  consider  the 
character  of  the  duties  and  of  the  men  who  are  necessarily 
selected  to  fill  these  offices.  This  certainly  may  be  applied 
most  appropriately  to  our  own  State,  as  we  so  well  know  that, 
with  us,  these  officers  are  oftentimes  ignorant  and  inexperi- 
enced, and  poorly  qualified  to  discharge  the  duties  of  any  public 
office. 

In  'that  case  it  was  held,  also,  that  the  fact  that  the  in- 
spectors of  an  election  proceeded  with  the  election  for  a  short 
time  with  only  one  clerk,  could  not,  in  the  absence  of  any 
evidence  of  fraud,  render  the  election  void  ;  nor  the  fact  that 
a  person  who  was  not  a  member  of  the  board  nor  a  clerk,  sat 
at  the  table,  and  kept  a  list  of  the  voters,  and  copied  some 
from  the  poll-list ;  nor  the  fact  that,  while  two  of  the  in- 
spectors were  gone  to  breakfast,  the  remaining  inspector 
appointed  another  person  inspector,  and  administered  to  him 
the  official  oath,  the  two  then  proceeding  to  act  as  inspectors 
in  the  absence  of  the  others ;  nor  the  fact  that  a  person  thus 
appointed  assisted,  while  the  "other  two  were  eating  their  din- 
ner, in  the  same  room  where  the  polls  were  held ;  nor  the  fact 
that  he  assisted  for  a  short  time,  by  the  request  of  the  others, 
while  all  three  were  present.  It  was  held,  also,  that  the  fact 
that  there  were  four  inspectors  acting  at  the  polls,  and  that 
the  returns  were  signed  by  four,  although  an  irregularity, 
would  not  affect  the  validity  of  the  election. 

The  principle  settled  in  that  case  is,  that  if  it  does  not 
appear  that  any  illegal  votes  were  received,  or  any  legal  votes 
rejected  at  the  election,  and  there  is  no  evidence  of  fraud  in 
conducting  the  polls,  or  canvassing  the  votes,  such  and  like 
irregularities  will  not  render  the  election  void..  That  case,  it 
seems  to  us,  presents  the  view  that  ought  to  be  taken  in  dis- 
posing of  the  present  case  and  all  cases  of  this  sort.     It  estab- 
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lishes  the  principle,  and  we  think  correctly,  that  an  election 
ought  not  to  be  held  invalid  on  account  of  irregularities,  where 
no  illegal  votes  are  alleged  to  have  been  received,  and  no  legal 
votes  to  have  been  rejected,  and  where  no  misconduct  is  shown, 
calculated  to  prevent  a  fair,  free,  and  full  exercise  of  the  elec- 
tive franchise!  We  are  not  prepared  to  hold  that  the  election 
at  said  box  number  one  ought  to  be  declared  invalid  on  account 
of  the  irregularities  at  said  box ;  no  fraud  being  shown,  and 
the  election  appearing  to  have  been  in  fact  fairly  conducted  on 
the  part  of  the  persons  who  actually  managed  and  conducted 
it.  It  is  fair  to  presume,  we  think,  as  nothing  to  the  contrary 
is  shown,  that  the  said  election  was  properly  conducted  in  all 
its  essentials,  and  that  the  will  and  choice  of  the  lawfully  qual- 
ified voters  were  fairly  and. freely  expressed,  without  let  or 
hindrance.  To  declare  said  election  invalid  on  account  of  the 
ignorant,  but  no  doubt  honest  mistakes  and  irregularities  of 
the  inspectors,  or  of  those  who  acted  as  such,  would  be  to  visit 
their  mistakes  upon  those  who  were  not  in  any  wise  the  cause 
of  or  responsible  for  them,  and  would  also  be  in  violation  of 
sound  public  policy. 

We  have  been  overwhelmed  by  the  multitude,  of  books 
referred  to  by  the  counsel  for  the  defendant,  in  their  arguments 
and  briefs.  Most  of  them  have  been  examined  ;  mdny  of 
them  are  altogether  inapplicable  ;  and  some  of  them  seriously 
militate  against  the  view  which  we  feel  constrained  by  a  high 
sense  of  duty  to  take  of  this  case.  To  adopt  technical  and 
stringent  rules  in  the  construction  of  our  election  laws  will  be, 
in  most  cases,  to  defeat  the  very  objects  and  purposes  of  said 
laws,  and  to  disregard  the  honestly  and  fairly  expressed  will 
and  desire  of  the  people,  which  it  is  manifestly  the  purpose  and 
intention  of  said  laws  to  secure  and  carry  into  effect.  This 
shoiild  not  be  done.  A  more  liberal  and  just  rule  of  inter- 
pretation will  be  more  in  harmony  with  the  manifest  policy 
and  purpose  of  said  laws,  and,  as  we  believe,  will  promote  the 
public  good,  and  the  general  welfare  of  the  people  of  the  State. 
It  is  admitted  by  the  defendant  that,  if  the  votes  cast  at  said 
box  number  one  be  counted,  then  the  relator  was  elected  to 
the  office  of  solicitor  of  said  County  of  Barbour,  and  that  he 
was  not.  For  aught  that  appears  in  the  record,  and  in  the 
facts  agreed  on  by  the  parties,  we  are  persuaded  and  satisfied 
that  those  votes  were  legally  counted. 

12.  There  is  another  reason,  satisfactory  to  us,  why  the  votes 
cast  at  said  box  should  not  be  rejected.  One  of  the  two  in- 
spectors who  had  been  appointed,  and  who  was  not  present 
when  the  poll  at  said  box  was  opened,  and  whose  place  was 
filled  by  the  inspector  who  was  present,  came  soon  afterwards, 
and  claimed  that  he  was  one  of  the  inspectors  originally  ap- 
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pointed,  and  that  by  virtue  of  said  appointment,  notwithstand- 
ing his  place  had  been  filled  as  aforesaid,  he  had  a  right  and 
was  entitled  to  participate  as  an  inspector  in  said  election,  and 
in  conducting  the  same.  Now,  it  may  be  conceded,  perhaps, 
that  his  legal  title  as  inspector  was  destroyed  by  said  appoint- 
ment of  another  person  in  his  stead  ;  but  it  did  not  destroy  his 
color  of  title.  That  still  remained.  He  had  the  evidence  of 
his  appointment,  his  commission,  the  notice  of  his  appointment 
which  had  been  served  on  him  ;  and  this  gave  him  claim,  or 
color  of  title.  And  as  his  claim  was  yielded  to  by  the  persons 
then  conducting  said  election,  and  was  also  acquiesced  in  by  the 
assembled  voters  there  convened  to  cast  their  votes  ;  and  as,  for 
aught  that  appears,  his  said  claim  was  made  honestly  and  in 
good  faith  ;  and  as  he  was  permitted  to  take  his  place  as  an 
inspector  on  his  said  claim,  and  the  one  who  had  been  ap- 
pointed in  his  stead  thereupon  retired  ;  and  further,  as  he  acted 
from  that  time  forth  as  an  inspector  in  conducting  said  elec- 
tion,—  he  must  be  regarded  as  an  inspector  de  facto^  and  his 
acts  be  held  valid  as  to  all  third  persons  and  the  public.  The 
People  V.  Gook^  supra,  and  cases  cited. 

The  filling  of  the  place  of  the  inspector  who  retired  during 
the  day,  before  the  election  was  over,  can  hardly  be  regarded 
as  an  irregularity.  We  will  presume,  as  the  contrary  does  not 
appear,  that  he  retired  for  a  good  reason  ;  but  whether  he  did 
so  or  not,  it  was  the  duty  of  the  two  remaining  inspectors  to 
fill  his  place.  If  this  could  not  be  done,  it  would  be  in  the 
power  of  an  unscrupulous  inspector  to  defeat  an  election  when- 
ever he  might  please  to  do  so. 

It  follows  from  what  we  have  said,  that  the  judgment  of  the 
court  below  is  correct,  free  from  any  hurtful  error,  and  ought 
to  be,  and  is  hereby,  afiirmed.   The  appellant  will  pay  the  costs. 
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Application  for  Mandamus  to  Secretary  of  State. 

Legality  of  conflicting  legislatures  of  1872-73.  —  The  body  of  men  who  assem- 
bled in  the  United  States  Court-room  in  the  city  of  Montgomery,  on  the  third 
Monday  in  November,  1872,  claiming  to  be  the  General  Assembly  of  the  State, 
having  had  a  majority  of  the  members  legally  elected  to  each  house,  as  ascertained 
on  the  subsequent  organization  effected  under  the  plan  submitted  by  the  Attorney 
General  of  the  United  States,  was  the  lawful  legislature  of  the  State,  although  it 
did  not  assemble  in  the  capitol,  and  the  lieutenant-governor  did  not  preside  in  the 
Senate  ;  and  its  election  of  a  public  printer  on  the  10th  December,  1872,  was  valid. 
(Saffold,  J.,  dissenting,  held  that  a  bare  majority  of  the  members  elect  cannot 
constitute  a  lawful  legislature,  unless  the  minority  are  absent  either  necessarily  or 
wilfully,  without  fault  on  the  part  of  the  majority.) 

In  this  case,  a  motion  was  entered  on  the  docket  of  this 
court,  on  the  27th  February,  1873,  in  these  words  :  "  Motion 
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is  made  by  W.  W.  Screws,  for  a  mandamus  to  Pat.  Ragland, 
secretary  of  State,  commanding  him  to  deliver  to  said  Screws, 
to  be  printed,  the  laws  of  the  State  of  Alabama  passed  during 
the  present  session  of  the  General  Assembly, .  and  the  laws 
passed  by  the  Board  of  Education  at  its  recent  session,  and  to 
recognize  said  Screws  as  the  public  printer  of  the  State,  until 
his  successor  is  duly  elected  and  qualified ;  and  for  such  other 
remedial  writ  as  may  be  necessary,  on  the  facts  set  forth  in  the 
record  herewith  filed,  and  prayed  to  be  taken  as  a  part  of  this 
motion,  marked  '  Exhibit  1.'  " 

There  is  no  record  or  transcript  in  the  case.  "  Exhibit  1," 
as  it  has  come  to  the  hands  of  the  reporter,  consists  of  several 
distinct  papers,  some  written  and  some  printed,  which  are 
connected  together  by  a  small  brass  clasp,  such  as  is  commonly, 
used  for  fastening  sheets  of  paper  together.  The  first  of  these 
papers  is  the  original  petition  of  said  Screws,  addressed  to 
Hon.  Jno.  D.  Cunningham,  Judge  of  the  City  Court  of 
Montgomery,  asking  for  a  mandamus  to  compel  said  Ragland, 
as  secretary  of  State,  to  recognize  him  as  public  printer,  and 
to  deliver  to  him,  for  publication,  as  required  by  law,  the  laws 
enacted  by  the  General  Assembly  and  the  Board  of  Educa- 
tion ;  which  petition  was  sworn  to  by  the  petitioner  on  the 
25th  February,  1873,  and  was  indorsed  by  Judge  Cunning- 
ham, '"'■Mandamus  denied^  In  this  petition,  said  Screws 
claimed  to  be  public  printer  under  and  by  virtue  of  his  elec- 
tion to  that  office  by  the  General  Assembly  in  December, 
1870,  and  the  provisions  of  the  law,  which  declares  that  the 
public  printer  shall  be  elected  for  the  term  of  two  years,  and 
shall  continue  in  office  until  his  successor  is  duly  elected  and 
qualified  ;  and  he  alleged  that  no  one  had  yet  been  elected  to 
succeed  him  in  that  office. 

The  next  paper  is  the  answer  of  said  Ragland  to  said  peti- 
•  tion,  and  consists  of  two  long  printed  slips,  in  the  form  of 
columns  of  a  newspaper.  In  this  answer,  Ragland  admitted 
the  election  of  said  Screws  as  public  printer,  as  alleged  in  his 
petition,  "and  that  he  has  never  been  removed  from  said 
office,  unless  the  facts  hereinafter  stated  constitute  in  law  such 
removal ;  "  and  he  then  alleged  the  following  facts :  — 

"  Respondent  states,  upon  information  and  belief,  that  on 
the  third  Monday  in  November,  1872,  two  bodies  met  in  the 
city  of  Montgomery,  each  of  which  was  made  up  of  what 
claimed  to  be  a  Senate  and  House  of  Representatives,  and 
then,  for  several  days  thereafter,  claimed  to  be  the  General 
Assembly  of  Alabama ;  that  one  of  these  bodies  met  in  the 
United  States  Court-room  in  said  city,  and  the  other  met  in 
the  rooms  in  the  capitol  in  said  city  heretofore  and  now  known 
and  used  as  the  Senate  Chamber  and  Hall  of  the  House  of 
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Representatives.  As  to  the  two  houses  which  thus  met  in  the 
capitol,  and  which  claimed  to  be  the  General  Assembly  of 
Alabama,  respondent  says  that  they  met  in  the  state  capitol 
on  Monday,  November  18,  1872  ;  the  body  which  claimed  to 
be  the  Senate  convened  in  the  Senate  Chamber,  and  the  body 
whicli  claimed  to  be  the  House  of  Representatives  convened  in 
the  Hall  of  the  House  of  Representatives.  Each  of  said  houses 
organized  in  the  manner  usual  for  the  organization  of  the  Gen-, 
eral  Assembly  of  Alabama.  In  organizing  the  body  claiming 
to  be  the  Senate,  Lieutenant-Governor  E.  H.  Moren  presided, 
who  was  duly  elected  Lieutenant-governor  of  the  State  of 
Alabama  at  the  general  election  held  in  1870,  and  regularly 
installed  in  said  office  after  his  election,  and  who  continually 
held  and  occupied  said  office,  from  the  date  of  his  election  and 
installation,  up  to  the  date  of  the  election  and  installation  of 
his  successor,  Hon.  Alex.  McKinstry.  Respondent  thereupon 
says  that  said  E.  H.  Moren,  at  the  time  he  presided  in  the 
organization  of  said  body,  was  the  lieutenant-governor  of  said 
State.  In  organizing  the  body  claiming  fo  be  the  House  of 
Representatives,  Hon.  John  P.  Hubbard,  of  Pike  County,  pre- 
sided. Said  Hubbard,  being  a  representative  from  Pike  County, 
was  duly  elected  Speaker  of  the  House  of  Representatives,  at 
the  regular  session  of  the  General  Assembly  of  Alabama,  which 
convened  in  the  capitol,  in  the  city  of  Montgomery,  in  the 
month  of  November,  1870.  At  the  date  of  said  organization 
last  mentioned,  he  had  never  resigned,  nor  been  removed  from 
said  office  of  speaker,  and  was  the  Speaker  of  the  House  of 
Representatives  of  the  General  Assembly  of  Alabama,  and 
presided  as  such  during  the  regular  session  of  the  General 
Assembly  in  the  year  1871,  and  was  such  speaker  at  the 
adjournment  sine  die  of  said  General  Assembly.  Each  of  said 
two  bodies,  claiming  to  be  the  General  Assembly  of  Alabama 
as  aforesaid,  elected  the  necessary  officers  which  are  usually 
elected  in  organizing  a  regular  General  Assembly  of  Alabama. 
The  body  claiming  to  be  the  House  of  Representatives  elected 
Hon.  Lewis  M.  Stone  as  its  speaker,  he  being  at  that  time, 
and  now,  a  representative,  or  member  from  Pickens  County. 
Said  two  bodies,  claiming  to  be  the  General  Assembly  of 
Alabama,  continued  in  regular  session,  under  and  pursuant  to 
their  organization  as  aforesaid,  until  an  organization  of  the 
General  Assembly  of  the  State  was  effected  under  and  pur- 
suant to  the  plan  submitted  by  the  Hon.  Geo.  H.  Williams, 
Attorney  General  of  the  United  States ;  which  plan  was  sub- 
mitted by  him  about  the  17th  day  of  December,  1872,  or 
shortly  thereafter.  During  the  time  of  their  said  session,  said 
two  bodies  at  the  capitol  did,  in  the  usual  and  regular  mode, 
enact  one  or  more  of  what  they  claimed  to  be  statute  laws  of 
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Alabama,  which  were  approved  as  laws  by  his  excellency,  Hon. 
Robert  B.  Lindsay,  as  Governor  of  Alabama,  and  who  was  at 
the  time  Governor  of  Alabama ;  one  of  which  said  laws  was 
an  act  in  relation  to  the  Board  of  Commissioners  of  the  River, 
Bav,  and  Harbor  of  Mobile,  passed  and  approved  November 
23,"' 1872. 

•  "  Said  Robert  B.  Lindsay,  who  was  elected  Governor  of  the 
State  of  Alabama  at  the  general  election  in  1870,  and  regu- 
larly installed  into  said  office,  remain>ed  the  governor  of  said 
State  until  he  was  succeeded  in  said  office  by  Hon.  David  P. 
Lewis,  the  present  governor,  which  was  about  the  24th  day  of 
November,  1872,  or  shortly  thereafter.  Said  R.  B.  Lindsay, 
while  he  was  governor  as  aforesaid,  and  as  such  governor, 
during  the  session  of  said  two  bodies  at  the  capitol,  recognized 
and  had  official  communication  with  said  two  bodies  as  the 
General  Assembly  of  Alabama,  and,  on  the  19th  day  of  No- 
vember, 1872,  directly  and  distinctly  refused  to  recognize  as 
the  General  Assembly  of  Alabama  the  body  claiming  to  be 
such  which  convened  in  the  United  States  Court-room  in  the 
city  of  Montgomer}'^,  and  refused  to  have  official  communica- 
tion, as  Governor  of  Alabama,  with  said  court-house  body  as 
the  General  Assembly  of  the  State  ;  and  said  Governor  Lind- 
say never  did  recognize  said  last-mentioned  body  as  the  Gen- 
eral Assembly  of  Alabama.  The  said  body  at  the  capitol, 
claiming  to  be  the  Legislature  of  Alabama,  did,  on  the  22d 
and  23d  days  of  November,  1872,  in  the  afternoon  session  of 
said  days,  as  prescribed  by  law,  open  and  count  the  votes,  and 
declare  the  result  of  the  general  election  of  the  State  in  No- 
vember, 1872  ;  and  immediately  after  the  count,  and  under 
the  same,  Hon.  David  P.  Lewis  took  the  oath  of  office  as  gov- 
ernor, and  Hon.  Alex.  McKinstry  took  the  oath  of  office 
as  lieutenant-governor.  Respondent  hereto  attaches  the  pro- 
ceedings of  the  body  known  as  the  '  Capitol  Legislature,'  the 
communications  of  R.  B.  Lindsay  to  the  same,  and  the  plan  of 
organization  submitted  by  the  Attorney  General  of  the  United 
States,  marked  '  Exhibit  A,'  wherein  appear  more  fully  the 
matters  and  things  herein  stated,  and  which  he  prays  may  be 
taken  as  a  part  of  his  answer. 

"  And  respondent  avers,  upon  information  and  belief,  that 
in  the  body  known  as  the  capitol  legislature  there  were,  at 
its  organization,  seventeen  members  in  the  Senate  thereof, 
holding  certificates  of  election  issued  to  them  respectively  by 
the  secretary  of  State,  under  the  election  laws  of  Alabama ; 
and  that  there  were  in  the  said  house,  on  the  day  of  its  organ- 
ization, participating  in  the  same,  more  than  fifty  members 
holding  certificates  of  election  issued  to  them  respectively  by 
the  secretary  of  State,  under  the  election  laws  of  Alabama. 
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And  respondent  further  avers,  on  information  and  belief,  that 
in  the  body  known  as  the  court-house  legislature  there  were 
not  on  the  day  of  its  organization,  and  never  were,  as  many  as 
seventeen  Senators,  holding  certificates  of  election  issued  to 
them  by  the  secretary  of  State,  under  the  election  laws  of 
Alabama ;  and  that  in  the  said  House  of  Representatives  of 
said  court-house  legislature  there  were  not  on  the  day  of  its 
organization,  and  never  were,  more  than  fifty  members  hold- 
ing certificates  of  election  issued  to  them  respectively  under 
the  election  laws  of  Alabama. 

"  The  said  plan  of  said  Attorney  General  of  the  United  States, 
after  the  alleged  election  of  Arthur  Bingham  as  state  printer 
by  said  court-house  legislature,  was  adopted  by  each  of  said 
legislatures,  or  general  assemblies,  and  was  recommended  and 
sanctioned  by  the  present  governor,  Hon.  D.  P.  Lewis,  both 
before  and  after  its  adoption  by  each  of  said  bodies ;  and  after 
the  adoption  of  said  plan,  the  present  and  now  acting  General 
Assembly,  and  each  house  hereof,  was  fully  and  completely  or- 
ganized, under  and  in  pursuance  of  said  plan,  and  has  ever 
since  been  acting  as  the  General  Assembly  of  the  State,  and  has 
been,  and  still  is,  recognized  by  the  governor,  and  by  the  peo- 
ple generally,  as  the  lawful  General  Assembly  of  Alabama. 
This  last  mentioned  organization  occurred  long  after  the  al- 
leged election  of  said  Bingham,  and  long  after  the  issue  of  said 
commission  to  him,  as  mentioned  herein.  Respondent  further 
states,  that  if  the  facts  herein  stated  show  that  said  Arthur 
Bingham  has  been  duly  and  legally  elected  and  qualified  as  the 
successor  of  said  petitioner  in  said  office  of  public  printer,  then, 
upon  these  facts,  respondent  answers  that  said  Bingham  is,  by 
force  and  virtue  of  said  facts,  the  duly  and  legally  elected  and 
qualified  successor  of  said  petitioner.  There  has  been  no  other 
election  or  qualification  of  a  successor  to  petitioner  in  said  office 
than  is  disclosed  in  this  answer.  Petitioner  claims  to  be  the 
state  printer,  and  bases  his  claim  upon  the  facts  stated  in  his 
said  petition.  Said  Arthur  Bingham  also  claims  to  be  the 
state  printer,  and  that  he  is  the  duly  elected  and  qualified  suc- 
cessor of  petitioner  in  said  office ;  and  he  bases  his  claims  upon 
the  facts  herein  disclosed.  Each  of  said  claimants  demands 
that  his  claim  be  officially  recognized  by  respondent ;  but  re- 
spondent, not  knowing  which  one  is  the  rightful  claimant,  and 
being  determined  to  obey  the  law,  so  far  as  he  can  ascertain  it, 
has  refused,  and  still  refuses,  to  recognize  either  as  the  rightful 
claimant,  until  some  tribunal,  authorized  by  law  to  determine 
such  conflicting  claims  to  said  office,  has  determined  the  ques- 
tion, so  that  he  may  then,  without  peril  to  himself,  take  the 
course  pointed  out  by  such  tribunal." 

There  is  an  apparent  omission,  or  mistake,  in  this  answer, 
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as  it  speaks  'of  the  election  of  Arthur  Bingham,  and  the  issue 
of  a  commission  to  him,  as  if  those  facts  had  been  already  stated 
therein.  Said  Bingham  was,  in  fact,  elected  state  printer  by 
the  "  court-house  legislature,"  on  the  10th  day  of  December, 
1872,  and  executed  his  official  bond  as  required  by  law,  which 
was  approved  by  the  governor  on  the  12th  December ;.  and  a 
commission  was  issued  to  him  by  Governor  Lewis  on  the  18th 
December;  but  these  facts  nowhere  appear  in  these  papers. 
"  Exhibit,  A,"  annexed  to  the  answer,  consists  of  newspaper 
slips,  containing  reports  of  the  daily  proceedings  of  each  house 
of  the  "  capitol  legislature,"  up  to  the  18th  December,  when  the 
new  House  of  Representatives  was  organized  under  the  plan  sub- 
mitted by  the  attorney  general ;  also,  a  printed  copy  of  the  at- 
torney general's  letter,  which  was  dated  "  Washington,  D.  C, 
December  11,  1872,"  and  of  Governor  Lindsay's  letter  to  the 
committee  of  the  "  court-house  legislature,"  refusing  to  recos:- 
nize  that  body  as  the  General  Assembly. 

At  the  foot  of  this  printed  answer,  there  is  an  agreement, 
also  printed,  and  signed  by  the  counsel  of  both  Screws  and 
Ragland,  in  these  words  :  "  As  attorneys  of  the  petitioners 
and  respondent,  we  agree  that  the  facts  alleged,  stated,  and 
admitted  in  the  foregoing  answer  of  the  respondent  are  cor- 
rectly and  truly  stated  ;  and  we  consent  and  agree  that  if, 
upon  these  facts,  the  petitioner  is  by  law  entitled  to  the  relief 
sought  by  his  petition,  or  to  any  part  thereof,  then  a  perempt- 
ory mandamus.,  to  the  extent  he  is  so  entitled,  may  be  awarded 
by  the  City  Court  of  Montgomery,  and  issued  without  any  pre- 
vious rule  to  show  cause  ;  but  this  agreement  is  subject  to  the 
right  of  appeal  to  the  Supreme  Court,  which  is  hereby  expressly 
reserved  to  each  party."  If  there  was  any  other  agreement 
between  the  parties,  or  their  counsel,  as  to  the  facts  of  the  case, 
it  is  not  a  matter  of  record,  and  is  not  shown  by  any  of  the 
papers  which  have  come  to  the  hands  of  the  reporter. 

Watts  &  Troy,  and  Judge  &  Holtzclaw,  for  the  peti- 
tioner. 

Alex.  White  and  Rice,  Jones  &  Wiley,  contra. 

PECK,  C.  J.  —  This  important  case  has  been  pressed  upon 
the  court  at  the  very  heel  of  the  term,  while  much  other  nec- 
essary business  remained  to  be  disposed  of,  before  the  final  ad- 
journment. Less  than  forty-eight  hours  remained  to  us,  after 
the  record  and  briefs,  and  arguments  of  the  counsel,  came  to 
our  hands.  This  time  has  mainly  been  employed  in  examining 
the  case.  The  record,  the  facts  settled  and  agreed  upon  by 
the  parties,  with  the  arguments  of  counsel,  to   enable  us  to 
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reach,  if  possible,  a  correct  conclusion,  which  1  hope  we  have 
succeeded  in  doing ;  but  no  time   remained   to  write   out  at 
length  the  opinion  of  the  court,  setting  out  the  reasons  that 
conducted  us  to  the  result.     This  result  I  now  proceed  to  read,  ■ 
as  follows :  — 

1.  Every  officer  who,  by  the  Constitution  or  laws  of  the 
State,  is  required  to  be  elected  by  the  people,  derives  his  right 
to  the  office  by  his  election ;  and  the  evidence  of  his  election, 
in  the  first  place,  usually  is  the  certificate  of  the  proper  officer  ; 
or,  if  he  is  an  officer  who,  by  the  Constitution  or  laws,  is  re- 
quired to  be  commissioned  by  the  governor,  then  his  commis- 
sion is  the  evidence.  This  evidence,  the  certificate  or  commis- 
sion, is  not  conclusive,  but  primd  facie  evidence  only,  which 
may  be  overcome  or  destroyed  by  better  evidence,  to  wit,  by 
the  judgment  of  a  competent  court,  if  he  is  an  executive  or 
judicial  officer  ;  if  a  legislative  officer,  —  a  senator,  or  represent- 
ative of  the  General  Assembly,  —  then,  such  better  evidence  is 
the  determination  of  the  legislative  body  of  which  he  claims 
to  be  a  member,  to  wit,  the  Senate,  or  House  of  Representa- 
tives, declaring  him  to  be,  or  not  to  be,  a  member  of  said  body. 
Each  house  of  the  General  Assembly  is,  by  the  Constitution, 
made  the  sole  judge  of  the  qualifications,  elections,  and  returns 
of  its  own  members.  Art.  IV.  §  6.  When,  therefore,  either 
house  declares  that  a  certain  person  is  a  member  of  its  body, 
that  is  final  and  conclusive,  and  no  court  can  go  behind  it. 

The  §enate  and  House  of  Representatives,  each,  since  their 
organization  under  the  proposal  of  the  Attorney  General  of 
the  United  States,  made  for  that  purpose,  has  declared,  that 
certain  persons  who  had  no  certificates  of  election  were  elected 
by  the  people  ;  and  certain  other  persons  who  had  certificates 
of  election  were  not  elected  by  the  people ;  and  the  first  named 
persons  have  been  declared  and  recognized  as  members  of  the 
respective  houses.  This  is  conclusive  upon  us,  and  we  have 
no  power  to  review  or  revise  what  has  thus  been  done.  These 
persons,  if  elected  by  the  qualified  electors,  were  members  of 
the  General  Assembly,  from  the  day  of  their  election  ;  and, 
being  members,  then,  the  two  bodies,  who  convened  and  or- 
ganized at  the  court-house  in  Montgomery,  had  a  majority  in 
both  houses ;  and  having  such  majority,  when  recognized  by 
the  governor,  were  a  constitutional  General  Assembly,  and 
were  competent  to  do  any  act,  as  a  General  Assembly,  except 
such  acts  as  can  only  be  done  by  a  majority  of  two  thirds  of 
the  members  of  each  house.  They  could  elect  a  public 
printer,  or  a  senator  to  the  Congress  of  the  United  States. 

I  do  not  regard  it  necessary  that  the  General  Assembly 
should  convene  and  organize  in  the  capitol  building ;  neither 
the  Constitution,  nor  any  law  of  the  State,  requires  this.    They 
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are  required  to  convene  in  Montgomery,  —  not  in  the  capitol 
building ;  nor,  in  the  organization,  is  it  necessary  that  the 
lieutenant-governor  or  the  speaker  be  present.  These  officers 
preside,  —  the  lieutenant-governor  over  the  Senate,  and  the 
speaker  over  the  House  of  Representatives,  after  they  are  or- 
ganized, not  necessarily  before. 

2.  The  statement  of  facts  in  this  case,  settled  and  agreed 
upon  by  the  parties,  shows  that  on  the  10th  day  of  December, 
1872,  the  bodies  that  convened  and  organized  at  the  court- 
house in  Montgomery,  claiming  to  be  the  General  Assembly, 
were  recognized  by  the  governor  as  the  General  Assembly 
of  the  State  of  Alabama,  and  elected  Arthur  Bingham,  the 
public  printer  of  the  State.  We  hold  that,  notwithstanding 
the  peculiar  circumstances  attending  the  meeting  and  organi- 
zation of  said  bodies,  and  their  recognition  by  tlie  governor, 
said  election  was  not  void,  but  valid;  and  that,  as  said  Bing- 
ham has  given  his  official  bond,  which  was  approved  of  by  the 
governor,  and  has  received  a  commission  as  public  printer, 
&c.,  he  is  to  be  regarded  as  the  public  printer  of  the  State,  and 
entitled  to  all  the  privileges  and  emoluments  of  said  office,  and 
authorized  to  discharge  the  duties  of  the  same  ;  consequently, 
the  decision  of  the  City  Court,  denying  the  writ  of  mandamus, 
prayed  for  by  petitioner  in  his  petition,  is  free  from  error,  and 
must  be  affirmed  at  petitioner's  cost. 

PETERS,  J.  —  I  concur  not  only  in  the  reasoning,, but  also 
in  the  conclusions  of  the  opinion  of  the  Chief  Justice,  which 
has  just  been  read  in  this  case.  The  state  printer  is  an  officer 
elected  by  the  General  Assembly,  at  the  time  appointed  by  law. 
That  time  had  arrived  when  the  election  of  Mr.  Bingham  was 
made  in  this  case.  After  the  election  of  the  state  printer  by 
the  General  Assembly,  he  is  required  to  give  bond,  as  prescribed 
by  the  statute,  and  to  take  the  constitutional  oath  of  office. 
Rev.  Code,  §§  123,  126,  127;  Const,  of  Ala.  1867,  Art. 
XV.  §  1.  When  this  is  done,  he  becomes  one  of  the  executive 
officers  of  the  State.  And  although  he  is  not  one  of  those 
officers  specially  required  to  be  commissioned  by  the  governor, 
yet  the  governor  alone  can  approve  his  bond.  And  if,  as  evi- 
dence of  this  approval,  and  of  the  proper  qualification  of  the 
officer  so  appointed  to  discharge  the  functions  of  his  office,  he 
is  commissioned  by  the  govcMior,  this  court  cannot  say  that  such 
commission  has  been  inadvertently  issued,  and  step  in  and  aid 
the  Chief  Executive  of  the  State  in  the  manner  of  performing 
his  duties,  or  perform  them  for  him.  Rev.  Code,  §§  126,  148. 
We  must  presume  that  the  governor  knows  his  own  duties, 
and  how  to  perform  them  ;  and  that  he  would  not  approve  the 
bond,  and  commission  any  person  as  state  printer,  without  the 
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proper  evidence  of  his  appointment  by  the  proper  authority. 
"  And  particularly,  when  this  is  done  during  the  session  of  the 
General  Assembly,  and  with  their  full  knowledge ;  and  while 
that  body,  having  control,  for  the  time  being,  of  the  sovereign 
power  of  the  State  over  the  very  question  in  controversy, 
acquiesces  in  such  approval  and  commission  ;  when  this  is  the 
case,  the  courts  have  no  other  alternative  than  to  acquiesce  also. 
This  is  necessarily  so,  at  least  until  the  General  Assembly, 
which  speaks  the  legislative  mind  of  the  people  of  the  State, 
shall  declare  otherwise.  Then  it  will  become  the  duty  of  the 
governor,  and  of  this  court,  to  conform  to  this  declaration  of 
legislative  will.  Otherwise,  a  state  printer  may  be  made  by 
this  court,  against  the  will  of  the  General  Assembly  and  the 
commission  of  the  governor.  This  is  not  a  power  vested  in 
this  tribunal.  An  office,  created  and  filled  by  the  General 
Assembly,  is  a  revocable  franchise  given  by  statute.  It  may 
also  be  taken  away  or  abolished  by  the  statute,  unless  it  is  pro- 
tected by  a  constitutional  provision.  Perkins  v.  Corhin^  45  Ala. 
103.  Such  office  is  not  a  vested  right,  which  is  above  legisla- 
tive control.  Then,  in  what  way  the  legislature  shall  bestow 
it,  or  in  what  manner  that  body  shall  put  an  end  to  it,  is  a 
matter  over  which  they  exercise  the  sole,  unlimited,  sovereign 
power.     45  Ala.  103,  supra. 

If  I  had  much  greater  doubt  about  the  regularity  of  the  organ- 
ization of  the  legislative  body  that  elected  Arthur  Bingham  state 
printer,  on  the  10th  day  of  December  last,  than  I  do,  I  would 
still  feel  a  very  grave  reluctance  to  declare  such  election  void. 
The  constituent  elements  of  the  same  body  are  still  acting  in 
the  capacity  of  the  General  Assembly  of  this  State,  and  they  have 
not,  and  do  not,  repudiate  the  election  thus  made.  It  is  their 
affair.  If  they  are  content  with  it,  they  have  the  power  and 
the  right  to  be  so  content.  In  this  matter,  they  alone  speak 
the  sovereign  will ;  and  in  this  they  must  be  followed  by  the 
courts.  No  judgment  of  this  court,  or  any  other,  so  long  as 
they  act  within  their  constitutional  limits,  can  reverse  or  inter- 
fere with  their  decisions.  In  such  a  matter,  they  are  a  law 
unto  themselves.  They  are  the  sole  judges  of  the  thing  to  be 
done,  and  the  manner  in  which  it  should  be  done.  Their  ac- 
tion, however  irregular  it  may  be  when  compared  with  former 
usage,  is  the  law  with  them,  and  it  is  equally  the  law  of  this 
court.  Until  they  choose  to  change  their  action,  it  must  be 
final  with  this  tribunal.  Courts  cannot  regulate  legislatures, 
but  legislatures  can  regulate  courts.  It  is  the  duty  of  the 
courts,  so  far  as  they  can,  to  find  out  the  legislative  will,  and 
to  follow  it  in  their  judgments.  Guided  by  this  maxim,  I  can 
do  no  more  than  to  concur  with  the  venerable  Chief  Justice  of 
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this  court,  in  declaring  Arthur  Bingham  state  printer,  until  it 
is  the  will  of  the  General  Assembly  to  determine  otherwise. 

The  legislative  body  may  make  mistakes.  They  may  do 
wrong.  They  may  commit  what  the  over-fastidious  may  pro- 
nounce serious  blunders.  They  are  but  men,  and  humanity  is 
never,  in  a  legislative  sense,  infallible.  But  this  court  can  only 
interfere  to  control  their  mistakes,  should  such  mistakes  occur, 
when  they  involve  a  disregard  of  some  constitutional  restraint, 
or  limitation  of  their  powers,  in  the  enactment  of  a  law. 
Beyond  this,  courts  cannot  go.  Non  nostrum  est  tantas  eom- 
ponere  lites.  See  ChaUefoux  et  al.  v.  Ducharme  et  al.  4  Wis. 
554  ;  JCottarn  et  al.  v.  Ai/er,  3  Strob.  92  ;  Drake,  ex  rel. 
V.  Mahaney,  13  Mich.  481 ;  The  State  v.  Johnson,  17  Ark. 
407  ;  Marhury  v.  Madison,  1  Cranch,  137 ;  and  Luther  v. 
Borden,  7  How.  U.  S.  R.  1  et   seq. 

The  judgment  of  the  court  below  is  free  from  error,  and 
should  be  affirmed. 

B.  F.  SAFFOLD,  J.  (dissenting.)  —  !  concur  with  the 
Chief  Justice  in  the  following  propositions:  1.  That  it  is 
not  indispensable  to  the  organization  and  existence  of  the  Gen- 
eral Assembly  that  it  should  meet  in  the  capitol,  or  be  pre- 
sided over  in  the  Senate  by  the  lieutenant-governor,  and  in 
the  House  of  Representatives  by  the  speaker,  or  be  recognized 
by  the  governor.  2.  That  the  members  thereof  derive  their 
authority  to  act,  as  such,  from  their  election  by  the  people,  and 
not  otherwise.  But  I  maintain  that  there  are  cases  in  which 
there  is  no  General  Assembly,  notwithstanding  a  majority  of 
each  house  may  meet  at  a  time  and  place  appointed  by  law, 
and  organize  and  assume  to  be  the  General  Assembly,  and 
that  the  present  is  such  a  case. 

We  know  now  who  are  entitled  as  members  thereof  to  com- 
pose the  General  Assembly,  because  it  has  been  ascertained  by 
an  undoubted  General  Assembly.  It  appears  from  the  finding 
that  the  prior  assemblage  at  the  capitol  lacked  the  indispen- 
sable requisite  of  a  General  Assembly,  to  wit,  a  majority  of  the 
members  of  each  house.  This  was  the  only  defect  of  that 
assemblage,  either  in  form  or  substance.  But  it  is  vital,  and 
fatal  to  its  claim  to  be  the  General  Assembly.  The  assem- 
blage at  the  United  States  Court-room,  lacking  every  mere  form 
in  its  organization,  had,  as  has  been  subsequently  ascertained, 
a  majority  of  the  duly  elected  members  of  each  house.  In 
refusing  to  attend  at  the  capitol,  and  in  organizing  at  another 
place,  its  members  staked  their  defence  upon  the  truth  of  their 
claim  to  be  a  majority  of  each  house.  The  result  of  a  proper 
investigation  vindicated  this  claim,  and  prevented  the  other 
body  from  constituting  the  General  Assembly.     Necessity  is  a 
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law.      But   the   validity  of    acts,  dependent   alone    upon    it, 
fails,  if  there  was  not  the  necessity.     The  court-house  assem- 
blage might  have  been  held  to  have  been   the  legislature,  if 
nothing  else  had  transpired  within  a  reasonable  time. 

Appeal  was  made  by  each  claimant  to  the  President  of  the 
United  States  for  recognition.  One  body  was  meditating  the 
impeachment  of  the  governor  for  refusing  to  recognize  it,  and 
both  were  proceeding  to  declare  vacant  the  seats  of  members 
who  belonged  to  the  other.  Nothing  but  force  could  have  de- 
cided the  dispute,  if  it  had  not  been  for  the  intervention  of  the 
President  through  the  United  States  Attorney  General.  In 
obedience  to  his  suggestion,  the  House  of  Representatives 
readily  organized,  and  awaited  the  organization  of  the  Senate, 
which  was  effected  some  time  afterwards.  The  most  important 
of  the  contested  seats  have  been  determined  in  this  new  or- 
ganization, by  the  whole  number  of  members  undoubtedly  en- 
titled to  seats,  and  others  are  awaiting  its  action.  Notwith- 
standing this  inquest  determined  that  the  court-house  assem- 
blage had  a  majority  of  each  house,  I  insist  it  was  not  the 
General  Assembly. 

A  legislature,  to  be  such,  must,  of  course,  have  all  the 
powers  which  it  may  exercise.  Some  of  the  powers  require  to 
be  exercised  by  two  thirds  of  each  hou^e.  Can  a  bare 
majority,  in  favor  of  such  exercise  in  a  particular  instance, 
expel  the  minority  opposed,  or  refuse  to  let  them  meet  with 
them  ?  May  the  majority,  wherever  congregated  in  the  city 
of  Montgomery,  assume  on  the  instant  to  be  the  legislature, 
and  pass  a  law?  These  extreme  cases  suggest  the  right,  both 
of  the  minority  and  of  the  people,  to  have  their  voice  in  the 
passage  of  the  laws,  or  the  performance  of  other  duties  by 
the  legislature.  The  rule  I  deduce  for  determining  the  right 
of  the  majority  to  hold  a  session  of  the  legislature,  and  the 
right  of  the  minority  to  be  present,  without  which  the  majority 
cannot  legislate,  is  this  :  The  minority  must  be  absent,  either 
necessarily  or  wilfully,  without  fault  on  the  part  of  the  ma- 
jority, to  enable  the  latter  to  hold  such  session.  If  they  are 
sick,  or  unable  from  any  cause  to  come,  or  if  they  are  re- 
fractory, and  will  not  come,  the  majority  may  proceed  without 
them.  But  if  their  absence  proceeds  from  a  reasonable  belief 
that  the  body  claiming  their  attendance  has  no  right  to  do  so, 
their  objections  ought  to  be  removed  through  conference  with 
them,  or  they  should  be  placed  in  fault  by  such  attempt,  so 
that  they  may  be  brought  in  by  compulsion.  When  a  large 
number  are  absent,  their  attendance  ought  to  be  compelled  ; 
because  the  people  have  a  right  to  the  influence  they  may 
exert,  and  also  to  have  all  doubts  about  the  validity  of  the 
legislature  removed. 
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In  this  instance,  the  conference  was  held,  and  resulted  in 
the  proper  organization  of  the  assembly  according  to  all  the 
forms  of  law.  No  necessity  exists  now  for  regarding  the 
court-house  assemblage  as  the  General  Assembly  ;  and  without 
such  necessity  it  ought  not  to  be  so  regarded.  The  undoubted 
General  Assembly  has  been  in  session  more  than  a  month,  with 
the  question  of  the  validity  of  the  claims  of  the  former  assem- 
blages to  be  such  constantly  before  it ;  and  it  has  been  unable 
to  formally  ratify  or  repudiate  either,  while  the  acts  of  both, 
with  some  exception,  have  been  ignored  or  revised. 

The  Convention  Parliament,  which  restored  Charles  II.,  met 
without  the  summons  of  the  king  ;  and  the  first  thing  done 
after  the  king's  return  was  to  pass  an  act  declaring  it  to  be  • 
a  good  parliament,  notwithstanding  the  defect  of  the  king's 
writs.  Blackstone  says^  the  meeting  was  for  the  necessity  of 
the  thing,  which  supersedes  all  law;  for  if  they  had  not  so 
met,  it  was  morally  impossible  that  the  kingdom  should  have 
been  settled  in  peace.  So,  at  the  time  of  the  Revolution  in 
1688,  the  Lords  and  Commons,  by  their  own  authorit}^  met 
in  a  convention,  and  disposed  of  the  crown  and  kingdom.  This 
assembling  was  upon  a  like  principle  of  necessity  as  at  the 
Restoration,  —  that  is,  upon  a  full  conviction  that  King  James 
II.  had  abdicated  the  government,  and  that  the  throne  was 
thereby  vacant,  which  sujyposition  of  the  individual  members 
was  confirmed  by  their  concurrent  resolution  when  they  actu- 
ally came  together.  The  Convention  was  declared  to  be  really 
the  two  Houses  of  Parliament,  notwithstanding  the  want  of 
writs,  or  other  defects  of  form,  by  statute.  1  Wm.  &  M.  St. 
1  ch.  1 ;  1  Blackstone's  Com.  m.  p.  151,  152.  ' 

In  the  People  v.  Hatch  (33  III.  9),  a  portion  of  the  members 
of  the  legislature  came  together,  and  assumed  to  act  as  the 
legislature,  after  it  had  been  adjourned  by  the  governor,  un- 
der a  misapprehension  of  a  disagreement  between  the  two 
houses  about  adjournment.  The  members  had  been  discon- 
certed by  the  prorogation,  and  for  twelve  days  had  taken  no 
action.  This  was  considered  an  acquiescence  in  the  action  of 
the  governor,  and  the  subsequent  assembling  was  declared  by 
the  court  not  to  have  been  a  meeting  of  the  legislature.  In 
that  case,  every  ingredient  of  validity  seems  to  have  existed  :  a 
meeting  at  a  time  and  place  appointed  by  law ;  no  dispute  as  to 
membership  ;  a  session  begun,  and  not  actually  terminated  ; 
an  admitted  mistake  of  the  governor  in  proroguing  the  body ; 
disconcertion  of  the-members,  rather  than  acquiescence. 

How  easy  will  it  be,  when  the  parties  into  which  the  mem- 
bers may  be  divided  are  nearly  equal,  for  a  sufficient  number 
of  seats  to  be  contested,  to  raise  genuine  doubts  about  who  are 
entitled  to  them  ?     The  State  is  liable  to  be  convulsed  on  the 
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most  frivolous  occasions  and  long  afterwards  private  citizens 
may  be  greatly  injured,  without  fault  of  theirs,  by  judicial  de- 
termination of  the  validity  of  laws,  which  they  were  unable  in 
any  way  correctly  to  determine  for  themselves.  Such  doubf 
and  difficulty, now  exist  in  this  State;  and  to  the  beneficent 
interposition  of  the  federal  authority  alone  are  we  indebted  for 
the  privilege  of  deciding  this  case  before  a  civil  tribunal, 
rather  than  having  it  submitted  to  the  crude  arbitrament  of 
intestine  strife. 


Ex  parte  Collins. 

Applicaiion  for  Mandamus  to   Circuit   Court,   to   compel   Reinstaie- 
ment  of  Cause  struck  from  Docket. 

1.  When  cause  may  he  struck  from  docket.  —  When  an  action  is  brought  against 
a  defendant  who  is  not  legally  competent  to  be  sued,  the  cause  may  be  struck  from 
the  docket  by  the  court,  ex  mere  motu,  or  on  the  suggestion  of  a  third  person  as 
amicus  curiae. 

2.  Action  afjainst  "  Board  of  School  Commissioners  of  Mobile  County." — Where  the 
summons  anil  complaint  are  against  the  "  Board  of  School  Commissioners  of  Mo- 
bile County,"  but  the  names  of  the  persons  who  compose  the  board  are  not  stated, 
and  it  is  not  averred  that  the  board  is  a  body  corporate,  the  action  cannot  be  main- 
tained, and  the  cause  may  be  struck  from  the  docket. 

3.  Amendment  of  complaint.  — A  complaint  against  a  sole  defendant,  who  is  not 
competent  to  be  sued,  cannot  be  amended  by  adding  or  substituting  the  name  of 
another  person  who  is  competent. 

ApPLiCATiOJf  by  P.  E.  Collins  for  a  mandamus  to  the  Cir- 
cuit Court  of  Mobile,  to  compel  that  court  to  reinstate  on  its 
docket  an  action  brought  by  said  Collins  against  the  "  Board 
of  School  Cominissioners  of  Mobile  County,"  which  said  court 
had  struck  from  the  docket,  on  the  suggestion  of  P.  Hamilton 
and  Thos.  H.  Herndon,  as  amici  curice^  that  the  summons  and 
complaint  showed  no  party  against  whom  an  action  could  be 
maintained.  After  the  cause  had  been  struck  from  the  docket, 
as  appears  from  the  minute-entry,  the  plaintiff  moved  to 
amend  his  complaint,  by  striking  out  the  name  of  said  board 
of  school  commissioners,  and  substituting  that  of  "  E.  R. 
Dickson,  County  Superintendent,"  and  also  by  adding  the 
name  of  said  Dickson  to  that  of  the  original  defendant.  The 
court  overruled,  and  refused  both  of  these  motions  ;  "  to  all 
which  rulings,"  the  minute-entry  recites,  "  the  plaintiff  ex- 
cepted ;  "  but  there  is  no  bill  of  exceptions  in  the  record.  The 
record  nowhere  shows  the  name  of  the  presiding  judge  in  the 
court  below. 

Alex.  McKinstry,  for  the  petitioner. 

P.  Hamilton,  &  Thos.  H.  Herndon,  contra. 
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PECK,  C.  J.  —  Every  suit,  or  action  at  law,  must  have 
legal  parties,  plaintiff  and  defendant  —  parties  competent  to 
sue  and  be  sued  —  parties  for  and  against  whom  a  legal  judg- 
ment may  be  rendered.  They  must  be  either  natural  or  arti- 
ficial persons,  individuals  or  corporations ;  otherwise,  the  pro- 
ceeding is  a  nullity,  and  may  be  stricken  from  the  docket  by 
the  court,  on  its  own  motion,  or  on  the  suggestion  of  a  third 
person  as  the  friend  of  the  court. 

2.  The  suit  in  this  behalf,  which  the  petitioner  seeks  to 
have  reinstated  upon  the  docket  of  the  Circuit  Court  of  Mobile 
County,  was  commenced  by  him  in  that  court  against  "  The 
Board  of  School  Commissioners  of  Mobile  County."  In  both 
the  summons  and  complaint  the  defendant  is  described  as 
"  The  Board  of  School  Commissioners  of  Mobile  County,"  with- 
out more.  The  persons  composing  said  board  are  not  named, 
nor  is  said-  board  averred  or  stated  to  be  a  body  corporate.  The 
complaint  contains  two  counts  ;  the  first,  the  common  count 
for  work  and  labor,  &c.  The  second  is  as  follows  :  "  The  plain- 
tiff also  claims  of  the  defendant  twelve  hundred  and  twenty- 
five  dollars,  due  for  the  breach  of  an  agreement  entered  into 
by  them,  on  the  28th  day  of  November,  A.  D.  1870,  in  sub- 
stance as  follows :  '  The  said  P.  E.  Collins  agrees  to  teach  a 
free  school  in  district  No.  1,  commencing  on  the  28th  day  of 
November,  1870,  for  the  term  of  seven  months,  and  well  and 
faithfully  to  perform  the  duties  of  teacher  in  said  school,  ac- 
cording to  law  and  the  rules  legally  established  for  the  govern- 
ment thereof  ;  for  and  in  consideration  of  said  services,  he  is  to 
be  paid  the  sum  of  two  hundred  and  twenty-five  dollars  per 
school  month.'  Yet,  although  the  plaintiff  has  complied  with 
all  the  provisions  on  his  part,  the  defendants  have  failed,  and 
refused  to  comply  with  any  of  the  provisions  in  this  writ."  It 
is  manifest  no  legal  judgment  could  be  rendered  on  this  com- 
plaint. No  judgment  could  be  rendered  against  the  persons 
composing  said  board  of  school  commissioners,  because  they 
are  not  named  ;  nor  could  judgment  be  rendered  against  said 
board  as  a  body,  because  it  is  not  averred  or  stated  to  be  a  cor- 
poration, nor  are  we  advised  of  any  law  constituting  said  board 
a  corporation,  or  in  any  manner  subjecting  it  to  be  sued. 
There  being,  then,  no  legal  party  defendant  before  the  court, 
no  defendant  against  whom  any  valid  judgment  could  be  ren- 
dered, the  court  committed  no  error  in  ordering  the  case  to  be 
stricken  from  the  docket. 

3.  The  proposed  amendments  to  the  complaint  were  rightly 
disallowed;  They  were  not  offered  until  after  the  case  had  been 
stricken  from  the  docket,  and  were  amendments  not  proper  in 
themselves.  The  first  proposed  to  strike  out  of  the  complaint 
a  sole  defendant,  and  insert  the  name  of  another  as  a  defendant 
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instead.  This  could  not  be  done,  for  the  reason  that  it  would 
be  to  make  a  new  suit,  and  not  merely  an  amendment  of  the 
complaint  in  the  old  suit.  Laird  v.  Moore,  27  Ala.  326  ;  and 
Friend  v.  Oliver,  lb.  532.  The  second  proposed  amendment 
was  equally  objectionable  ;  it  was  to  add  to  the  name  of  the 
defendant  in  the  complaint,  who  was  not  competent  to  be  sued, 
the  name  of  a  defendant  who  was. 

It  is  not  the  province  of  the  court  to  advise  parties  what 
their  remedies  are,  or  how  they  are  to  be  enforced ;  but  it 
would  seem  that  the  legislature  intended  to  provide  a  remedy 
for  teachers  of  public  schools,  in  cases  like  the  ])etitioner's,  by 
the  second  section  of  the  Act  of  the  23d  of  February,  1871 
(Pamphlet  Acts,  p.  46),  entitled  "An  act  to  regulate  the  man- 
ner of  bringing  suits  for  the  recovery  of  the  public  school  fund 
of  this  State,"  which  provides,  "  That  in  all  suits  against  a 
county  superintendent  of  education,  on  his  official  bond,  for 
money  due  or  belonging  to  any  teacher  or  officer  of  the  public 
schools  of  the  State,  the  action  shall  be  brought  in  the  name 
of  the  State,  for  the  use  of  such  teacher  or  officer."  However 
this  may  be,  we  think  it  quite  clear  the  petitioner  misappre- 
hended his  remedy  in  the  case  named  in  this  petition. 

The  motion  for  a  rule  nisi,  &c.,  is  denied,  at  the  cost  of  the 
petitioner. 


Mason  v.  Smith. 

Bill  in  Equity  by  Executors,  for  Construction  of  Will. 

1.  Construction  of  codicil. —  Where  a  pecuniary  legacy  was  given  in  the  body  of 
a  will  to  Sallie  A.  B.,  one  half  payable  at  the  settlement  of  the  testator's  estate, 
and  the  other  half  twelve  months  thereafter,  and  charged  personally  on  specific 
devisees,  to  whom  a  valuable  property  was  given  ;  and  a  codicil  was  afterwards 
added  in  these  words,  "  I  hereby  revoke  the  donation  in  the  body  of  my  will  to 
Sallie  A.  B.,  and  give  her  a  proportionate  share  with  the  rest  of  my  nieces,"  who 
were  residuary  legatees  under  tne  will ;  held,  that  the  codicil  only  chaqged  the 
amount  of  the  legacy  to  Sallie  A.  B.,  and  not  the  fund  out  of  which  it  was  pay- 
able, nor  the  time  and  manner  of  its  payment ;  that  the  legacy  still  continued  a 
personal  charge  on  the  devisees,  and  was  not  payable  out  of  the  residuum. 

2.  Legacy  construed  as  personal  charge  on  devisees.  —  Where  a  testator  devised 
and  bequeathed  a  valuable  estate,  real  and  personal,  to  J.  B.  and  B.  W.,  adding  to 
the  bequest  these  words  :  "And  for  and  in  consideration  of  the  above,  the  said  J. 
B.  and  B.  W.  will  see  that  my  sister,  Sarah  A.  M.,  will  be  amply  provided  for, 
should  she  ever  be  so  unfortunate  as  to  have  any  cause  for  such  protection  ;  and  to 
Sallie  A.  B.  they  will  pay  S4,000,  one  half  at  the  settlement  of  my  estate,  and  the 
other  half  twelve  months  thereafter ; "  held,  that  the  legacy  to  Sallie  A.  B.  was  a 
charge  on  the  bequest  to  J.  B.  and  B.  W.,  for  which  the}'  became  personally  liable 
on  their  acceptance  of  the  bequest. 

Appeal  from  the  Chancery  Court  of  Lowndes. 
Heard  before  the  Hon.  Adam  C.  Felder. 
The  bill  in  this  case  was  filed  by  James  B.  and  B.  W.  Ma- 
son, as  the  executors  of  the  last  will  and  testament  of  Benja- 
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min  J.  Smith,  deceased,  to  obtain  a  judicial  construction  of  said 
decedent's  will,  which  was  in  these  words  :  —    • 

"  The  State  of  Alabama,  )  In  the  name  of  God,  amen.  I, 
Lowndes  County.  )  Benj.  J.  Smith,  being  of  sound 
mind  and  disposing  memory,  do  make  and  ordain  this  my  last 
will  and  testament.  Item  Ist.  It  is  my  wish,  that  a  tomb  to 
mark  my  place  be  put  over  my  grave ;  and  [for]  that  purpose 
I  appropriate  five  hundred  dollars,  if  needs.  Item  2d.  I  leave 
to  my  sister,  Martha  McGehee,  the  room  she  now  occupies  (at 
her  death  to  be  returned  to  J.  B.  and  B.  W.  Mason),  with 
such  other  comforts,  in  and  about  the  house  and  yard,  as  may 
be  comfortable  and  agreeable  ;  and  also  a  comfortable  support 
from  Jas.  B.  and  B.  W.  Mason,  should  she  request  or  need  it. 
Item  ^d.  I  give  and  bequeath  to  Jas.  B.  and  B.  W.  Mason 
the  tract  of  land  on  which  I  reside,  containing  twenty-one  hun- 
dred and  sixty-nine  (2169)  acres,  more  or  less,  in  T.  lo,  R. 
16,  with  all  of  its  appurtenances  thereto  belonging ;  all  the 
plantation  and  farming  implements,  &c.,  shop  tools,  wagons, 
and  harness  ;  also,  my  household  furniture  and  kitchen  uten- 
sils, &c.  ;  my  books  of  all  kinds,  my  part  of  corn,  fodder,  and 
potatoes  now  on  the  place ;  four  head  of  mules,  two  yoke  of 
oxen,  twenty  head  of  cattle,  five  thousand  pounds  of  pork,  all 
the  stock  hogs,  &c.  ;  and  for  and  in  consideration  of  the  above, 
the  said  J.  B.  and  B.  W.  Mason  will  see  that  my  sister,  Sarah 
A.  Menifee,  will  be  amply  provided  for,  should  she  ever  be  so 
unfortunate  as  to  have  any  cause  for  such  protection  ;  and  to 
Sallie  A.  Boyd  they  will  pay  four  thousand  dollars  (t$4,000), 
one  half  at  the  settlement  of  my  estate,  and  the  other  half 
twelve  months  thereafter.  Itetn  4th.  It  is  my  request,  that 
the  rest  and  residue  of  my  estate  be  equally  divided  between 
ray  brothers,  James  H.  Smith  and  H.  V.  Smith,  if  alive  ;  if 
dead,  to  their  children.  Item  5th.  I  hereby  constitute  and 
name  Jas.  B.  and  B.  W.  Mason  executors  of  this  my  last  will 
and  testament,  hereby  revoking  all  others.  In  witness  whei'eof, 
I  have  hereunto  set  my  hand  and  affixed  my  seal,  the  26th 
day  of  Nov.  1866,"  (Signed  and  sealed  by  the  testator,  and 
attested  by  B.  W.  Walker  and  D.  O.  Lockhart.) 

"  State  of  Alabama,  )  Codicil  to  my  will.  I  hereby  re- 
Lowndes  County.  )  voke  the  donation  in  the  body  of  my 
will  to  Sarah  A.  Boyd,  and  give  her  a  proportionate  share  with 
the  rest  of  my  nieces.  I  give  to  ray  sister,  Sarah  A.  Menifee, 
one  thousand  dollars  ;  at  her  death,  to  her  children.  I  hereby 
quitclaira  to  all  moneys  due  from  Jas.  B.  and  B.  W.  Mason, 
and  all  other  claims  and  demands,  whatever  they  may  be.  I 
•give  to  B.  W.  Mason  ray  filly;  to  B.  Ward  Mason  ray  lot. 
May  29,  1867."  (Signed  and  sealed  by  the  testator,  but  not 
attested.) 
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The  chancellor  held  that  the  legacy  to  Sallie  A.  Boyd  was 
a  charge  on  the  property  bequeathed  to  Jas.  B.'and  B.  W.  Ma- 
son, for  which  they  became  personally  liable  on  accepting  the 
bequest  in  their  favor ;  and  that  the  codicil  only  change^  the 
amount  of  her  legacy,  and  prescribed  a  different  mode  of  as- 
certaining the  amount  she  should  receive.  •  From  this  decree 
the  said  Jas.  B.  and  B.  W.  Mason  now  appeal,  and  here  assign 
it  as  error. 

Stone  &  Cloptok  and  Watts  &  Troy,  for  appellants.  — 
The  codicil  is  an  express  revocation  of  the  legacy  given  by 
the  body  of  the  will  to  Sallie  A.  Boyd  ;  so  that  the  rules  ap- 
plicable to  implied  revocations  have  nothing  to  do  with  the 
case.  Under  the  body  of  will,  the  Masons  are  charged  per- 
sonally with  the  payment  of  $'4,000  to  Sallie  A.  Boyd,  and  a 
court  of  equity  would  enforce  the  trust  in  her  favor,  by  giving 
her  a  lien  on  the  property  bequeathed  to  them.  Fly  v.  Har- 
ris^ 7  Paige,  421.  The  revocation  of  her  legacy  by  the  codicil 
relieves  them  from  this  personal  charge  and  trust ;  otherwise, 
it  would  not  be  a  complete  revocation,  but  only  a  revocation 
pro  tanto.  There  is  nothing  in  the  codicil  which,  either  ex- 
pressly or  by  implication,  qualifies  the  revocation,  or  directs 
out  of  what  fund  the  share  of  Sallie  A.  Boyd  is  to  be  paid. 
As  she  is  to  share  with  the  other  nieces,  her  share  must  be 
taken  out  of  the  same  fund  ;  that  is,  out  of  the  general  resid- 
uum, or  that  half  of  it  which  the  other  nieces  were  to  take. 
The  most  reasonable  construction  would  be,  that  her  share  is 
to  come  out  of  the  general  residuum ;  as  the  will  shows  clearly 
an  intention  that  his  two  brothers,  or  their  children,  should 
share  the  residue  equally,  and  there  is  nothing  in  the  codicil 
which  changes  this  equality.  The  residue,  then,  is  to  be  di- 
vided into  seven  parts,  three  of  which  will  go  to  H.  V.  Smith, 
three  to  the  daughters  of  James  H.  Smith,  and  one  to  Sallie  A. 
Boyd.  This  construction,  we  think,  is  fully  sustained  by  the 
adjudged  cases.  Burrows  v.  Cortrell,  3  Sim.  375 ;  Cooper  v. 
J)ai/,  3  Mer.  154  ;  Crowder  v.  Cloives^  2  Vesey,  449.  The 
authorities  cited  on  the  other  side,  and  by  the  chancellor,  when 
closely  examined,  are  not  opposed  to  this  view. 

R.  M.  Williamson,  contra^  cited  the  following  cases  :  Sea- 
croft  V.  Maynard^  3  Bro.  C.  C.  233  ;  Brudenell  v.  Bonghton^ 
2  Atk.  268  ;  Fitzgerald  v.  Field,  1  Russ.  423  ;  Sands  v.  Cham- 
plin,  1  Story,  376 ;  Grardner  v.  Gardner,  3  Mason,  178 ; 
Brant  v.  Wilson,  8  Cowen,  56. 

PETERS,  J.  —  The  main  question  in  construing  this  will 
is  as  to  the  effect  of  the  codicil,  which  revokes  the  donation  to 
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Sallie  A.  Boyd,  on  the  legacy  given  to  her  in  the  body  of  the 
will.  A  codicil  is  a  supplement  to  a  will,  or  an  addition  to  be 
taken  as  a  part  of  it,  made  by  the  testator,  by  which  the  dis- 
positions of  the  will  are  explained,  added  to,  or  changed.  2 
Bla.  Com.  500,  mar. ;  4  Kent,  531,  mar. ;  1  Stephens  Com. 
545.  It  is  to  be  construed  in  connection  with  the  body  of  the 
will.  The  whole  instrument  is  to  be  taken  together,  and  the 
body  of  the  will  is  to  be  changed  only  so  far  as  to  let  in  the 
codicil.  An  expression  in  the  codicil,  of  a  determination  to 
alter  the  will  in  one  particular,  negatives  an  intentionto  alter 
it  in  any  other  particular.  Quincy  y.  Rogers^  9  Cush.  294 ; 
Bradley  v.  Gibbs,  2  Jones  Eq.  13.  It  is,  then,  a  mere  altera- 
tion of  the  main  disposition  ;  and  so  far  as  this  alteration  goes, 
but  no  further,  it  revokes  the  will.  This  revocation  occurs 
when  it  is  apparent  that  the  disposition  in  the  codicil  is  differ- 
ent from,  or  inconsistent  with,  the  disposition  found  in  the  body 
of  the^  will  ;  or  it  may  be  a  revocation  by  express  words. 
Brant  v.  Wilson,  8  Cowen,  56.  But,  in  either  case,  the  uni- 
form rule  is,  not  to  disturb  the  dispositions  contained  in  the 
body  of  the  will,  further  than  is  absolutely  necessary  for  the 
purpose  of  giving  effect  to  the  codicil.  1  Jarman  on  Wills, 
160,  161,  mar.  and  notes ;  Redfield  on  Wills,  362,  §§  34,  35, 
and  notes.  These  principles  are  too  well  settled  to  need  the 
critical  discussion  of  the  cases  on  which  they  depend.  4  Kent, 
531,  mar.  (11th  ed.)  notes. 

The  body  of  the  will  in  this  case  gives  the  sum  of  four 
thousand  dollars  to  Sallie  A.  Boyd.  This  was  "  the  donation  " 
to  her,  before  the  codicil  was  added.  The  manner  of  its  pay- 
ment, and  the  fund  out  of  which  it  was  to  be  paid,  were  speci- 
fied in  the  body  of  the  will.  Then,  the  clause  of  the  will  in 
which  this  gift  was  declared  not  only  fixed  the  amount  of  the 
"  donation  "  to  Mrs.  Boyd,  but  it  went  further,  and  desig- 
nated the  mode  and  time  of  payment,  and  the  fund  out  of  which 
it  was  to  be  paid.  The  revocation  by  the  codicil  only  includes 
"  the  donation  in  the  body  of  "  the  will,  and  substitutes  another 
sum  in  its  stead  ;  that  is,  it  revokes  the  gift  of  four  thousand 
dollars,  and  gives  Mrs.  Boyd,  in  lieu  of  it,  "  a  proportionate 
share  with  the  rest  "  of  the  testator's  nieces ;  that  is,  a  sum  of 
money,  to  be  ascertained  in  a  manner  different  from  that  fixed 
in  the  body  of  the  will.  The  codicil  does  not  revoke  the  clause 
of  the  will  making  the  bequest  to  Mrs.  Boyd,  but  only  "  the 
donation."  In  this  connection,  the  word  "donation"  means 
gift  simply,  and  not  the  clause  of  the  will  in  which  the  gift 
was  made.  This  is  all  the  change  that  is  required  to  give  ef- 
fect to  the  codicil.  Beyond  this  limit,  this  court  cannot  go. 
9  Cush.  291,  and  authorities,  supra.  This  was  the  view  taken 
of  the  case  by  the  learned  chancellor  in  the  court  below.  It 
was  correct. 
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I  think  it  equally  certain,  that  the  legacy  to  Mrs.  Boyd  men- 
tioned in  the  codicil  is  intended  to  be  substituted  for  that  men- 
tioned in  the  body  of  the  will.  That  mentioned  in  the  body 
of  the  will  is  to  be  paid  to  her  by  Jas.  B.  and  B.  W.  Mason, 
the  complainants  in  the  court  below.  A  substituted  legacy 
shall  be  raised  out  of  the  same  fund,  and  subject  to  the  same 
conditions,  as  the  legacy  for  which  it  is  substituted.  Croivder 
V.  Cloives,  2  Vesey,  449,  450,  Sumner's  edition.  The  will  re- 
cites that  "  for  and  in  consideration  of  the  above,"  that  is,  the 
legacy  to  Jas.  B.  and  B.  W.  Mason,  they  "will  see  that  my 
sister,  Sarah  A.  Menifee,  will  be  amply  provided  for,  should 
she  ever  be  so  unfortunate  as  to  have  any  cause  for  such  pro- 
tection ;  and  to  Sallie  A.  Boyd  they  will  pay  four  thousand 
dollars,  one  half  at  the  settlement  of  my  estate,  and  the  other 
half  twelve  months  thereafter."  The  codicil  changes  only  the 
sum  to  be  paid,  but  none  of  the  other  particulars  of  the  be- 
quest. This  clause  of  the  will  clearly  imposes  a  persolial  lia- 
bility on  James  B.  and  B.  W.  Mason  to  pay  the  legacy  to 
Mrs.  Boyd,  unless  they  refuse  to  accept  the  gift  to  themselves. 
This  they  have  not  done.  They  take  the  legacy  to  them  cum 
onere  (which  is  the  legacy  to  Mrs.  Boyd),  and  they  must  pay 
it.  Besides,  the  fourth  item  or  clause  of  the  will  disposes  of 
the  whole  residue  of  the  estate,  and  directs  it  to  be  equally  di- 
vided between  the  testator's  brothers,  James  H.  Smith  and  H. 
V.  Smith,  if  alive ;  if  dead,  to  their  children.  If  this  clause 
of  the  will  is  carried  into  effect,  nothing  will  be  left  to  pay 
the  legacy  to  Mrs.  Boyd.  There  is  no  intention  manifested 
in  the  will  that  her  legacy  shall  fail ;  and  it  is  not  directed 
that  she  is  to  be  paid  out  of  the  residue.  It  must,  then,  be 
paid  as  the  four  thousand  dollars  was  to  be  paid,  for  which  it 
was  substituted  ;  that  is  to  say,  by  James  B.  and  B.  W.  Mason, 
the  appellants  in  this  court,  and  the  complainants  in  the  court 
below.  The  decree  of  the  chancellor  conforms  to  this  con- 
struction of  the  will,  and  is,  therefore,  on  this  point,  likewise 
free  from  error. 

The  chancellor's  decree  is  not  impeached  in  other  respects. 
It  is,  therefore,  affirmed,  with  costs. 


Bozeman  v.  Ivey  et  aL 

Bill  in  Equity  to  enforce  Vendor's  Lien  on  Land. 

1 .  Vendor's  lien  ;  when  not  lost  or  waived.  —  If  the  vendor  of  land,  having  given 
a  bond  for  title  only,  releases  the  purchaser  from  liability,  and  accepts,  in  lieu  of 
his  unpaid  notes,  the  individual  note  of  a  third  person,  who  acts  in  the  transaction 
as  the  agent  of  a  sub-purchaser,  and  the  substituted  note  recites  that  its  consid- 
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eration  is  the  unpaid  balance  of  the  purchase  money,  —  the  vendor's  lien  is  not 
thereby  lost  or  waived,  although  said  agent  was  at  the  time  indebted  to  the  origi- 
nal purchaser,  on  account  of  the  purchase  of  other  lands,  which  indebtedness  was, 
by  agreement  between  them,  extinguished  by  the  said  surrender  and  substitution 
of  the  notes. 

2.  Parties  to  bill  to  enforce  vendor's  lien.  —  Where  the  original  purchaser  has  been 
released  from  liability  by  the  surrender  of  his  notes,  and  the  acceptance  of  the 
notes  of  a  third  person,  and  has  parted  with  all  interest  in  the  land,  he  is  not  a 
necessary  party  to  a  bill  to  enforce  the  vendor's  lien ;  but,  if  material  to  the  de- 
fence, he  may  be  brought  in  by  cross-bill. 

Appeal  from  the  Chancery  Court  of  Ehnore. 
•    Heard  before  the  Hon.  Charles  Turner. 

The  original  bill  in  this  case  was  filed  on  the  22d  December, 
1868,  by  J.  J.  Ivey  and  others,  against  Nathan  Bozeman,  D. 
W.  Bozeman,  and  Frank  Mann  ;  and  sought  to  enforce  a  ven- 
dor's lien  on  certain  lands,  which  were  therein  described  as 
"  all  of  section  thirty-six  (  except  the  east  half  of  the  south- 
east quarter),  township  eighteen,  range  eighteen,  containing 
about  ^ve  hundred  and  eighty-two  acres."  The  bill  alleged 
that  these  lands  were  sold  by  John  N.  Norris,  in  September, 
1860,  to  Benjamin  Trimble,  for  $9,000,  for  which  Trimble 
gave  his  promissory  notes,  and  accepted  from  Norris  a  bond 
conditioned  for  titles  to  be  made  on  payment  of  the  purchase 
money ;  that  Trimble,  after  paying  a  part  of,  the  purchase 
money,  sold  the  land  to  N.  Bozeman,  and  afterwards  D.  W. 
Bozeman  also  acquired  some  interest  in  it ;  that  on  the  2d  Jan- 
uary, 1867,  said  D.  W.  Bozeman  paid  Norris  about  <i2,500  on 
account  of  the  said  land,  and  executed  his  note  for  $4,000,  for 
the  balance  of  the  purchase  money  still  due  ;  and  that  this 
note  had  been  assigned  and  transferred  by  said  Norris  to  the 
complainants.  This  note  was  made  an  exhibit  to  the  bill,  and 
was  in  these  words  :  "  On  the  1st  December  next,  I  promise 
to  pay  J.  N.  Norris,  or  order,  four  thousand  dollars,  in  part 
payment  for  the  land  (say,  balance  due)  sold  Benjamin  Trim- 
ble, and  by  him  to  Dr.  N.  Bozeman  ;  said  Trimble's  notes  to  be 
given  up  to  him ;  interest  from  date  on  the  said  four  thousand 
dollars.  January  2,  1867."  (  Signed  by  said  D.  W.  Boze- 
man.) 

Mann  filed  an  answer,  admitting  his  possession  of  the  land 
as  the  tenant  of  D.  W.  Bozeman,  against  whom  a  decree  pro 
confesso  was  entered.  N.  Bozeman  also  filed  an  answer,  in 
which  he  demurred  to  the  bill  :  1st,  for  want  of  equity  ;  2d, 
for  misjoinder  of  the  complainants  ;  3d,  for  non-joinder  of  nec- 
essary parties  defendants.  The  bill  was  afterwards  amended 
by  correcting  a  mistake  in  the  description  of  the  land,  and  by 
making  J.  N.  Norris  a  defendant ;  and  to  the  bill  as  amended 
a  demurrer  was  again  interposed  by  N.  Bozeman.  The  chan- 
cellor overruled  the  demurrer,  and,  on  final  hearing,  on  plead- 
ings and  proof,  rendered  a   decree  for  the  complainants  ;  and 


OF  ALABAMA.  77 

[Bozeiqan  v.  Ivey.] 

his  final   decree  is  now  assigned  as  error,  together  with   the 
overruling  of  the  demurrer. 

H.  C.  Semple,  for  appellants.  —  1.  The  land  was  sold  by 
Norris  to  Trimble,  who  sold  to  Thornton,  who  sold  to  N.  Boze- 
man  ;  and  D.  W.  Bozeman's  only  connection  with  it  was  that 
N.  Bozeman,  on  going  to  New  York,  left  with  him  Norris's 
bond  for  title,  to  get  a  deed  for  him  when  Trimble  should  pay 
Norris.  But  Trimble,  in  the  mean  time,  sold  another  tract  of 
land  to  D.  W.  Bozeman,  and  agreed  with  him  that  the  indebt- 
edness for  that  land  should  be  paid  by  satisfying  the  debt  which 
Trimble  owed  Norris  for  the  other  land  ;  and  as  a  security  for 
D.  W.  Bozeman's  performance  of  this  agreement,  Norris's  bond 
for  title,  which  belonged  to  N.  Bozeman,  was  deposited  with 
Trimble.  This  arrangement,  out  of  which  the  note  now  held 
by  the  complainants  originated,  was  made  without  the  knowl- 
edge or  authority  of  N.  Bozeman,  and  his  rights  cannot  be 
prejudiced  by  it. 

2.  Trimble  was  an  indispensable  party  to  the  bill. 

3.  The  amended  bill  makes  an  entirely  new  case. 

4.  The  proof  makes  a  case  totally  different  from  that  alleged 
in  the  bill. 

Watts  &  Troy,  contra.  —  1.  That  the  vendor's  lien  was  not 
lost  or  waived  by  any  other  facts  alleged  or  proved  in  this  case, 
see  Conner  v.  Banks,  18  Ala.  42  ;  Kelly  v.  Payne,  18  Ala.  371 ; 
May  V.  Lewis,  22  Ala.  646  ;  Bradford  \.  Harper,  25  Ala.  337  ; 
Burns  v.  Taylor,  23  Ala.  255. 

2.  That  Trimble  was  not  a  necessary  party,  see  Batre  v. 
Auze,  5  Ala.  173. 

B.  F.  SAFFOLD,  J.  —  The  appellees,  as  indorsers  of  a 
promissory  note  made  by  D.  W.  Bozeman,  in  favor  of  J.  N. 
Norris,  filed  the  bill  to  enforce  its  payment  against  certain 
lands,  which  had  passed  by  successive  sales  from  Norris, 
through  Trimble  and  Thornton,  to  Nathan  Bozeman.  N. 
Bozeman  paid  his  vendors,  Thornton  &  Trimble,  with  the 
knowledge  that  Trimble  yet  owed  Norris,  and  had  received 
only  a  bond  for  titles.  Trimble  sold  other  lands  to  D.  W. 
Bozeman,  and  they  with  Norris  agreed  between  themselves 
that  D.  W.  Bozeman  should  give  his  note  to  Norris  for  the 
amount  due  to  him  from  Trimble,  who  was  to  be  released. 
Norris  was  not  to  make  titles  until  he  was  paid.  In  pursu- 
ance of  this  agreement,  the  note  in  question  was  made.  The 
complainants  assert  a  vendor's  lien  by  virtue  of  it.  The  chan- 
cellor decreed  accordingly,  and  directed  the  land  to  be  sold  for 
its  payment. 
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The  appellant  defendants  contend  that  the  bill  claims  a  lien 
by  virtue  only  of  the  indorsed  note.  They  say  that  as  D.  W. 
Bozemari,  the  maker  thereof,  never  had  any  interest  in  the  land, 
and  Noms  now  has  no  debt  against  Trimble,  the  lien  which 
once  existed  in  his  favor  is  lost ;  that  the  transfer  of  the  note 
to  the  complainants  conveyed  no  lien  in  their  favor  on  this  land. 
An  amendment  to  the  bill,  which  altered  the  numbers  of 
the  land  described,  was  demurred  to,  on  the  ground  that  the 
original  purpose  was  to  subject  the  land  sold  by  Trimble  to  D. 
W.  Bozeman.  This  demurrer  was  properly  overruled,  because 
the  recitals  of  the  bill  as  originally  drawn  are  not  applicable 
to.  such  a  case. 

The  rule  of  the  vendor's  lien  is,  that  it  exists  unless  a  con- 
trary intention  is  shown,  and  that  it  follows  the  debt  until  paid 
or  extinguished,  or  the  lien  is  released  by  the  contract  of  the 
parties.  What  amounts  to  a  payment  is  a  question  of  law, 
dependent  upon  the  facts  and  circumstances  of  the  case.  A 
note  is  evidence  of  a  debt,  but  the  debt  exists  independently 
of  it.  Foreman  v.  Hardwick,  10  Ala.  316.  In  Conner  v. 
Banks,  18  Ala.  42,  the  lien  was  not  considered  lost,  where  the 
assignee  of  the  original  note  gave  it  up  to  the  maker,  and  ac- 
cepted in  lieu  the  individual  note  of  a  subsequent  purchaser, 
notwithstanding  the  payment  of  the  purchase  money  was  post- 
poned. 

In  Bradford  v.  Harper  (25  Ala.  337),  the  transferee  of  the 
note  given  for  the  land  gave  it  to  a  third  party,  and  accepted  a 
bill  of  exchange  on  a  stranger  in  lieu.  It  was  held  that  if  the 
party  receiving  it  was  not  acting  for  the  maker,  nor  had  any 
interest  in  the  purchase,  the  lien  would  pass  to  him.  But  if 
he  was  acting  in  either  capacity  the  lien  would  not  be  lost 
without  an  express  agreement  to  that  effect  on  the  part  of  the 
transferee  to  receive  the  bill  of  exchange  in  absolute  payment, 
and  thereby  to  abandon  the  lien.  He  is  remitted  to  his  lien 
upon  the  original  demand.  See  Keene  v.  Dufresne,  3  Serg.  & 
Rawle,  233.  These  cases  show  how  the  lien  adheres  to  the  debt 
in  favor  of  the  creditor,  and  against  the  vendee  in  possession, 
with  notice  of  its  non-payment.  If  Nathan  Bozeman  cannot 
be  injured  by  any  contract  of  Norris  with  Trimble  and  D.  W. 
Bozeman,  to  which  he  was  not  a  party,  neither  can  he  claim 
any  benefit  from  such  contract  against  Norris,  in  violation  of 
the  express  understanding  and  agreement  of  the  latter  to  the 
contrary.  The  note  in  question  is  made  by  D.  W.  Bozeman, 
and  promises  to  pay  to  Morris  $4,000,  the  balance  due  on  land 
sold  by  him  to  Trimble,  and  by  the  latter  to  Dr.  N.  Bozeman. 
D.  W.  Bozeman  is  admitted  to  have  been  the  agent  of  his 
brother  to  procure  title  from  Norris  when  Trimble's  debt  was 
paid.     Norris's  agreement  was  to  release  Trimble,  and  to  ac- 
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cept  the  note,  retaining  the  title  to  the  land  sold  by  him  to 
secure  its  payment.  Whether  Nathan  Bozeman  accepted  or 
repudiated  any  interest  in  this  contract,  the  right  of  Norris  to 
subject  the  land  to  the  payment  of  its  purchase  money  re- 
mained the  same.  This  right  he  transferred  to  the  complain- 
ants. 

It  was  not  obligatory  on  the  complainants  to  make  Trimble 
a  party  defendant.  The  defence  might  have  brought  him  in 
by  cross-bill  if  any  advantage  could  have  been  gained  by 
doing  so.     Batre  v.  Auze^  5  Ala.  173. 

The  decree  is  affirmed. 


Brewer  &  Company  v.  Moseley's  Administrator. 

Insolvent  Estate  ;   Contest  between  Administrator  and  Creditor. 

1 .  Filing  and  verifying  claim.  —  A  claim  against  an  insolvent  estate  must  be  filed 
in  the  ofttce  «>f  the  probate  judge,  and  verified  within  nine  months  a/ler  the  decla- 
ration of  insolvency  (Rev.  Code,  §  2196),  although  it  was  filed  in  said  office,  prop- 
erly verified,  before  the  declaration  of  insolvency. 

2.  Probate  decree  on  evidence.  —  When  a  case  is  submitted  to  the  decision  of  the 
probate  judge  without  the  intervention  of  a  jury,  his  decree  will  not  be  reversed  on 
error  or  appeal,  unless  there  is  a  strong  preponderance  of  the  evidence  against  its 
correctness. 

Appeal  from  the  Probate  Court  of  Monroe. 

R.  H.  Smith,  for  appellant. 

J.  W.  Posey,  contra. 

PECK,  C.  J.  —  R.  R.  Moseley  departed  this  life,  intestate, 
in  the  latter  part  of  the  year  1867,  in  Monroe  County.  At  a 
special  term  of  the  Probate  Court  of  said  county,  on  the  27th 
day  of  January,  1868,  the  appellee,  W.  H.  Fowler,  was  ap- 
pointed administrator.  On  the  26th  day  of  July,  1869,  at  a  spe- 
cial term  of  said  Probate  Court,  the  estate  of  said  deceased  was 
declared  insolvent.  Before  this,  on  the  23d  day  of  February, 
1869,  the  appellants,  L.  Brewer  &  Co.,  filed  in  the  office  of 
the  judge  of  probate  of  said  county  an  account  against  R.  R. 
Moseley  &  Co.,  for  the  sum  of  $689.30,  for  goods,  wares,  and 
merchandise,  alleged  to  have  been  sold  and  delivered  to  said 
R.  R.  Moseley  &  Co.,  as  a  claim  against  said  estate,  verified 
by  the  affidavit  of  James  Young,  the  book-keeper  of  said  L. 
Brewer  &  Co.,  that  said  account  was  just  and  true,  and  that 
the  same  was  unpaid ;  and  that  all  just  credits  had  been  given, 
and  that  no  satisfaction    or  security  had  been  taken  for  the 
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same.  This  filing  and  verification,  as  I  have  stated,  was  before 
the  estate  was  declared  insolvent.  Said  filing  amounted  to  a 
mere  presentation  of  the  said  claim,  under  §  2241  R.  C.  So 
far  as  I  can  see,  from  the  record,  this  is  the  only  filing  and 
verification  of  said  claim  ever  made  in  the  office  of  the  judge  of 
probate  of  said  county.  No  filing  and  verification  seem  to 
have  been  made  after  the  estate  was  declared  insolvent. 

The  appellee,  as  the  administrator  in  insolvency,  filed  objec- 
tions in  writing  to  this  claim.  Two  of  said  objections  were : 
First,  that  said  claim  had  not  been  filed  in  the  office  of  the 
judge  of  probate,  duly  verified,  within  nine  months  after  said 
estate  was  declared  insolvent ;  second,  that  said  account  was 
not  a  correct  and  subsisting  claim  against  said  estate.  On  the 
hearing,  in  said  Probate  Court,  for  a  settlement  and  distribu- 
tion of  the  assets  of  said  estate  among  the  creditors  who  had 
filed  their  claims  against  said  estate,  as  an  insolvent  estate,  the 
court  overruled  the  objection  first  named,  to  wit,  that  said 
claim  had  not  been  filed  in  the  office  of  the  judge  of  pro- 
bate, within  nine  months  after  said  estate  was  declared  insol- 
vent.  To  this  ruling  of  the  court  the  appellee,  as  administra- 
tor, excepted.  The  other  objection,  to  wit,  that  said  claim 
was  not  a  correct  and  subsisting  claim  against  said  estate,  was 
allowed,  and  said  claim  was  rejected  ;  to  this  said  appellants 
excepted,  and  appeal  to  this  court,  and  assign  the  rejection  of 
said  claim  for  error.  By  the  agreement  of  the  parties,  the 
appellee  is  permitted  to  assign  cross-errors  ;  and  under  said 
agreement  assigns  for  error  the  overruling  of  his  objection, 
that  said  claim  had  not  been  filed  in  the  office  of  the  probate 
judge,  after  the  estate  was  declared  insolvent,  &c. 

In  the  case  of  Clement  v.  Nelson  (46  Ala.  634),  it  is  decided 
that  a  claim  against  an  estate,  which  has  been  declared  insol- 
vent, is  barred,  unless  it  is  filed  in  the  ofiice  of  the  judge  of 
probate,  duly  verified,  within  nine  months  after  the  estate  is 
declared  insolvent ;  and  that  a  filing  before  the  estate  is  de- 
clared insolvent,  under  §  2241  R.  C,  is  not  sufiicient  to  save 
the  claim  from  the  bar,  in  a  proceeding  of  insolvency.  That 
decision  shows  that  the  Probate  Court  erred,  in  overruling  ap- 
pellee's objection  to  said  claim,  because  it  was  not  filed  and 
verified,  &c.,  after  the  estate  was  declared  insolvent,  as  re- 
quired by  §  2106  R.  C.  For  this  error,  the  judgment  would 
have  to  be  reversed  and  remanded,  on  the  error  assigned  by 
the  appellee,  unless  the  court  decided  right  in  rejecting  said 
claim  because  it  was  not  a  correct  and  subsisting  claim  against 
said  estate.  If,  in  this,  the  court  decided  right,  then  the  judg- 
ment must  be  affirmed. 

On  this  question  I  have  examined  the  evidence  carefully,  and 
do  not  feel   prepared  to  say  the   court   decided  wrong ;   the 
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appellants'  account  is  charged  against  R.  R.  Moseley  &  Co.  It 
was  insisted  by  appellants,  as  I  gather  it  from  the  evidence, 
that  said  deceased,  at  the  time  of  his  death,  and  one  Hender- 
son, were  copartners,  under  the  firm  name  of  R.  R.  Moseley 
&  Co.,  and  that  said  goods  were  sold  by  appellants  to  said 
Henderson,  as  a  member  of  said  firm,  or  that  they  were  pur- 
chased on  account  of  said  firm,  and,  therefore,  the  estate  of 
said  deceased  was  liable  to  pay  for  them.  The  evidence  is 
very  unsatisfactory  to  show  that  any  such  firm  ever  existed, 
and  I  think  it  fails  to  prove  that  said  goods  were  sold  to  said 
deceased  as  an  individual:  the  evidence  clearly  shows  that 
said  goods  were  sold,  some  months  after  the  death  of  deceased, 
and  after  the  appellee  was  appointed  his  administrator.  If  the 
deceased  and  said  Henderson  were  ever  copartners,  he,  said 
Henderson,  had  no  authority,  as  surviving  copartner,  to  pur- 
chase the  said  goods  and  charge  the  estate  of  deceased  with 
their  payment ;  certainly  not,  unless  it  had  been  proved  that 
said  firm  had  been  in  the  habit  of  buying  goods  of  appellants 
on  a  credit,  and  that  these  goods  were  sold  by  appellants,  in 
ignorance  that  said  firm  was  dissolved  by  the  death  or*  deceased : 
no  evidence  of  this  sort  appears  in  the  record.  The  whole 
evidence,  taken  together,  I  think,  fails  to  show  that  said  ac- 
count was  a  legal  claim  against  said  estate.  The  rule  is,  that 
when  the  court  below  decides  a  case  upon  the  evidence,  with- 
out the  intervention  of  a  jury,  its  decision  will  not  be  dis- 
turbed on  appeal,  unless  there  is  a  clear  preponderance  of  proof 
against  the  correctness  of  the  decision. 

Let  the  judgment  be  affirmed  at  appellants'  costs. 


Powers  V.  Dickie. 

Bill  in  Equity  for  Account  and  Settlement  of  Partnership. 

1 .  Exception  to  register's  report.  —  It  is  the  appropriate  function  of  an  exception 
to  the  register's  report  under  a  reference,  to  point  out  with  distinctness  and  pre- 
cision the  specific  error  complained  of,  or  the  particular  item  of  debit  or  credit 
objected  to,  and  when  it  fails  to  do  this,  the  report  will  be  sustained,  if  it  does  not 
transcend  the  limits  of  the  order  of  reference. 

2.  Error  without  injury  in  admission  of  cumulative  evidence.  —  The  chancellor's 
decree  will  not  be  reversed  on  error  on  account  of  the  admission  of  irrelevant  evi- 
dence by  the  register  in  the  statement  of  an  account  under  an  order  of  reference, 
when  the  record  shows  that  there  was  sufficient  l^al  evidence  to  sustain  the  dis- 
puted item. 

3.  Partnership  books.  —  On  the  statement  of  an  account  between  partners  by  the 
register,  under  a  general  order  of  reference,  the  partnership  books  are  admissible 
evidence. 

Appeal  from  the  Chancery  Court  of  Calhoun. 
Heard  before  the  Hon.  B.  B.  McCeaw. 
VOL.  I.  6 
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M.  J.  TuKNLEY,  for  appellant. 

Foster  &  Foeney,  contra. 

PETERS,  J.  —  This  is  a  suit  in  chancery  for  an  account 
between  partners  and  joint  owners,  and  a  division 'of  the  part- 
nership assets.  The  partnership  property  is  both  real  and 
personal.  There  was  a  consent  decree  for  a  sale  of  the 
partnership  effects,  which  had  been  placed  in  the  hands  of  a 
receiver  ;  and  the  final  decree  was  for  the  complainant  in  the 
court  below,  from  which  the  defendant  appeals,  and  here  he 
assigns  for  error  the  proceedings  before  the  register  on  taking 
the  account,  the  accuracy  of  the  report,  and  the  final  decree. 

The  decree  of  the  chancellor  for  an  account  is  in  the  follow- 
ing words :  "  It  is  further  ordered  that  the  register  of  this 
court  proceed  to  state  and  report  an  account  between  com- 
plainant and  respondent,  James  A.  Powers,  of  all  their  part- 
nership transactions  and  doings,  and  report  the  amount  of 
indebtedness,  or  the  amount  due  to  or  from  the  partnership, 
from  each  copartner,  the  liabilities  (if  any)  of  the  partnership, 
and  the  amount  (if  any)  to  which  each  of  the  copartners  is 
entitled."  The  report  made  under  this  order  is  the  basis  of 
the  final  decree.  If,  then,  this  report  is  correct,  the  final 
decree  must  be  sustained.  I  cannot  see  that  the  report  tran- 
scends the  limits  of  the  order  of  reference.  It  ascertains  the 
whole  amount  of  the  partnership  property  to  be  divided,  and 
the  amount  to  which  each  of  the  partners  is  entitled.  This 
was  ivhat  was  ordered  to  be  done.  And  there  is  no  question 
reserved  by  the  respondent  James  A.  Powers  on-  the  refer- 
ence, as  to  the  amount  of  the  whole  assets  constituting  the 
partnership  property.  The  objection,  then,  is  confined  to  the 
single  exception,  that  James  A.  Powers  was  entitled  to  a 
larger  amount  of  the  partnership  property  than  was  allotted 
to  him  by  the  register.  But  what  is  the  precise  amount  of 
this  diminution  ?  It  is  not  stated  in  the  exceptions  what  this 
amount  is,  or  of  what  precise  sums  it  is  composed.  This 
ought  to  have  been  done.  "  It  is  most  undeniable  that  the 
appropriate  function  of  an  exception  is  to  point  with  distinct- 
ness and  precision  to  the  error  complained  of.  It  is  too  much 
to  ask  the  court  to  grope  through  a  vast  mass  of  testimony  and 
documentary  evidence,  in  search  of  an  error  which  is  alleged 
to  exist  somewhere,  and,  by  connecting  in  this  instance  the 
accountant  with  the  judge,  to  ascertain  what  the  error  is." 
Alexander  v.  Alexander,  8  Ala.  796,  804.  Our  statute 
points  out  the  method  in  which  this  shall  be  done.  It  is  this  : 
"  Either  party  may  reserve,  in  writing,  any  question  arising 
on   a  reference,  for  the  revision   of  the   chancellor."      Rev. 
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Code,  §  3389.  A  question  so  presented  leaves  the  court  with- 
out embarrassment.  The  chancellor  will  not  have  to  guess  or 
conjecture  what  is  meant ;  the  point  reserved  will  be  so  sim- 
plified as  to  leave  it  certain  that  it  must  be  settled  in  one  of 
two  ways.  It  can  be  determined  without  an  explanation  or  an 
argument.  This  is  the  precision  that  is  required  in  stating  the 
points  reserved.  This  does  not  seem  to  have  been  done  in 
this  cause.  "  All  accounts  taken  by  the  register  shall  be  in 
the  form  of  debtor  and  creditor."  Chan.  Rule  No.  86 ;  Rev. 
Code,  p.  835.  And  if  a  party  objects  to  an  item  of  charges, 
or  of  credits,  it  should  appear  in  the  point  reserved  precisely 
what  the  item  objected  to  is.  Then  the  chancellor  may  cor- 
rect this,  if  erroneous,  and  leave  the  remainder  of  the  account, 
as  stated  by  the  register,  to  stand.  The  court  can  easily  deter- 
mine whether  the  item  of  debit  or  credit  thus  isolated  is  a 
legal  charge  or  a  legal  credit,  or  whether  the  proof  that  sus- 
tains it  is  sufficient  or  insufficient.  This  is  what  is  meant  by 
the  precision  alluded  to  by  Judge  Ormond,  in  the  case  of 
Alexander  v.  Alexander,  supra  ;  8  Ala.  796,  804,  supra.  The 
court  cannot  turn  aside  to  help  a  party  make  out  his  case.  He 
must  do  this  himself.  None  of  the  exceptions  point  out  any 
named  sum,  or  sums  of  money,  which  should  not  have  been 
charged,  which  have  been  charged  to  appellant  James  A. 
Powers,  or  which  should  have  been  allowed  him.  They  are, 
therefore,  too  indefinite  to  be  considered. 

2.  The  inquiry  of  the  register  goes  back  to  13th  of  April, 
1866.  What  belonged  to  the  partnership  at  that  time  consti- 
tuted the  partnership  property.  The  rents  and  profits  which 
accrued  afterwards,  up  to  the  taking  of  the  account,  also  consti- 
tuted another  portion  of  the  partnership  property  ;  and  the  two 
together  constituted  what  the  register  in  his  statement  of  his 
account  calls  the  "  Whole  Stock  of  Powers  &  Dickie,"  —  that 
is,  the  whole  partnership  assets  at  that  date.  Of  this  "  whole 
stock,"  which  is  put  down  at  $6,716.52,  Powers  had  received 
in  certain  items  of  the  partnership  property  the  sum  of  $2,540. 
49,  and  Dickie  had  received  in  like  manner  §93.50.  The  bill 
shows  that  Dickie  &  Powers  were  equal  ownei-s  in  the  whole 
of  the  assets  of  the  partnership,  whatever  that  might  be.  The 
decree  of  the  chancellor  directs  that  the  indebtedness  of  each 
partner  to  the  partnership  should  be  ascertained  and  reported. 
This  indebtedness  is  not  confined  to  any  particular  character 
of  indebtedness.  It  comprehends  all  indebtedness,  however 
contracted,  from  the  13th  day  of  April,  1866,  up  to  the  date 
of  the  account.  It  is  not  limited  to  such  an  indebtedness  as 
may  have  been  incurred  by  a  partner  merely  while  acting  as 
partner.  This  latter  is  neither  consistent  with  the  frame  of 
the  bill  nor  the  order  of  the  chancellor.     In  this  view  of  the 
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case,  the  points  reserved  were  not  well  taken.  The  evidence 
sustains  the  register's  account ;  and  if  there  was  some  irrele- 
vant testimony  admitted  before  the  register,  which  by  no 
means  seems  clear,  there  was  enough  besides  which  was  com- 
petent to  prove  the  items  allowed.  When  this  is  the  case, 
the  decree  will  not  be  reversed  on  this  account.  Goodrich  v. 
Goodrich,  44  Ala.  670. 

3.  There  was  no  error  in  permitthig  the  partnership  books 
to  be  laid  before  the  register  on  taking  the  account.  Kirkman 
V.  Van  Lier,  7  Ala.  217. 

Dickie  was  the  purchaser  of  the  partnership  property  sold 
under  the  decree  for  this  purpose.  There  is  no  objection  to 
the  report  and  confirmation  of  the  sale.  Indeed  the  decree, 
and  all  the  proceedings  under  the  sale,  seem  to  have  been  by 
consent  of  all  the  interested  parties.  After  the  sale,  Dickie 
was  only  liable  to  pay  to  Powers  what  had  been  ascertained  by 
the  register's  account  to  be  the  balance  of  his  share  of  the 
assets.  This  is  the  decree  of  the  court.  The  objection  is  that 
the  sum  thus  ascertained  is  too  small.  But  the  objection  does 
not  define  in  what  sum  it  is  too  small.  This  is  necessary  in 
order  to  enable  the  chancellor  to  correct  it  by  making  the 
proper  addition.     This  cannot  be  done  on  mere  conjecture. 

The  whole  case  is  not  without  some  confusion ;  yet,  from 
the  best  consideration  I  have  been  able  to  give  it,  in  the  shape 
it  is  presented  here,  the  learned  chancellor  in  the  court  below 
committed  no  error. 

It  is  therefore  ordered  and  adjudged,  that  the  decree  of  the 
court  below  be  in  all  things  affirmed,  at  the  costs  of  appel- 
lant, said  James  A.  Powers. 


Carpenter  et.  al.  v.  Murphree  &  Jones. 

Action  on  Promissory  Note  by  Transferees  against  Maker. 

Discharge  of  note  hy  subsequent  parol  agreement.  —  A  verbal  agreement  by  the 
paj-ee,  with  the  maker  of  a  promissory  note,  to  release  and  discharge  the  latter 
from  liability  on  the  note,  and  to  accept  in  his  stead  a  third  person,  to  whom  the 
maker  has  sold  property,  crediting  the  price  with  the  amount  of  the  note,  and  who 
signs  the  note  as  a  maker  in  pursuance  of  such  agreement,  is  supported  by  a  suf- 
ficient consideration,  and  is  not  within  the  statute  of  frauds  ;  and  it  is  available  as 
a  personal  defence  to  the  maker,  in  an  action  on  the  note  by  a  transferee. 

Appeal  from  the  Circuit  Court  of  Pike. 

Tried  before  the  Hon.  J.  McCaleb  Wiley. 

This  action  was  brought  by  the  appellees,  suing  as  partners, 
against  C.  N.  Carpenter  and  Dennis  Rogers ;  and  was  founded 
on  a  promissory  note  for  $226.64,  signed  by  said  defendants 
and  one  A.  J.  Carpenter,  who  was  not  sued,  dated  the  13th 
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February,  1861,  and  payable  on  or  before  the  25tli  December 
next  after  date,  to  W.  R.  Parker  or  bearer.  The  defendant 
Carpenter  interposed  a  plea  in  these  words :  "  The  defendant 
Carpenter,  for  answer  to  said  complaint,  says,  that  the  note  on 
which  this  suit  is  founded  was  given  by  him  and  one  A.  J. 
Carpenter  to  W.  R.  Parker,  the  payee  therein  named,  for 
negro  hire  for  the  year  1861 ;  that  defendant  C.  N.  Carpenter 
sold  his  effects  and  interest  to  Dennis  Rogers,  the  other  defend- 
ant in  this  suit,  preparatory  to  going  into  the  army,  in  that 
year ;  and  that  said  Parker  released  and  discharged  this  de- 
fendant from  further  liability  on  said  note,  and  took  the  said 
Rogers  in  lieu  thereof,  for  and  in  consideration  that  this  de- 
fendant had  sold  out  his  effects,  and  was  going  to  the  war,  and 
the  said  Rogers  had  and  owned  considerable  pecuniary  means, 
and  said  Parker  considered  his  note  better  secured  thereby ; 
and  this  defendant  having  paid  said  Rogers,  in  the  sale  before- 
mentioned,  to  account  to  said  Parker  for  the  amount  of  said 
note.  And  this  defendant  avers  that  the  above  transactions 
were  fully  made,  understood,  and  agreed  to  by  the  parties 
mentioned ;  and  that  this  defendant  was  fully  and  completely 
discharged  and  released  from  all  further  liability  on  said  note 
by  said  Parker,  the  said  Parker  agreeing  and  promising  to 
cancel  this  defendant's  name  therefrom."  The  plaintiff  de- 
murred to  this  plea,  because  the  said  agreement  was  not  in 
writing,  and  because  it  was  without  consideration.  The  court 
sustained  the  demurrer,  and  its  ruling  is  now  assigned  as 
error. 

R.  E.  Hood  and  Seals  &  Wood,  for  appellant. 

J.  D.  Gardner,  contra. 

B.  F.  SAFFOLD,  J.  —  The  appellees,  as  transferees,  sued 
the  appellants  on  a  note  signed  by  them  and  A.  J.  Carpenter, 
payable  to  W.  R.  Parker.  The  defendant  C.  N.  Carpenter 
pleaded  his  release  by  Parker,  in  consideration  of  Rogers's  sign- 
ing the  note,  he  not  having  been  an  original  maker,  and  also 
of  his  selling  property  to  Rogers  sufficient  to  pay  the  debt,  the 
price  of  which  to  that  amount  was  credited  on  the  purchase  in 
consequence  of  the  agreement  to  release  him.  A  demurrer  to 
this  plea  was  sustained.  The  grounds  of  demurrer  were,  want 
of  consideration,  and  no  allegation  of  release  in  writing. 

A  promissory  note  imparts  a  consideration.  The  considera- 
tion may  be  explained  when  it  is  not  expressed.  The  explana- 
tion of  Rogers's  liability,  as  disclosed  by  the  plea,  is,  that  he 
bought  property  from  his  co-defendant,  C.  N.  Carpenter,  and 
paid  him  for  it  by  assuming  his  obligation  on  the  note  in  suit, 
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under  an  agreement  with  the  payee  and  holder,  Parker.  If 
these  facts  be  true,  and  constitute  the  only  value  received  by 
Rogers  for  signing  the  note,  it  is  without  consideration  in  re- 
spect to  Rogers,  unless  Carpenter  is  discharged.  The  j)lain- 
tifPs  cannot  have  judgment  against  both.  A  written  contract, 
whether  under  seal  or  not,  may  be  discharged  by  a  subsequent 
parol  agreement  executed,  when  such  is  the  intention  of  the 
parties.  Hunt  ^  Hunt  v.  Barjield,  19  Ala.  117  ;  Wallis  v. 
Long,  16  Ala.  738.  Parker's  promise  to  release  Carpenter  is 
supported  by  the  consideration  of  loss  or  disadvantage  accruing 
to  the  latter  on  the  motion  of  the  prisoner.  Rogers's  promises 
to  both  are  supported  by  benefit  to  himself.  1  Parsons  on 
Contracts,  431.  The  contract  between  the  parties  is  new  and 
independent.  No  provision  of  the  Statute  of  Frauds  is  applica- 
ble to  the  parol  agreement  set  up  as  a  personal  defence  by 
Carpenter.  Whether  Rogers  may  invoke  its  aid,  and  how  it 
may  be  avoided,  are  questions  not  raised  in  the  transcript.  It 
seems,  however,  that  the  discharge  of  Carpenter,  and  the  credit 
he  received  on  his  purchase  from  him,  would  render  his  sign- 
ing the  note  in  suit  an  original,  and  not  a  collateral  undertak- 
ing.    2  Parsons  on  Contracts,  304-6. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Clark  V.  Hart. 

Action  on  Promissory  Note,  by  Assignee  against  Maker. 

Ig — ggi  Admissibility  of  parol  evidence  to  vary  loriting. —  In  an  action  on  a  promissory 

A   493       note,  payable  in  money,  proof  of  an  antecedent  parol  agreement  between  the  par- 
I       ties,  that  it  should  be  discharged  in  some  other  way,  is  not  admissible. 

Appeal  from  the  Circuit  Court  of  Barbour. 

Tried  before  the  Hon.  J.  McCaleb  Wiley. 

This  action  was  brought  by  Mrs.  Emeline  Clark  against  H. 
C.  Hart,  and  was  founded  on  the  defendant's  note  for  -$955, 
dated  Eufaula,  March  21,  1863,  and  payable  twelve  months 
after  date,  to  Thomas  Robinson  and  Emeline  Clark,  as  the  ad- 
ministrators of  J.  W.  Clark,  deceased,  or  bearer.  The  only 
plea  was  the  general  issue,  "  in  short,  by  consent,  with  leave  to 
give  any  special  matter  in  evidence  that  might  be  admissible 
under  that  plea."  On  the  trial,  as  the  bill  of  exceptions  shows, 
the  plaintiff  read  the  note  in  evidence,  and  proved  her  owner- 
ship of  it ;  also,  that  it  was  given  for  a  one  half  interest  in  a 
negro,  a  pair  of  mules,  and  a  dray,  which  had  been  sold  by  the 
payees,  as  the  administrators  of  said  J.  W.  Clark,  deceased,  and 
bought  at  the  sale  by  the  defendant.     "  The  defendant  was 
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then  sworn  as  a  witness  in  his  own  behalf,  and  testified  that 
said  J.  W.  Clark  and  himself  were  copartners  in  the  ware- 
house business ;  that  said  negro,  mules,  and  dray  were  part- 
nership property  belonging  to  said  firm  of  Clark  &  Hart,  and 
were  in  his  possession  as  surviving  partner,  at  and  before  the 
time  of  said  administrators'  sale  ;  and  that  said  note  was  given 
by  him,  as  the  purchaser  at  said  sale,  of  the  half  interest  in 
said  property  owned  by  said  Clark.  The  defendants  then 
offered  to  testify  that  said  administrators  agreed  with  him, 
before  said  sale,  that  if  he  would  consent  to  a  sale  by  them  of 
said  Clark's  interest  in  said  property,  he  would  be  allowed  to 
become  the  purchaser,  and  that  the  price  bid  by  him  should 
be  allowed  to  go  to  the  credit  of  said  J.  VV.  Clark's  unsettled 
individual  account  with  said  firm  of  Clark  &  Hart ;  that  he 
allowed  said  sale  to  be  made  by  said  administrators  upon  this 
agreement  and  understanding,  and  became  the  purchaser  at  the 
sale,  and  gave  his  note,  upon  that  understanding.  To  all  of 
this  evidence  the  plaintiff  objected  ;  but  the  court  overruled 
the  objection,  and  allowed  the  evidence  to  go  to  the  jury  ;  to 
which  the  plaintiff  excepted.  The  defendant  further  offered 
to  testify  that  said  J.  W.  Clark  was  largely  indebted  to  said 
firm  of  Clark  &  Hart ;  that  at  the  maturity  of  said  note,  he 
credited  the  amount  thereof  on  said  Clark's  individual  account 
with  said  firm  ;  and  that  on  a  final  settlement  of  the  accounts 
of  said  firm,  said  Clark  would  still  be  indebted  to  him  in  a  con- 
siderable sum.  To  all  of  this  evidence  the  plaintiff  objected  ; 
but  the  court  overruled  her  objection,  and  allowed  the  evidence 
to  go  to  the  jury  ;  to  which  the  plaintiff  excepted."  These 
rulings  of  the  court  on  the  evidence,  in  consequence  of  which 
the  plaintiff  took  a  nonsuit,  are  now  assigned  as  error. 

Shorter  &  McKleroy,  for  appellant. 

J.  L.  PuGH,  contra. 

PECK,  C.  J.  —  The  parol  evidence  offered  in  this  case  by  the 
defendant,  and  admitted  by  the  court  against  the  objections  of 
the  plaintiff,  should  have  been  rejected.  It  was  an  effort  on 
the  part  of  the  defendant,  by  parol  evidence,  to  vary  the  legal 
effect  of  the  promissory  note  described  in  the  complaint. 
This,  in  the  absence  of  fraud  or  mistake,  could  not  be  done. 
Barringer  ^  Rhodes  v.  Sneed,  3  Stewart,  201 ;  Brooks  ^ 
Brown  v.  Malthy,  3  S.  &  P.  96 ;  Litchfield  v.  Falconer,  2  Ala. 
280  ;  Cowles  v.  Townsend  ^  Millikin,  31  Ala.  133.  The  note 
is  unambiguous,  and  was  to  be  paid  in  money,  twelve  months 
after  date.  The  parol  evidence,  offered  by  the  defendant,  was 
to  show  that  it  was  not  to  be  paid  in  money,  but  that  by  a 
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parol  agreement  between  the  defendant  and  the  payees,  before 
the  note  was  made,  it  was  to  be  discharged  by  crediting  the 
unsettled  individual  acount  of  Jno.  W.  Clarke,  deceased,  with 
the  then  late  firm  of  Clarke  &  Hart,  with  its  amount;  and 
that  after  the  maturity  of  said  note,  he,  defendant,  had  accord- 
ingly credited  said  account  with  its  amount. 

The  admission  of  said  evidence  would,  almost  certainly, 
have  defeated  the  plaintiff's  recovery.  He,  therefore,  very 
properly  suffered  a  nonsuit,  and  reserved  the  point,  by  bill  of 
exceptions,  for  the  decision  of  this  court,  under  section  2755 
Revised  Code,  and  has  brought  the  case  here  by  appeal,  and 
assigns  the  ruling  of  the  court  below  for  error. 

The  judgment  must  be  reversed,  the  nonsuit  set  aside,  and 
the  cause  be  remanded  for  further  proceedings ;  and  the  appel- 
lee will  pay  the  costs. 


Mitchell  V,  Nelson. 

Application  by  Surety  on  Official  Bond  of  County  Administrator  for 

Discharge. 

County  administrator;  discharge  of  sureties  on  official  bond. —  The  general  admin- 
istrator of  a  county  is  not  a  "  public  officer,"  within  the  meaning  of  section  183 
of  the  Kevised  Code,  which  authorizes  the  discharge  of  the  sureties  "  upon  the 
official  bond  of  any  public  officer  required  to  be  approved  by  the  judge  of  the  Cir- 
cuit Court,  or  judge  of  probate,  or  chancellor."     (Saffold,  J.,  dissenting.) 

Appeal  from  the  Probate  Court  of  Dallas. 

Mabry  &  Sterrett,  for  appellant. 

Johnston  &  Nelson,  contra. 

PETERS,  J.  — The  appellant,  John  P.  Mitchell,  was  one  of 
the  sureties  on  the  bond  of  Richard  M.  Nelson,  as  the  general 
administrator  of  the  County  of  Dallas,  in  this  State,  and  as 
such  he  applied  by  petition  to  the  probate  judge  of  the  said 
County  of  Dallas,  "  to  make  such  orders  as  may  be  necessary 
and  proper  to  effect  petitioner's  release  from  said  bond  in  due 
form  of  law."  The  petitioner  also  asked,  "  that  the  said  R. 
M.  Nelson  may  be  required  to  give  an  additional  bond,  with 
sufficient  security."  The  ground  stated  in  the  first  petition  is, 
that  petitioner  "is  in  danger  of  being  made  liable  on  said 
bond,  and  that  in  case  he  should  be  made  so  liable,  he  can  have 
no  adequate  remedy  against  said  Nelson,  in  consequence  of  the 
inability  of  said  Nelson  to  discharge  such  liability."  This 
petition  was  amended,  and  in  the  amended  petition  the  ground 
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of  relief  set  forth  and  stated  was,  that  the  "  sureties  "  on  said 
administrator's  bond  "  are  insufficient  for  the  amount  therein 
named  under  section  2009  of  the  Revised  Code,  and  for  the 
purposes  thereof."  The  second  petition  was  put  in  on  oath. 
Nelson  appeared  and  contested  the  application.  There  was 
some  proof,  introduced  by  the  petitioner,  that  one  of  the  sure- 
ties on  the  administrator's  bond  was  insufficient ;  but  there 
was  no  proof  showing  that  Nelson  was  incompetent,  or  that 
there  was  any  actual  devastavit  of  the  estates  intrusted  to  his 
management.  It  was  also  shown  that  said  Nelson  had  given 
several  other  bonds,  as  such  general  administrator,  both  before 
and  after  Mitchell  had  become  his  surety  as  above  said.  On  the 
hearing,  the  judge  of  the  Court  of  Probate  refused  to  grant 
the  application,  and  dismissed  the  same.  To  this  Mitchell  ex- 
cepted, and  he  now  brings  the  case  here  for  review.  In  this 
court,  he  assigns  as  error  the  refusal  of  the  court  below  to 
grant  his  application. 

The  main  question  in  this  case  involves  the  power  of  the 
Probate  Court  to  release  a  surety  on  the  bond  of  the  general 
administrator  of  the  county.  If  any  such  power  exists,  it 
must  be  derived  from  some  statute  conferring  it.  It  does  not 
exist  in  the  general  administrator's  bond,  nor  as  an  incident 
of  his  office,  unless  he  comes  within  that  class  of  officers  in 
which  the  surety  may  be  discharged  by  authority  of  the  statute, 
as  a  public  officer.  The  section  of  the  Code  upon  this  subject, 
which  refers  to  a  public  officer,  is  in  these  words  :  "  Any  person 
who  is  security  upon  the  official  bond  of  any  public  officer, 
required  to  be  approved  by  the  judge  of  the  Circuit  Court,  or 
judge  of  probate,  or  chancellor,  can  discharge  himself  from 
such  securityship  whenever  he  is  in  danger  of  being  liable  on 
such  bond,  and  can  have  no  adequate  remedy  against  his  prin- 
cipal, in  consequence  of  his  inability  to  discharge  such  liability, 
upon  making  an  application  in  writing,  setting  forth  such  facts." 
Rev.  Code,  §  183.  The  first  petition  was  evidently  filed  un- 
der this  section  of  the  Code  ;  and  if  the  general  administrator 
of  the  county  is  such  a  "  public  officer  "  as  that  mentioned  in 
this  statute,  then  the  petition  was  properly  filed,  and  the  relief 
asked  ought  to  have  been  granted.  Revised  Code,  §§  183  et 
seq.  ad  fin.  articuli. 

But  is  the  general  administrator  such  "  public  officer  "  as 
that  mentioned  in  the  section  of  the  Code  above  quoted  ?  I 
feel  compelled  to  answer  this  question  in  the  negative.  "  An 
office  is  a  right  to  exercise  a  public  function  or  employment,  and 
to  take  the  fees  and  emoluments  belonging  to  it ;  "  and  "  An 
officer  is  one  who  is  lawfully  invested  with  an  office."  7  Bac. 
Abr.  p.  279  ;  20  John.  R.  493.  A  "  public  officer  "  is,  then, 
a  person  who  exercises  the  functions  of  a  public  office.     Under 


90  SUPREME   COURT 

[Mitchell  V,  Nelson.] 

our  law,  an  administrator  is  a  trustee,  whose  duty  it  is  to  be 
employed  wholly  about  private  rights.  Leavens  v.  Butler,  8 
Porter,  380.  His  duties  are  to  collect  the  assets  of  the  de- 
ceased, to  pay  his  debts,  and  distribute  the  residue  among  those 
persons  entitled  to  the  same.  Willises  Administrator  v.  Willis's 
Heirs,  9  Ala.  830,  334  ;  Rev.  Code,  §§  2047,  2060,  2064,  2105, 
2119.  None  of  these  things  are  the  public  functions  of  a 
public  office  ;  but  they  are  the  duties  of  an  administrator, 
whether  he  be  an  ordinary  administrator  of  the  estate  of  a 
single  individual,  or  the  general  administrator  of  the  county. 
^Besides,  neither  administrators  nor  the  general  administrator 
of  the  county  are  such  officers  as  are  required  to  take  any  con- 
stitutional oath  of  office,  as  all  "  public  officers  "  are  required 
to  do.  Const.  Ala.  1867,  Art.  XV  ;  Rev.  Code,  §§  150,  156. 
Nor  are  they  required  to  take  the  "  duelling  oath,"  as  all 
"  public  officers  "  also  are  required  to  do.  Rev.  Code,  §  149. 
Nor  are  they  ineligible  to  and  disqualified  from  holding  office, 
under  the  authority  of  this  State,  as  certain  persons  are  who 
cannot  hold  any  "  public  office  "  in  this  State.  Rev.  Code, 
§§  144  et  seq.  And  they  are  not  commissioned  as  other  pub- 
lic officers  are  commissioned.  Rev.  Code,  §  148.  Moreover, 
certain  persons  have  the  right  of  administration  in  this  State, 
without  regard  to  those  ineligibilities  imposed  by  statute,  as 
disqualifications  for  a  "  public  office."  Rev.  Code,  §§  1986, 
144,  supra.  I  take  it  for  granted,  then,  as  a  general  rule, 
that  a  person  who  is  competent  to  act  as  an  ordinary  adminis- 
trator may  also  act  as  a  general  administrator  of  a  county.  The 
duties  and  responsibilities  in  both  instances  are  the  same,  and 
all  the  prerequisites  of  the  appointment  and  bond  are  the  same. 
Rev.  Code,  §§  2000,  2008,  2008,  2009,  2014.  The  only  dif- 
ference seems  to  be,  that  the  general  administrator  has  several 
estates  to  administer,  and  the  ordinary  administrator  has  but 
one.  Otherwise,  the  law  applicable  to  both  is  the  same.  I 
think,  then,  that  neither  the  one  nor  the  other  is  a  "  public 
officer,"  in  the  sense  intended  by  the  section  183  of  the  Revised 
Code.  Therefore,  the  refusal  to  discharge  the  surety,  on  the 
grounds  set  forth  in  the  first  application,  was  not  error. 

The  second  (or  amended)  application  shows  no  ground 
whatever  for  the  discharge  of  the  surety  ;  and  the  application 
does  not  ask  a  removal  of  the  general  administrator.  Rev. 
Code,  §  2031.  Nor  does  it  appear  that  the  judge  of  probate 
deemed  it  necessary  to  require  an  additional  bond  of  the  gen- 
eral administrator,  in  order  to  secure  the  interests  of  the  estates 
confided  to  his  charge.  Without  this,  he  could  not  require  an 
additional  bond,  or  remove  him.  Rev.  Code,  §§  2032,  2037. 
Then,  in  neither  aspect  of  the  case  made  in  the  pleadings,  was 
the  applicant  entitled  to  relief. 
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There  was  no  error  in  the  proceedings  in  the  court  below. 
Its  judgment  is  therefore  affirmed  with  costs. 

PECK,  C.  J.,  concurs  in  this  opinion. 

B.  F.  SAFFOLD,  J.  (dissenting.)  —  The  question  to  be  de- 
cided in  this  case  is  presented  for  the  iBrst  time  in  this  court. 
No  general  definition  of  the  term  "office"  can  be  given  so 
significant  as  to  determine  infallibly  its  application.  Custom 
and  usage  have  applied  it  to  various  employments,  with  more 
or  less  precision.  The  division  into  public  and  private  is 
vague,  because  the  duties  of  each  are  often  intermingled. 

Sections  183-192  of  the  Revised  Code  allow  the  discharge 
of  a  surety  upon  the  official  bond  of  any  public  officer  required 
to  be  approved  by  the  judge  of  the  Circuit,  Probate,  or  Chan- 
cery Court,  without  proof  of  the  allegations  which  he  must 
make  and  swear  to  ;  "  and  the  exoneration  of  one  operates  as 
a  discharge  of  all  the  other  obligors.  These  sections  do  not 
apply  to  ordinary  administrators,  who  are  not  deemed  officers, 
and  as  to  whom  a  different  provision  seems  to  be  made.  R.  C. 
§  2018.  Do  they  apply  to  the  general  administrator  of  the 
county  ?  Is  he  a  public  officer  within  their  meaning  ?  In 
Whitworth  v.  Oliver  (39  Ala.  286),  administrators  of  particu- 
lar estates  are  held  to  be  trustees,  and  not  officers.  But  Chan- 
cellor Clabkb,  before  whom  the  case  was  primarily  heard, 
ruled  that  the  position  was  an  office,  and  incompatible  with 
the  office  of  probate  judge.  The  duties  of  the  general  admin- 
istrator are  the  same  as  those  of  other  administrators  ;  but 
his  position  differs  from  theirs  in  the  following  particulars : 
1st.  He  holds  his  office  at  the  will  of  the  probate  judge. 
R.  C.  §  2031.  2d.  He  may  resign  the  office  without  relinquish- 
ing the  administration  of  the  estates  previously  committed  to 
him.  R.  C.  §  2041.  3d.  There  can  be  but  one  for  the  county. 
R.  C.  §  2042.  4th.  He  is  obliged  to  take  any  administration 
committed  to  him  by  the  Probate  Court.  R.  C.  §  2000.  All  of 
these  dissimilarities  are  indicia  of  a*  public  office. 

If  he  is  not  a  public  officer,  his  sureties  are  in  worse  con- 
dition than  those  of  the  public  officers  referred  to,  or  of  ordi- 
nary administrators.  The  first  may  surrender  their  principal 
at  will,  while  the  second,  though  they  cannot  do  this,  may  ex- 
pect the  termination  of  their  liability  within  some  reasonable 
time.  Besides,  the  responsibility  is  confined  to  a  particular 
estate,  the  embarrassments  of  which  they  may  know  when 
they  consent  to  be  bound.  The  term  of  the  general  adminis- 
trator's office  is  indefinite,  and  may  be  long  protracted. 

The  sureties  of  guardians,  and  of  the  general  guardian  for 
the  county,  may  surrender  their  principal.     R.   C.  §§  2418, 


92  SUPREME   COURT 

[Stallings's  Administrator  v.  Hinson.] 

2423.  The  only  reason  for  the  difference,  in  this  respect,  be- 
tween the  right  of  sureties  of  guardians  and  of  administrators, 
must  be  the  difference  in  the  probable  duration  of  the  respect- 
ive liabilities. 

When  an  employment  may  be  properly  called  an  office,  its 
public  or  private  character  is  dependent  on  the  duty  to  be  per- 
formed. For  instance,  a  clergyman  is  a  public  officer  when  he 
performs  the  marriage  ceremony  ;  and  when  he  acts  in  his  or- 
dinary calling  of  teaching  his  congregation  he  is  merely  a  pri- 
vate person.  4  Conn.  209.  It  may  also  be  ascertained  from 
its  incompatibility  with  another  office  undoubtedly  public. 
The  probate  judge  could  not  be  the  general  administrator  of 
his  county,  because  the  one  is  under  the  control  of  the  other, 
and  may  relate  to  the  administration  of  every  estate  in  the 
county.  5  Com.  Dig.  Office,  p.  223.  Another  indication  of 
its  character  is,  that  in  case  of  vacancy  the  duties  are  to  be 
performed  by  a  public  officer.  When  there  is  no  general  ad- 
ministrator, the  estates  which  would  fall  to  him  are  to  be  com- 
mitted to  the  sheriff. 

From  all  of  these  considerations,  I  hold  that  the  general 
administrator  is  a  public  officer,  within  the  meaning  of  section 
183  of  the  Revised  Code. 


Stallings's  Administrator  v.  Hinson. 

Action  on  Promissory  Note,  by  Payee's  Administrator  against  Maker 

1.  Examination  of  parlies  as  witnesses  ;  exception  as  to  actions  by  or  against  exec- 
utors or  administrators.  —  In  an  action  by  an  administratrix,  on  a  promissory  note 
payable  to  her  intestate,  the  defendant  cannot  be  allowed  to  testify  that,  in  a  con- 
versation between  him  and  the  plaintiff  about  the  note,  which  he  demanded  from 
her  on  the  ground  that  it  had  been  paid,  he  told  her  that  he  had  paid  it  to  a  third 
person,  bi/  the  direction  of  the  intestate,  and  had  made  one  payment  in  his  presence  : 
these  declarations  come  within  the  statutory  exception  (Rev.  Code,  §  2704),  that  a 
party  shall  not  be  allowed  to  testify  "as  to  any  transaction  with  or  statement  by 
the  testator  or  intestate,"  and  the  fact  that  the  plaintiff  had  testified  as  to  the  same 
conversation,  without  objection,  does  not  render  the  evidence  competent. 

2.  Same.  —  In  such  action,  the  defence  being  that,  by  the  direction  of  the  intes- 
tate, the  principal  debtor  had  paid  the  note  to  a  mercantile  firm  of  which  his  co- 
defendant  was  a  partner,  and  which  had  indemnified  him  against  the  suit,  another 
partner  in  the  firm,  though  not  a  party  to  the  record,  is  within  the  spirit  and  mean- 
ing of  said  section  2704,  and,  consequently,  is  incompetent  to  testify  "  as  to  any 
transaction  with  or  statement  by  the  intestate." 

3.  Declarations  not  admissible  as  part  of  res  gestce,  or  explanatory  of  possession.  — 
Where  a  widow  called  at  a  store,  and  demanded  the  portfolio  of  her  deceased  hus- 
band, which  was  locked,  and  contained  valuable  papers,  a  conversation  between 
one  of  the  partners  in  the  store  and  his  book-keeper,  who  had  possession  of  the 
tportfolio,  as  to  the  propriety  of  delivering  it  to  her  when  it  contained  a  notewhich 
hey  claimed,  not  having  been  in  the  presence  of  the  widow,  is  no  part  of  the  res 
gestce  connected  with  the  delivery,  nor  is  it  admissible  as  explanatory  of  their  pos- 
session. 

Appeal  from  the  Criminal  Court  of  Butler. 
Tried  before  the  Hon.  W.  H.  Crenshaw. 
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This  action  was  brought  by  the  appellant,  as  the  administra- 
trix of  her  deceased  husband,  Dr.  Thomas  D.  Stallings,  against 
Ira  E.  Hinson  and  Lewis  Bear,  and  was  founded  on  a  promis- 
sory note  for  $338.50,  made  by  said  defendants,  dated  the  19th 
February,  1870,  and  payable  to  the  order  of  said  intestate 
on  the  1st  day  of  November  next  after  date.  The  complaint 
also  contained  a  count  on  an  account  stated.  The  defendants 
pleaded  :  1st,  payment ;  2d,  the  general  issue,  with  leave  to 
give  any  special  matter  in  evidence  ;  and  3d,  a  special  plea, 
which  was  sworn  to,  that  the  note  was  not  the  property  of  the 
estate  of  plaintiff's  intestate,  and  the  suit  was  not  brought  in 
the  name  of  the  party  really  interested  ;  and  issue  was  joined  on 
all  these  pleas,  "  with  leave  to  the  plaintiff"  to  give  in  evidence 
whatever  might  be  relevant  under  appropriate  replications." 

On  the  trial,  as  the  bill  of  exceptions  states,  the  plaintiff 
read  in  evidence  the  note  sued  on,  and  then  testified  in  her  own 
behalf,  as  follows :  "  The  intestate  was  her  husband.  He  died 
on  the  16th  November,  1870.  He  kept  most  of  his  valuable 
papers  in  a  portfolio,  with  a  lock  and  key  to  it.  She  usually 
kept  said  portfolio  for  him  in  a  trunk  at  their  house  in  the 
country,  where  they  lived.  When  he  went  to  Greenville, 
which  was  quite  frequently,  he  generally  took  his  portfolio 
and  papers  with  him.  Witness  frequently  examined  the 
papers  in  the  portfolio  in  her  husband's  lifetime,  and  saw 
therein  the  note  now  sued  on,  with  a  mortgage  given  by  said 
Hinson,  to  secure  it ;  and  also  other  notes  and  mortgages, 
amounting  in  the  aggregate  to  twelve  or  fifteen  hundred  dol- 
lars. On  the  morning  of  the  day  of  his  death  her  husband 
went  to  Greenville,  and  took  said  portfolio  with  him  ;  and  he 
never  came  back  alive,  having  been  killed  in  Greenville  in  an 
altercation  with  another  man.  A  few  days  after  his  death, 
witness  rode  in  a  buggy  to  Greenville,  to  the  store  of  L.  Bear 
&  Co.,  and  sent  into  the  store  for  her  husband's  portfolio, 
which  had  his  papers  in  it.  The  portfolio  was  brought  and 
handed  to  her  by  Mr.  Gandy,  of  the  firm  of  L.  Bear  &  Co.,  she 
remaining  in  the  buggy  in  front  of  the  store.  The  portfolio 
was  locked  when  she  received  it  from  Mr.  Gandy,  and  the  key 
was  in  her  possession,  having  been  brought  to  her  on  the  night 
of  her  husband's  death.  On  examining  the  papers  in  the  port- 
folio afterwards,  she  found  in  it  the  said  note,  with  the  mort- 
gage given  to  secure  its  payment,  and  also  the  other  papers  of 
her  husband.  In  reply  to  cross-interrogatories  propounded  by 
defendants,  plaintiff  further  testified  that  on  the  day  she  got 
possession  of  said  portfolio  and  papers,  said  defendant  Hinson 
saw  her  and  demanded  the  said  note  and  mortgage,  saying  that 
he  had  paid  the  note  in  full ;  that  she  asked  him  to  whom  had 
he  paid  it,  and  he  replied,  to  Leo  Frank,  of  the  firm  of  L. 
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Bear  &  Co. ;  that  she  replied,  '  he  had  done  wrong  to  pay  it 
there  ;  that  she  had  the  papers,  and  had  not  received  any 
money; '  to  which  Hinson  repKed  that  her  husband,  before  he 
died,  had  directed  him  to  pay  it  to  Leo  Frank,  for  L.  Bear  & 
Co.,  and  that  he  had  made  one  payment  on  it  before  his  death, 
with  his  knowledge,  and  had  made  the  last  payment  soon  after 
his  death." 

"  Defendant  Hinson  was  then  introduced  as  a  witness  for  the 
defendants,  and  testified  that  said  note  was  given  for  money 
loaned  to  him  by  Dr.  Stallings  ;  that  the  note  and  mortgage 
were  written  by  Leo  Frank,  and  were  left  with  him,  after  they 
were  executed,  to  have  the  mortgage  proved  and  recorded  ;  that 
he  had  paid  the  note  in  full,  t^2B6  before  the  death  of  Dr.  Stal- 
lings, and  the  balance  of  it  ($102.50)  within  a  few  days  after  his 
death  ;  that  these  payments  were  made  to  said  Leo  Frank  ;  and 
that  Dr.  Stallings  was  present,  or  in  the  store  of  L.  Bear  &  Co., 
when  the  first  payment  was  made.  Plaintiff  objected  to  said 
Hinson  being  allowed  to  state  that  the  said  intestate  was  pres- 
ent.  when  said  payment  was  made  ;  but  the  court  overruled  the 
objection,  and  allowed  the  statement  to  go  to  the  jury,  to 
which  the  plaintiff  excepted.  Hinson  was  then  asked  to  detail 
the  whole  of  the  conversation  between  himself  and  the  plain- 
tiff, as  to  which  the  plaintiff  had  testified,  when  he  demanded 
said  note  and  mortgage.  The  plaintiff  objected  to  the  intro- 
duction of  this  evidence  ;  but  the  court  overruled  the  objection 
and  allowed  the  witness  to  detail  the  entire  conversation,  to 
which  plaintiff  excepted.  Said  Hinson  then  testified  that  in 
said  conversation  he  told  plaintiff  that  he  had  paid  the  note ; 
that  plaintiff  replied  he  had  not  paid  it  to  her,  and  no  one 
else  had  any  right  to  collect  it,  as  she  had  it ;  and  that  he 
replied  to  this  that  said  intestate  had  told  him  to  pay  it  to  L. 
Bear  &  Co. ;  that  he  had  once  offered  to  pay  said  intestate 
$236  on  the  note  in  the  store  of  L.  Bear  &  Co.,  and  he  refused 
to  receive  the  money,  and  told  him  to  go  into  the  counting- 
room  and  pay  the  money  to  Leo  Frank,  where  it  belonged, 
and  take  a  receipt  for  it,  and  that  he  would  bring  the  papers 
to  Frank ;  that  said  decedent  had  often  told  him  to  pay  the 
money  on  the  note,  when  due,  to  L.  Bear  &  Co.,  and  that  he 
had  so  paid  it,  $236  before  said  decedent's  death,  and  the  bal- 
ance after  his  death.  All  of  this,  the  witness  said,  was  the 
conversation  between  him  and  the  plaintiff,  as  to  which  she 
had.  testified,  and  it  was,  in  substance,  all  the  conversation. 
The  plaintiff  objected  to  this  conversation,  and  moved  to  ex- 
clude the  same  from  the  jury,  as  irrelevant,  illegal,  and  tend- 
ing to  mislead ;  and  because,  also,  it  was  an  attempt,  in  an 
illegal  way,  to  get  before  the  jury  transactions  with  and  state- 
ments by  decedent  to  a  party  to  the  suit,  thus  offering  him- 
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self  to  prove  them.  To  this  defendants  replied  that  the  evi- 
dence was  offered  for  no  such  purpose  ;  that  it  was  competent, 
because  it  was  a  conversation  betwen  plaintiff  and  defendant, 
relative  to  the  subject  matter  of  the  suit,  and  because  plaintiff 
had  testified  about  it  without  objection,  and  defendants  sliould 
have  the  same  right.  The  court  overruled  the  plaintiff's  objec- 
tion, and  permitted  said  Hinson  to  testify  to  said  conversation, 
and  it  went  before  the  jury  without  qualification  or  explana- 
tion by  the  court ;  but  no  explanation  or  qualification  was  asked 
by  the  plaintiff,  either  by  a  charge  to  the  jury  or  otherwise, 
the  court  deciding  that,  under  the  circumstances,  it  was  com- 
petent for  the  defendant  to  prove  the  whole  conversation. 

"  The  defendants  then  introduced  Leo  Frank  as  a  witness, 
who  testified  that  he  was  a  member  of  the  firm  of  L.  Bear 
&  Co.  during  the  whole  time  covered  by  the  transactions  in- 
volved in  this  suit,  and  was  still  a  member ;  that  said  firm  had 
indemnified  defendant  Hinson  against  the  costs  of  this  suit,  on 
the  condition  that  said  Hinson  would  defend  the  same ;  also, 
that  he  wrote  the  said  note,  and  the  mortgage  to  secure  it,  and 
saw  them  both  executed,  and  had  the  mortgage  proved  and 
recorded  ;  that  there  had  been  dealings  between  said  firm  and 
Dr.  Stallings  for  a  long  time,  and  mutual  confidence  existed 
between  them  ;  that  they  were  not  strict  in  their  dealings  with 
each  other  ;  that  Dr.  Stallings  was  indebted  to  said  firm,  at 
the  time  said  note  and  mortgage  were  given,  for  money  loaned, 
and  for  goods  and  groceries  sold,  to  the  amount  of  over  four 
hundred  dollars,  which  was  afterwards  increased  several  hun- 
dred dollars,  and,  at  the  time  of  his  death,  amounted  to 
between  seven  and  eight  hundred  dollars ;  that  two  hundred 
dollars  of  this  amount  was  for  money  loaned  at  one  time,  a 
short  while  before  his  death,  and  other  sums  were  loaned  to 
him  by  said  firm  after  the  execution  of  the  note  sued  on. 
Defendants  then  asked  said  witness  what  took  place  between 
him  and  Dr.  Stallings  at  the  time  of  the  execution  of  said  note, 
in  regard  to  its  collection  at  maturity,  and  what  should  be 
done  with  the  proceeds.  The  plaintiff  objected  to  this  ques- 
tion, on  the  ground  that  the  witness,  though  not  a  nominal, 
was  a  real  party  to  the  suit,  and,  therefore,  was  incompetent 
to  testify  to  any  transaction  with  or  statement  by  the  intes- 
tate. The  court  overruled  the  objection,  and  permitted  the 
question  to  be  asked,  on  the  ground  that  the  -witness,  not 
being  a  party  to  the  suit,  nor  one  of  the  makers  of  the  note 
sued  on,  was  not  incompetent  under  section  2704  of  the 
Revised  Code ;  to  which  ruling  the  plaintiff  excepted.  Said 
witness  then  stated  that,  at  the  time  said  note  and  mortgage 
were  executed  and  handed  to  him.  Dr.  Stallings  authorized 
him  to  collect  the  note,  and  to  apply  the  proceeds  to  the  pay- 
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ment  of  his  indebtedness  to  L.  Bear  &  Co.  Plaintiff  objected 
to  this  answer,  and  moved  to  exclude  it  from  the  jnry ;  but 
the  court  overruled  the  objection,  and  plaintiff  excepted.  Said 
witness  further  testified  that  Dr.  Stallings,  when  he  borrowed 
two  hundred  dollars  from  L.  Bear  &  Co.,  a  few  days  before  his 
death,  remarked  that  they  were  safe  in  the  matter  of  his  in- 
debtedness to  them,  as  they  were  authorized  to  collect  said 
note  and  apply  it  to  his  indebtedness,  and  that  the  note  would 
be  paid  by  Hinson  in  a  few  days.  The  plaintiff  objected  to 
this  evidence,  on  the  ground  before  stated  ;  but  the  court  over- 
ruled the  objection,  and  allowed  the  evidence  to  go  to  the  jury, 
to  which  plaintiff  excepted." 

In  reference  to  the  delivery  of  the  portfolio  to  the  plaintiff, 
said  Leo  Frank  testified  as  follows :  "A  few  days  after  the 
death  of  Dr.  Stallings,  plaintiff  drove  up  to  the  door  of  L.  Bear 
&  Co.'s  store,  and  sent  in  for  his  portfolio ;  and  Mr.  Gandy, 
one  of  the  said  firm,  asked  witness  for  it,  to  hand  to  her.  Wit- 
ness took  the  portfolio  out  of  the  safe,  and,  before  handing  it 
to  Mr.  Gandy,  said,  '  We  ought  not  to  deliver  it  to  her,  as 
there  are  papers  in  it '  —  meaning  the  said  note  and  mort- 
gage — '  on  which  we  have  advanced  money,  and  are  author- 
ized to  collect.'  The  portfolio  was  locked,  and  L.  Bear  &  Co. 
did  not  have  the  key,  and  could  not  take  out  the  said  note  and 
mortgage.  Mr.  Gandy  replied,  '  Never  mind  ;  it  would  be 
indelicate  to  say  anything  about  this  to  the  widow  so  soon 
after  her  husband's  death.  I  will  deliver  the  portfolio  to  her, 
and  see  her  about  it  hereafter,  and  get  the  papers  from  her, 
and  all  will  be  right.'  Plaintiff  was  not  near  enough  to  hear 
this  conversation,  as  she  was  sitting  in  a  buggy  before  the  door 
of  the  store."  The  plaintiff  objected  to  this  evidence,  and 
moved  to  exclude  said  conversation  from  the  jury  ;  but  the 
court  overruled  the  objection,  "  and  permitted  the  evidence  to 
go  to  the  jury,  on  the  ground  that  it  was  a  part  of  the  act  of 
the  delivery  of  the  portfolio  to  the  plaintiff,  and  explanatory 
of  the  delivery  ;  "  to  which  ruling  the  plaintiff  excepted. 

The  several  rulings  of  the  court  on  the  evidence,  to  which 
exceptions  were  reserved  by  the  plaintiff,  are  now  assigned  as 
error. 

Herbert  &  Buell,  for  appellant. 

Judge  &  Holtzclaw,  contra. 

B.  F.  SAFFOLD,  J.  —  The  appellant,  as  administratrix  of 
her  husband,  sued  the  appellees,  Hinson  and  Lewis  Bear,  on  a 
promissory  note  made  by  them  payable  to  her  intestate.  The 
complaint  also  contained  a  count  on  an  account  stated.  The 
defendants  by  sworn  plea  denied  that  the  note  was  the  prop- 
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erty  of  the  plaintiff,  and  asserted  that  it  belonged  to  L.  Bear 
&  Co,  They  also  pleaded  payment,  and  the  general  issue. 
The  merit  of  the  defence  was,  that  Hinson,  the  principal 
debtor,  paid  the  amount  of  the  note  to  L.  Bear  &  Co.,  at  the 
request  and  on  the  authority  of  the  intestate.  The  larger  por- 
tion was  claimed  to  have  been  paid  before  his  death,  and  the 
balance  afterwards.  The  conversation  between  the  plaintiff 
and  Hinson,  which  was  detailed,  was  inadmissible  against  the 
objection  of  the  opposite  party,  so  far  as  it  embraced  what 
the  decedent  had  said  relative  to  whom  the  money  was  to  be 
paid,  or  by  whom  it  might  be  collected.  The  incompetency 
includes,  also,  the  statement  of  his  presence  when  the  first  pay- 
ment was  made  to  Bear  &  Co.  ;  because  the  purpose  of  stating 
it  was  to  give  emphasis  to  the  payment,  as  made  under  his 
authority.  He  would  be  precluded  from  setting  up  a  right  to 
recover  money  which,  in  his  presence,  and  of  course  with  his 
concurrence,  was  paid  to  another  party  for  his  use. 

2.  Leo  Frank  was  a  member  of  the  firm  of  Bear  &  Co.,  as 
was  Lewis  Bear,  one  of  the  defendants.  This  firm  had  in- 
demnified Hinson  on  account  of  his  payment  of  the  money  to 
them.  Frank,  as  a  witness,  was  within  the  prohibition  of  the 
examination  of  a  party,  *'  as  to  any  transaction  with,  or  state- 
ment by,  the  testator  or  intestate,  unless  called  to  testify 
thereto  by  the  opposite  party."  R.  C.  §  2704.  For,  though 
he  was  not  a  party  to  the  record,  he  was  directly  interested  in 
the  judgment  to  be  rendered,  by  reason  of  the  indemnity 
given  to  Hinson  by  the  firm  of  which  he  was  a  member.  The 
basis  of  the  incompetency  of  a  party  is  his  interest.  The 
proper  construction  of  section  2704  of  the  Revised  Code  is, 
that  it  does  not  change  the  former  rule  of  evidence  so  far  as 
any  transactions  with  or  statement  by  the  decedent  is  con- 
cerned, in  respect  to  the  incompetency  of  witnesses  on  account 
of  being  a  party  or  interested  in  the  issue  tried,  in  suits  or 
proceedings  by  or  against  executors  or  administrators,  unless 
the  witness  is  called  to  testify  thereto  by  the  opposite  party. 
As  Frank  would  not  have  been  a  competent  witness  on  these 
points  by  the  previous  law,  he  is  not  so  under  section  2704. 

3.  The  conversation  between  Frank  and  Gandy  about  the 
portfolio,  when  the  plaintiff  called  for  it,  not  having  been  in 
her  presence,  is  no  part  of  the  res  gestae.  The  portfolio  at 
that  time  was  only  temporarily  in  their  possession,  and  so  se- 
cured that  they  could  not  get  access  to  its  contents.  The  con- 
versation was  not  explanatory  of  their  possession. 

The  charges  given  and  refused  are  so  dependent  upon  the 
evidence  improperly  admitted,  that  it  is  not  necessary  to  con- 
sider them. 

The  judgment  is  reversed,  and  the  cause  remanded. 

VOL.  I.  7 
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Belisle  v.  Clark,  Hart  &  Co. 

Action  for  Price  of  Goods  sold  and  delivered. 

1.  Personal  liability  of  agent.  —  An  agent  who  contracts  in  the  name  of  his  prin- 
cipal, but  without  authority,  or  in  such  a  manner  as  to  impose  no  legal  obligation 
on  his  principal,  is  himselt  personally  liable,  although  he  acted  in  good  faith,  and 
honestly  believed  that  he  had  authority. 

2.  General,  charge  on  evidence.  —  If  there  is  the  least  conflict  in  the  evidence,  on 
any  material  point,  a  charge  which  instructs  the  jury  that,  "  if  they  believe  the 
evidence,  they  must  find  for  the  plaintifl',"  is  erroneous. 

3.  Charge  on  effect  of  evidence.  —  The  court  has  no  authority  to  give  a  charge  to 
the  jury,  ex  mere  motu,  on  the  eifect  of  the  evidence. 

4.  Count  held  in  assumpsit,  and  not  in  case. —  A  count  in  these  words:  "  Plain- 
tiflfs  claim  of  defendant  the  further  sum'  of  $28.45,  with  interest,"  &c.,  "  in  this,  that 
on,"  &c., "  defendant  purchased  of  plaintiffs  goods,"  &c.,  "  to  the  value  of  S28.45, 
representing  to  plaintiffs,  and  making  them  l)elieve  by  such  representations,  that  he 
was  the  agent  of  G.  L.  C,  and  authorized  to  make  such  purchases,  and  that  the  goods 
were  bought  for  G.  L.  C.,  by  him  as  his  agent,  when  in  fact  he  was  not  G.  L.  C.'s 
agent  for  said  [)urcha.se,  nor  did  he  have  any  authority  from  said  C.  to  make  said  pur- 
chase,"—  though  inartificially  drawn,  is  a  special  count  in  assumpsit,  and  not  in  case. 

Appeal  from  the  City  Court  of  Eufaula. 

Tried  before  the  Hon.  E.  M.  Keils. 

The  facts  of  this  case  are  fully  stated  in  the  opinion  of  the 
court,  except  in  reference  to  the  special  count  which  was  added 
to  the  complaint  by  amendment,  and  which  was  in  these 
words :  "  The  plaintiffs  claim  of  the  defendant  the  further 
sum  of  $28.45,  with  interest  thereon  from  the  12th  day  of 
November,  1870,  in  this,  that  on  the  12th  day  of  November, 
1870,  the  defendant  purchased  of  the  plaintiffs  goods,  wares, 
and  merchandise,  to  the  value  of  $28.45,  representing  to  plain- 
tiffs, and  making  them  believe  by  such  representations,  that 
he  was  the  agent  of  G.  L.  Comer,  and  authorized  to  make 
such  purchase,  and  that  the  goods,"  &c.,  "  were  bought  for  G. 
L.  Comer  by  him  as  his  agent,  when  in  fact  he  was  not  G.  L. 
Comer's  agent  for  said  purchase,  nor  did  he  have  any  authority 
from  said  Comer  to  make  said  purchase." 

BuFOKD  &  Dent,  for  appellant. 

G.  L.  Comer,  contra. 

PECK,  C.  J.  —  This  case  was  commenced  in  a  Magistrate's 
Court  by  the  appellees,  against  the  appellant,  to  recover  $28.45, 
for  goods,  wares,  and  merchandise,  sold  and  delivered,  &c. 
The  plaintiffs  had  judgment,  and  the  defendant  appealed  to 
the  City  Court,  where  a  trial  was  had  before  a  jury,  on  the 
plea  of  non  assumpsit,  and  the  plaintiffs  recovered  a  judgment 
for  $31.15.  From  this  judgment  the  defendant  appeals  to  this 
court.     On  the  trial  in  the  City  Court,  a  bill  of  exceptions 
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was  signed,  at  the  instance  of  the  defendant,  which  presents, 
in  substance,  the  following  case  :   The  defendant  did  not  deny 
the  purchase  of  the  goods,  consisting  of  bagging  and  ties,  but 
he  insists  he  was  the  agent  of  one  G.  L.  Comer,  and  purchased 
the  goods  for  him,  stating  at  tlie  time  to  the  plaintiffs  that  he 
purchased  them  for  said  Comer,  and  was  authorized  by  him  to 
do  so ;  that  the  goods  were  charged  by  the  plaintiffs  to  said 
Comer ;  that  said  Comer,  upon  the  account  being  presented  to 
him  by  the  plaintiffs,  refused  to  pay  it,  and  denied  the  author- 
ity of  the  defendant  to  purchase  the  goods  for  him,  &c.     There- 
upon, the  plaintiffs  sued  the  defendant  for  the  price  of  said 
goods.     The  said  Comer  was  examined  by  the  plaintiffs,  and 
testified  that   defendant  was  his  overseer  in  the   year  1870, 
and  stated  to  him  that  he  needed  some  bagging  and  ties  to 
pack  his  cotton  ;  that  witness  told  him  he  was  expecting  bag- 
ging and  ties  from  Savannah  ;  to  use  up  what  he  had,  and  when 
he  brought  the  cotton  to  town,  if  he  (witness)  had  no  bagging 
and  ties  at  the  railroad  depot,  then  he  would  get  some  for  him 
elsewhere  ;  that  he  expressly  forbid  defendant  from  buying  any- 
thing on  his  account ;  that  he  did  not  know  the  defendant  had 
made  the  purchase  until  the  account  was  presented  to  him  ;  that 
he  then  refused  to  pay  said  account,  and  denied  defendant's  au- 
thority to  charge  him  in  the  premises.      The  defendant  was 
sworn  as  a  witness  in  his  own  behalf,  and  stated  that,  when  he 
told  said  Comer  he  was  nearly  out  of  bagging  and  ties,  and  would 
need  some  soon,  said  Comer  told  him  he  was  looking  for  said 
articles  from  Savannah,  but  to  use  up  what  he  had  on  hand, 
and  bring  the  cotton  to  town,  and  when  he  did  so,  if  he,  Comer, 
had  no  bagging  and  ties  at  the  depot,  to  get  some  for  him 
elsewhere  ;  that  shortly  afterwards  he  brought  the  cotton  to 
town,  and  went  to  said  Comer's  office,  and  found  he  was  out 
of  town  ;  that  he  then  went  to  the  depot,  and  inquired  if  there 
was  any  bagging  and  ties  there   for  said  Comer,  and  found 
none ;    that   he    then  went    to   plaintiffs,  and  told   them  he 
wanted  the  articles  mentioned,  bagging  and  ties,  for  said  Comer, 
and  that  said  Comer  had  told  him  to  get  them  ;  that  plaintiffs 
let  him  have  said  articles,  and  charged  them  to  said  Comer  ; 
that  he  acted  in  good  faith,  believing  he  had  authority  to  bind 
said  Comer ;  that  plaintiffs  believed  his  representations,  and 
sold  the  goods  on  the  credit  of  said  Comer,  and  charged  them 
to  him.     He  further  stated  that  said  bagging  and  ties  were 
all  used  in  packing  said  Comer's  cotton ;  and  he  proved  this 
latter  fact  by  two  other  witnesses. 

This  was  all  the  evidence.  Thereupon,  defendant  asked  the 
court  to  give  the  following  written  charge  to  the  jury,  to  wit : 
"  If  the  jury  believe,  from  the  evidence,  that  defendant  acted 
in  good  faith,  and  fully  believed  that  he  had  authority  from  G. 
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L.  Comer  to  purchase  the  articles  mentioned,  and  to  bind  said 
Comer  for  the  payment,  and  that  plaintiffs  also  believed  that 
defendant  had  authority,  and  sold  the  articles  on  the  credit  of 
said  Comer,  and  looked  to  him  for  payment,  and  not  upon  the 
credit  of  defendant,  then  they  can't  find  for  the  plaintiffs  in 
this  action,  although  they  might  find,  from  the  evidence,  that 
defendant  really  had  no  authority  to  bind  said  Comer  in  the 
premises."  This  charge  the  court  refused  to  give,  and  the 
defendant  excepted.  The  court  then,  of  its  own  motion, 
charged  the  jury,  "  that,  if  they  believed  the  evidence,  they 
must  find  for  the  plaintiffs,  the  value  of  the  goods,  and  interest 
from  the  time  defendant  obtained  them."  To  this  charge  the 
defendant  excepted.  The  refusal  to  give  the  charge  asked, 
and  the  charge  given  by  the  court  on  its  own  motion,  are  as- 
signed for  errors. 

1.  The  charge  asked  was  properly  refused.  The  good  faith 
of  the  defendant  in  purchasing  the  goods  for,  and  in  the  name 
of  the  said  Comer,  if,  in  fact  he  had  no  authority  to  do  so,  did 
not  bind  the  said  Comer  to  pay  for  said  goods,  neither  did  it 
relieve  him  from  liability.  One  who  undertakes  to  contract  as 
an  agent,  and  so  contracts  as  to  impose  no  legal  obligation  on 
his  principal,  is  himself  personally  liable.  Brickell's  Digest, 
p.  66,  §  213,  and  the  cases  there  cited. 

2,  3.  The  charge  given  is  objectionable,  for  two  reasons : 
1.  Because  such  a  charge  is  never  permissible,  where  there  is 
any  conflict  in  the  evidence  as  to  any  material  point  involved. 
In  this  case  the  fact  of  defendant's  authority  to  purchase  the 
goods,  as  the  agent  of  the  said  Comer,  was  an  important  fact 
to  be  decided  ;  and  as  the  evidence  of  the  said  Comer  and  de- 
fendant disagreed  as  to  this  matter,  it  should  have  been  left  to 
the  jury  to  determine  this  disputed  question  of  authority ;  and 
they  should  have  been  instructed  to  find  for  the  plaintiffs  or 
the  defendant,  as  they  might  find  the  fact  to  be.  If  they  found 
the  defendant  had  no  authority  to  buy  the  goods  for  the  said 
Comer,  then  they  should  find  for  the  plaintiffs.  If  he  had, 
then  they  should  find  for  the  defendant.  2.  Because  it  was  a 
charge  upon  the  effect  of  the  evidence,  without  being  required 
so  to  charge  by  either  of  the  parties.  This  was  error.  Revised 
Code,  §  2678. 

4.  In  the  progress  of  the  trial,  the  plaintiffs,  by  leave  of  the 
court,  filed  two  new  counts,  the  latter  of  which  the  defendant 
moved  to  strike  from  the  files,  because  it  was  alleged  to  be  re- 
pugnant to  the  other  counts  in  the  case,  and  because  it  was  an 
attempt  to  join  a  count  in  case  with  counts  in  assumpsit.  The 
court  overruled  the  motion,  and  the  defendant  excepted.  This 
is  also  assigned  for  error.  There  was  no  error  in  this.  The 
said  count  is  not  in  case.     It  charges  the  defendant  with  no 
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fraud,  or  bad  faith.  It  is,  therefore,  not  a  count  in  case.  Al- 
though inartificially  drawn,  it  amounts  merely  to  a  special 
count  in  assumpsit. 

For  the  error  in  the  charge  given  by  the  court  on  its  own 
motion,  the  judgment  is  reversed,  and  the  cause  is  remanded 
for  another  trial  at  the  appellant's  costs. 


Askew  V.  Torbert. 

Action  on  Promissory  Note  by  Payee  against  Maker. 

Promissory  note  given  for  loan  of  Confederate  treasury  notes.  — A  promissory  note 
given  for  a  loan  of  Confederate  States  treasury  notes  is  illegal  and  void,  and  no 
recovery  can  be  had  on  it. 

Appeal  from  the  Circuit  Court  of  Marengo.  * 

Tried  before  the  Hon.  James  Q.  Smith. 

Reeves,  for  appellant. 


Geo.  G.  Lyon,  contra. 

PETERS,  J.  —  This  is  an  action  at  law  for  the  recovery  of  a 
sum  of  money  due  by  promissory  note.  On  the  trial,  there 
was  some  evidence  tending  to  show  that  the  consideration  of 
the  note  was  a  loan  of  Confederate  States  treasury  notes. 
Upon  this  evidence  the  court  charged  the  jury,  on  the  trial  be- 
low, in  these  words :  "  If  you  find,  from  the  evidence  in  the 
case,  that  Confederate  States  treasury  notes  were  the  consid- 
eration given  for  the  note  sued  on,  and  you  find  there  was  no 
other  consideration  whatever,  then  you  may  find  for  the  de- 
fendant, as  the  plaintiff  cannot  recover."  This  was  excepted 
to  by  the  plaintiff'.  This  was  all  the  charge  given.  Upon  this 
charge,  the  verdict  of  the  jury  was  for  the  defendant,  on  which 
the  court  rendered  a  judgment  for  the  defendant  for  costs. 
From  this  judgment  the  plaintiff  appeals  to  this  court ;  but  I 
have  not  been  able  to  find  in  the  record  any  assignment  of 
errors. 

There  was  no  error  in  the  charge  of  the  court.  The  loan  of 
Confederate  States  treasury  notes  is  not  such  a  consideration 
as  is  valid  in  law  ;  it  is  against  the  public  policy,  and  void. 
Hale  V.  Huston,  Sims  ^  Co.  44  Ala.  134 ;  Law  son  v.  Miller, 
44  Ala.  616. 

The  judgment  of  the  court  below  is  affirmed. 
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Wharton  et  aL  v.  Jones's  Administrator. 

Bill  in  Equity  to  enjoin  Judgment  at  Law. 

1.  Equitable  set-off  against  judgment.  —  A  purchaser  of  lands  at  administrator's 
sale  cannot  maintain  a  bill  in  equity  against  the  administrator,  to  enjoin  a  judg- 
ment at  law  on  the  notes  for  the  purchase  money,  on  the  ground  that  he  holds 
powers  of  attorney  from  the  widow  and  the  guardian  of  some  of  the  infant  dis- 
tributees, authorizing  him  to  receive  and  receipt  for  their  distributive  shares  of  the 
estate,  and  that  the  administrator's  bond  is  insufficient. 

2.  Damages  on  dissolution  of  injunction  for  delay.  —  When  a  bill,  seeking  to  enjoin 
a  judgment  at  law  shows  no  reasonable  ground  of  relief,  and  is  dismissed  for  want 
of  equity,  six  per  cent,  damages  on  the  judgment  may  be  allowed  (Rev.  Code, 
§  3434),  on  the  ground  that  the  injunction  was  obtained  for  delay. 

Appeal  from  the  Chancery  Court  of  St.  Clair. 

Heard  before  the  Hon.  Charles  Turner. 

The 'bill  in  this  case  was  filed  by  B.  B.  Wharton,  W.  M. 
Wharton,  and  G.  W.  Wharton,  against  John  C.  Brown,  as 
the  administrator  de  bonis  nan  of  the  estate  of  Hugh  Jones, 
deceased ;  and  sought  to  enjoin  a  judgment  at  law  which  said 
administrator  had  obtained  against  the  complainants,  founded 
on  a  note  given  for  the  purchase  money  of  land  bought  by 
said  B.  B.  Wharton  at  said  administrator's  sale.  An  injunc- 
tion was  granted,  on  the  filing  of  the  bill,  by  Hon.  B.  B.  Mc- 
Craw  ;  but,  on  final  hearing  on  bill  and  answer,  the  bill  was 
dismissed  for  want  of  equity,  the  injunction  dissolved,  and  six 
per  cent,  damages  on  the  judgment  awarded,  on  the  ground 
that  the  injunction  was  obtained  for  delay  ;  and  this  decree  is 
now  assigned  as  error. 

James  Aiken,  for  appellants.  —  1.  The  bill  shows  a  good 
equitable  set-ofiE  against  the  judgment,  as  the  distributive 
shares  represented  by  the  complainant  exceed  in  value  the 
amount  of  the  judgment,  and  the  administrator's  bond  is 
shown  to  be  insufficient. 

2.  If  the  bill  was  defective,  for  the  want  of  proper  aver- 
ments or  parties,  the  defect  might  have  been  remedied  by 
amendment ;  and  it  should  not  have  been  dismissed,  without 
giving  the  complainant  an  opportunity  to  amend.  Cain  v. 
Gimon,  36  Ala.  168 ;  Colbert  v.  J)aniel,  32  Ala.  314 ;  Rev. 
Code,  §  3354 ;  3  Wisconsin,  576. 

3.  No  case  was  shown  for  the  allowance  of  damages  for 
delay.     Crawford  v.  Bank  of  Mobile,  5  Ala.  55. 

4.  Where  damages  are  allowable,  only  five  per  cent,  can  be 
awarded.     Ordinance  No.  35,  Session  Acts  1868,  p.  182. 

Inzer  &  Box,  contra. 
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B.  F.  SAFFOLD,  J.  — The  appeal  is  taken  from  a  final 
decree  dismissing  the  bill  for  want  of  equity,  and  taxing  the 
appellants  with  six  per  cent,  damages,  on  the  ground  of  ob- 
taining an  injunction  to  stay  proceedings  in  an  action  for 
delay.  The  appellants  sought  to  restrain  the  collection  of  a 
judgment  obtained  against  them  on  a  note  given  for  the  pur- 
chase money  of  land  belonging  to  the  estate  of  Hugh  Jones, 
sold  by  the  appellee  as  administrator.  The  appellee  was 
sheriff,  and  became  the  administrator  by  virtue  of  his  office. 
The  complainants'  case  is  simply  this :  The  principal  debtor 
of  them,  B.  B.  Wharton,  held  a  power  of  attorney  from  the 
widow  of  the  decedent,  to  receive  and  receipt  for  whatever 
share  of  the  estate  she  might  be  entitled  to  ;  a  like  authority 
from  the  guardian  of  two  minor  children  of  a  son  of  the  de- 
cedent, who  died  subsequently  to  his  father's  death  ;  and  an 
order  by  the  guardian  of  another  minor  distributee  drawn 
upon  the  administrator,  but  not  accepted.  The  widow  had 
relinquished  her  right  of  dower  in  consideration  of  a  share  of 
the  proceeds  of  the  sale  of  the  real  estate.  These  demands 
were  alleged  to  be  a  proper  offset  in  favor  of  the  complain- 
ants against  the  judgment,  and  the  injunction  was  invoked  on 
the  ground  of  the  insufficiency  of  the  administrator's  bond. 
The  relief  prayed  for  was  the  ascertainment  of  the  distributive 
shares  which  the  complainant  B.  B.  Wharton  was  authorized 
to  receive,  their  set-off  against  the  judgment,  and  a  perpetual 
injunction  of  the  judgment.  The  administrator  was  the  only 
party  made  defendant.  There  was  no  averment  that  the  dis- 
tributees mentioned  were  indebted  to  the  complainants,  or  that 
they  were  insolvent.  It  was  not  alleged  who  were  the  heirs 
and  distributees,  or  whether  the  estate  was  free  from  debt. 
The  answer  alleges  that  the  guardian's  order  was  pleaded  in 
the  suit  at  law  and  adjudged  against  the  complainants,  and 
that,  since  the  filing  of  the  bill,  the  widow  has  revoked  her 
power  of  attorney,  and  given  another  to  another  person. 

The  complainants  have  failed  to  show  any  interest  in  the  es- 
tate of  Hugh  Jones,  which  entitles  them  to  relief.  As  simple 
debtors,  it  is  immaterial  to  them  whether  the  administration 
bond  is  good  or  not.  They  have  no  right  to  satisfy  the  judg- 
ment against  them  with  the  distributive  shares  of  those  whose 
power  of  attorney  they  profess  to  hold,  thus  depriving  them  of 
the  security  afforded  by  the  land,  and  their  ready  means  of  co- 
ercing payment  by  execution.  The  bill  is  not  one  to  appro- 
priate the  shares  of  insolvent  distributees  to  the  payment  of 
their  debts. 

There  is  such  an  absence  of  any  ground  of  right,  that  we 
cannot  say  the  injunction  was  not  obtained  for  delay,  thereby 
subjecting  the  complainants  to  the  damages  provided  in  sec- 
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tion  3434,  Rev.  Code.  Ordinance  No.  35  of  the  Convention 
of  1867  relates  to  damages  on  appeals  in  this  court,  and  does 
not  affect  section  3434  of  the  Revised  Code. 

The  decree  is  affirmed. 


Davidson  v.  Rothschild's  Administrator. 

Action  on  Promissory  Note  hy  Payee  against  Maker. 

1 .  Testimony  of  parties  to  suit ;  exception  as  to  actions  by  or  against  executors  or 
administrators.  —  When  an  action  is  revived,  on  the  death  of  the  plaintiff  pendente 
lite,  in  favor  of  his  personal  representative,  'the  defendant  cannot  be  allowed  to 
testify  on  the  trial  (Rev.  Code,  §  2704)  as  to  any  transactions  with  the  deceased  in 
his  lifetime. 

2.  Production  of  books  on  notice;  what  is  revisable.  —  When  notice  is  served  on  a 
party,  requiring  him  to  produce  on  the  trial  certain  books  in  his  possession,  and 
before  the  trial  is  commenced  he  announces  that  he  has  brought  them  into  court, 
and  the  trial  is  thereupon  begun,  the  action  of  the  court  during  the  trial,  com- 
pelling the  opposite  to  proceed,  notwithstanding  his  objection  that  all  the  books 
called  for  are  not  in  fact  produced,  is  matter  of  discretion,  and  not  revisable  by  the 
appellate  court. 

3.  Statute  of  frauds,  as  to  promise  to  answer  for  debt,  Sfc,  of  another ;  promissory 
note;  consideration.  — The  statute  of  frauds,  requiring  eveiy  special  promise  to  an- 
swer .for  the  debt,  &c.,  of  another  to  be  in  writing,  "expressing  the  consideration  " 
(Rev.  Code,  §  1862),  does  not  apply  to  a  promissory  note,  executed  by  the  guar- 
dian of  a  person  non  compos  mentis,  and  signed  by  him  in  his  own  name  and  that 
of  his  ward.     Such  a  note,  when  sued  on,  imports  a  consideration,  and  is  pi-imd 

facie  evidence  of  assets.  If  it  was  given  for  the  debts  of  the  ward,  and  there  were 
no  assets  of  his  estate  to  pay  it,  this  would  show  a  want  of  consideration,  and 
defeat  a  recovery  on  the  note ;  but  the  fact  that  it  had  been  filed  as  a  claim  against 
the  ward's  estate  after  his  death  would  constitute  no  defence  to  the  action  ;  and  the 
fact  that  it  was  given  for  notes  or  accounts  which  "  were  settled,"  without  proof  of 
payment,  would  be  no  defence. 

4.  Proof  of  admission  in  pleading;  amendment  of  complaint.  —  An  admission  con- 
tained in  the  original  complaint,  which  has  been  struck  out  by  amendment,  may  be 
proved  by  the  production  of  the  original,  or  of  the  copy  served  on  the  defendant. 

Appeal  from  the  Circuit  Court  of  Monroe. 

Tried  before  the  Hon.  P.  O.  Harper. 

This  action  was  brought  by  Catherine  Rothschild,  as  the 
administrator  of  S.  Rothschild,  deceased  (and  afterwards  re- 
vived in  the  name  of  a  succeeding  administrator),  against  H. 
B.  Davidson  ;  and  was  founded  on  a  promissory  note,  of  which 
the  following  is  a  copy :  — 

"  $702.72  Claiborne,  April  5,  1862. 

"  One  day  after  date,  I  promise  to  pay  to  the  order  of 

S.  Rothschild  seven  hundred  and  two  -^-^  dollars,  at 

value  received.  "  John  Davidson,  Sen. 

"  H.  B.  Davidson,  Guar." 

The  complaint  contained  two  counts  ;  the  first  being  in  the 
ordinary  form  for  an  action  on  a  promissory  note  by  payee 
against  maker,  and  the  second  in  these  words  :  "  The  plaintiff, 
as  administratrix  as  aforesaid,  claims  of  the  defendant  seven 
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hundred  and  two  tW  dollars,  due  by  promissory  note,  of  which 
the  following  is  a  copy,"  setting  it  out ;  "  and  the  plaintiff 
avers  that  the  defendant,  being  at  the  date  of  said  note  the 
guardian  of  the  estate  of  said  John  Davidson,  Sen.,  as  a  non 
compos  mentis,  executed  the  above  described  note  by  signing 
both  the  names  thereto  himself,  in  manner  and  form  as  above 
shown  in  the  copy,  and  in  settlement  and  liquidation  of  ac- 
counts and  notes  formerly  made  and  owing  by  the  said  John 
Davidson  to  the  said  S.  Rothschild,  which  were  accepted,  and 
delivered  to  the  defendant;  and  that  said  accounts,  &c.,  have 
been  allowed  as  credits  to  the  said  defendant,  in  his  settlements 
in  the  Probate  Court  as  such  guardian  of  said  John  David- 
son ;  and  plaintiff  further  avers,  that  said  note  is  the  individ- 
ual contract  of  said  defendant,  and  that  said  defendant  is 
personally  and  individually  liable  for  the  payment  of  the 
amount  thereof,  with  the  interest  thereon  ;  wherefore  the 
plaintiff  brings  her  suit."  The  complaint  was  amended,  at 
the  Fall  Term,  1871,  on  motion  of  the  plaintiff,  by  striking  out 
all  the  averments  of  the  second  count  following  the  copy  of 
the  note.  To  the  complaint  as  amended  the  defendant  pleaded, 
"  in  short,  by  consent  :  1st.  Non  assumpsit  ;  2d.  Failure  of 
consideration  ;  3d.  Nudum  pactum  ;  and,  4th.  The  Statute  of 
Frauds  ; "  and  issue  was  joined  on  these  pleas. 

On  the  trial,  as  the  bill  of  exceptions  states,  after  the  plain- 
tiff had  read  in  evidence  the  note  on  which  the  suit  was 
founded,  "the  defendant  offered  to  read  in  evidence  the  orig- 
inal summons  and  complaint,  as  it  was  before  any  part  was 
struck  out  by  amendment,  for  the  purpose  of  showing  the  con- 
sideration of  said  note  as  therein  stated  ;  to  which  the  plaintiff 
objected,  and  the  court  sustained  the  objection  ;  to  which  the 
defendant  excepted. 

"  The  defendant,  being  examined  as  a  witness  in  his  own 
behalf,  was  asked  by  his  counsel  the  following  questions  : 
'  State  whether  or  not  any  papers  passed  between  you  and  S. 
Rothschild,  at  the  time  the  note  sued  on  was  given  ?  '  '  State 
whether  or  not  you  had  any  account  in  the  store  of  S.  Roths- 
child in  the  year  1860  ? '  The  court  sustained  an  objection 
to  each  of  these  questions,  on  the  ground  that  it  called  for  the 
statement  of  a  transaction  with  the  intestate  ;  to  which  the 
defendant  excepted.  The  defendant  having  stated,  in  answer 
to  a  question  which  was  not  objected  to,  that  he  had  an  ac- 
count in  the  store  of  said  Rothschild  in  the  year  1861,  was 
asked  by  his  counsel,  whether  or  not  he  had  paid  that  account 
for  1861.  The  plaintiff  objected  to  this  question,  on  the  same 
ground  as  above  stated,  and  the  court  sustained  the  objection  ; 
to  Avhich  the  defendant  excepted.  The  defendant  was  then 
asked  by  his  counsel  to  state  whether  or  not  he  had  any  ac- 
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count  in  the  store  of  said  Rothschild,  in  the  year  1860  or  1861, 
amounting  to  $702.72,  the  amount  of  the  note  sued  on ;  to 
which  question  the  plaintiff  objected,  on  the  same  ground  as 
before  stated,  and  the  court  sustained  the  objection  ;  to  which 
the  defendant  excepted. 

"  On  the  day  of  the  trial,  previous  to  the  case  being  called 
for  trial,  the  defendant  had  caused  to  be  served  on  the  plain- 
tiff a  notice  to  produce  at  the  trial  the  books  of  the  said  S. 
Rothschild  containing  the  items  of  the  account  for  which  the 
note  sued  on  was  given  ;  and  before  announcing  himself  ready 
for  trial,  the  defendant  called  on  the  plaintiff  to  know  whether 
or  not  he  had  in  court,  ready  to  be  produced,  the  books  called 
for  in  the  notice ;  to  which  the  plaintiff's  attorney  replied 
that  they  had.  During  the  trial,  the  defendant  called  for  the 
production  of  said  books  ;  whereupon  the  plaintiff  produced 
one  of  the  books  of  said  Rothschild,  called  the  journal,  in 
which  were  the  following  entries :  '  Saturday,  April  5th, 
1862.  To  bills  receivable.  Note  of  John  Davidson,  Sen., 
May  14,  '61,.  $45.46  ;  Do.  Mar.  20,  '61,  $370.86 ;  Do.  Dec. 
27,  1861,  $239.55  ;  bal.  ace.  $7.34.'  These  were  the  only 
entries  in  said  book,  in  relation  to  the  matters  in  controversy ; 
and  no  other  book  or  books  were  produced,  or  offered  to  be 
produced,  in  answer  to  said  notice.  The  defendant  there- 
upon declined  to  proceed  further  in  the  trial,  until  the  books 
called  for  in  the  notice  were  produced  ;  but  the  court  held  that 
the  books  produced,  as  above  stated,  was  a  sufficient  compli- 
ance with  said  notice,  and  forced  the  defendant  to  proceed 
with  the  case ;  to  which  ruling  and  action  of  the  court  the 
defendant  excepted. 

"  It  was  in  evidence  that  the  said  Rothschild  had  been,  for 
many  years  before  his  death,  a  merchant  doing  a  large  business 
in  the  town  of  Claiborne,  in  said  county  ;  and  four  accounts, 
in  words  and  figures  following,  were  given  in  evidence  to  the 
jury,  without  objection  from  either  party."  (These  accounts 
were  all  against  said  John  Davidson,  and  in  favor  of  S.  Roths- 
child, or  S.  Rothschild  &  Brother ;  the  first,  for  goods  sold, 
amounting  to  $105.64,  with  a  receipt  attached,  dated  February 
5,  1859,  of  payment  by  H.  B.  Davidson,  guardian  ;  the  second, 
for  $104.74,  with  receipt  of  payment  January  24,  1860 ;  the 
third,  for  goods  sold  in  October,  1860,  amounting  to  $49.85, 
with  receipt  of  payment  from  said  H.  B.  Davidson,  as  guardian, 
without  date ;  and  the  fourth,  for  corn  sold  in  July,  1861, 
amounting  to  $15.56,  with  similar  receipt.)  "  The  entries  on 
said  journal,  above  mentioned,  were  also  in  evidence  before 
the  jury.  There  was  before  the  jury,  also,  evidence  tending  to 
show  that  the  note  sued  on  was  given  for  accounts  made  with 
said  S.  Rothschild,  under  the  direction  of  the  defendant,  as 
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guardian  for  said  John  Davidson,  and  for  notes  given  to  said 
Rothschild ;  and  also  the  admission  of  the  parties  as  to  the 
testimony  of  one  Thomas  Reaves,"  an  absent  witness,  who 
was  the  overseer  and  manager  of  said  John  Davidson's  plan- 
tation during  the  years  1860  and  1861,  and  bought  most  of 
the  supplies  for  said  plantation  from  said  Rothschild ;  and 
whose  testimony,  as  admitted,  was  to  the  effect  that  the 
accounts  for  said  supplies  during  those  years  amountied  to 
about  $702.72,  the  amount  of  the  note  sued  on,  and  that 
said  accounts  were  unpaid  when  he  quit  the  plantation. 
"  The  two  following  orders  of  the  Probate  Court  of  Monroe 
County  were  also  in  evidence  before  the  jury ; "  the  first  ap- 
pointing said  H.  B.  Davidson  as  the  guardian  of  said  John 
Davidson,  a  non  compos  mentis ;  and  the  second  appointing 
said  H.  B.  Davidson  as  the  administrator  of  the  estate  of  said 
John  Davidson,  deceased,  both  of  said  orders  being  without 
date.  "  It  was  in  evidence,  also,  that  said  defendant  remained, 
and  continued  to  act  as  the  guardian  of  said  John  Davidson, 
from  the  time  of  said  appointment  until  the  death  of  said 
John  Davidson  in  1863.  The  defendant  offered  in  evidence, 
also,  an  indorsement  on  the  back  of  the  note  sued  on,  showing 
that  it  was  filed  in  the  office  of  the  probate  judge  of  said 
county,  on  the  14th  July,  1868,  as  a  claim  against  the  estate 
of  said  John  Davidson. 

"  The  court  charged  the  jury,  among  other  things,  that  if 
they  believed,  from  the  evidence,  that  said  John  Davidson  was 
non  compos  mentis,  and  the  defendant  was  his  guardian  when 
the  accounts  were  made  for  supplies  to  him  and  his  family, 
and  when  the  note  sued  on  was  made,  then  the  Statute  of 
Frauds  had  no  application  to  the  case ;  because,  if  said  John 
Davidson  was  of  unsound  mind,  and  had  a  guardian,  he  could 
not  make  any  debt  by  which  he  could  be  bound  ;  and,  conse- 
quently, the  defendant's  promise  could  not  be  collateral,  which 
the  Statute  of  Frauds  prohibited,  unless  in  writing,  &c.  To 
this  charge  the  defendant  excepted. 

"  The  plaintiff  asked  the  court  to  give  the  two  following 
charges,  which  were  in  writing:  '  1.  If  the  evidence  shows 
that  the  note  sued  on  was  given  by  the  defendant  to  Roths- 
child while  he  was  guardian,  for  other  notes  or  accounts  then 
due  from  defendant  to  said  Rothschild  on  account  of  said  John 
Davidson,  and  no  fraud  or  mistake  is  shown,  then  the  said 
note  is  supported  by  a  sufficient  consideration.'  '  2.  A  promis- 
sory note,  of  itself,  imports  a  consideration,  and  when  a  plea  is 
interposed  of  want  of  consideration,  or  failure  of  consideration, 
the  burden  of  proof  is  on  the  defendant  to  show  such  want  or 
failure.'  The  court  gave  these  charges,  and  the  defendant  ex- 
cepted to  each. 
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"  The  defendant  requested  the  court  to  charge  the  jury,  in 
writmg,  as  follows :  '1.  If  the  jury  find,  from  the  evidence, 
that  the  note  sued  on  was  given  for  the  debt  of  another,  no 
recovery  can  be  had  on  it  against  this  defendant,  unless  there 
was  some  writing  in  which  the  consideration  of  the  note  is  ex- 
pressed, and  said  writing  expressing  the  consideration  was 
signed  by  the  defendant.'  '  2.  If  the  jury  find,  from  the  evi- 
dence, that  the  note  sued  on  was  presented  and  filed  in  the 
Probate  Court  of  Monroe  County,  as  a  claim  against  the  estate 
of  said  John  Davidson,  that  is  a  fact  to  which  the  jury  may 
look,  as  tending  to  show  that  the  plaintiff  considered  the  claim 
as  a  claim  against  the  estate  of  said  John  Davidson.'  '  3.  If 
the  jury  find,  from  the  evidence,  that  the  notes  and  accounts, 
for  which  the  note  sued  on  was  given,  were  in  any  way  settled, 
either  by  the  defendant  or  by  said  John  Davidson,  or  by  any 
other  person,  then  the  plaintiff  cannot  recover  in  this  case.'  '  4. 
If  the  jury  find,  from  the  evidence,  that  the  notes  or  accounts, 
for  which  the  note  sued  on  was  given,  were  in  any  way  settled, 
or  in  any  way  part  settled,  either  by  the  defendant  or  by  said 
John  Davidson,  or  by  any  other  person,  then  the  plaintiff  can- 
not recover  as  to  said  accounts  so  settled.'  The  court  refused 
each  of  these  charges,  and  the  defendant  excepted  to  their  re- 
fusal." 

All  the  rulings  of  the  court,  to  which  exceptions  were  re- 
served as  above  stated,  are  now  assigned  as  error. 

S.  J.  CuMMiNG,  for  appellant. 

J.  W.  Posey  &  R.  C.  Toreey,  contra. 

PECK,  C.  J.  —  We  think  the  court  correctly  sustained  the 
objections  to  the  several  questions  propounded  to  the  defend- 
ant by  his  own  counsel,  because  they  related  to  transactions 
with  the  plaintiff's  intestate,  S.  Rothschild,  deceased.  The 
first  question  required  the  witness  to  state  whether  or  not  any 
papers  passed  between  him  and  said  deceased  at  the  time  the 
note  sued  on  was  given.  This  clearly  referred  to  a  transaction 
with  the  deceased,  and  was  properly  excluded  under  section 
2704  of  the  Revised  Code.  The  other  questions  asked  and  ob- 
jected to  were  of  like  character ;  and,  for  the  same  reason, 
there  was  no  error  in  refusing  to  permit  them  to  be  answered. 

2.  There  was  no  revisable  error  in  the  action  of  the  court 
requiring  the  defendant  to  proceed  on  the  trial  of  the  cause, 
after  the  same  had  been  commenced,  because,  as  alleged,  the 
plaintiff  did  not  produce  all  the  books,  &c.,  under  the  notice 
to  him  for  that  purpose.  This  was  a  matter  resting  in  the  dis- 
cretion of  the  court,  and  it  is  not  revisable  in  this  court. 
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3.  The  defence  of  the  Statute  of  Frauds  does  not  seem  to 
be  presented  in  this  case.  The  note  imports  a  consideration, 
and  it  was  not  necessary,  in  declaring  on  it,  to  state  any  con- 
sideration, nor  to  prove  any  on  the  trial,  in  the  first  instance. 
When  a  promissory  note  is  given  by  an  executor,  administra- 
tor, or  guardian,  it  is  primd  facie  evidence  of  assets,  because 
assets  are  presumed  to  be  the  consideration  upon  which  such 
a  promise  is  founded.  Between  the  original  parties,  it  is 
primd  facie  evidence  only ;  and  the  defendant  may  show 
that,  in  fact,  there  were  no  assets,  and  thus  defeat  a  recovery 
for  want  of  a  sufl&cient  consideration.  Edwards  on  Bills  & 
Notes,  p.  78.  On  proof  by  the  defendant  that  the  note  was 
given  for  the  debts  of  the  ward,  and  also  that  there  were  no 
assets  of  the  ward's  estate  to  pay  it  (the  plaintiff  being  the 
administrator  of  the  payee),  no  recovery  could  be  had,  on  the 
ground  of  the  want  of  consideration,  but  not  because  the  note 
was  void  by  the  Statute  of  Frauds.  Where  the  contract  or 
agreement  imports  a  consideration,  none  need  be  expressed  on 
the  face  of  the  paper.  2  Wms.  Executors  (Amer.  ed.  with 
notes),  p.  1818 ;  Edwards  on  Bills  &  Notes,  supra.  The 
charge  given  by  the  court  on  this  point  was  free  from  error. 
On  the  facts  therein  stated,  the  note  was  an  original,  and  not 
a  collateral  undertaking,  and  imposed  a  personal  liability  on 
the  defendant ;  and  the  Statute  of  Frauds  had  no  application 
to  the  case.  The  two  charges  asked  by  the  plaintiff,  and  given 
by  the  court,  are  also  free  from  error.  As  stated  above,  the 
note  imported  a  consideration  ;  and  the  burden  was  on  the  de- 
fendant to  show  a  want,  or  failure,  of  consideration.  If  the 
defendant  had  proved  that  the  note  was  given  for  the  debts  of 
the  ward,  created  before  his  appointment  as  guardian,  and  also 
that  there  were  no  assets  of  the  ward's  estate  to  pay  it,  then 
he  would  have  shown  that  the  note  was  without  consideration, 
and  that  no  recovery  could  be  had  upon  it.  Edwards  on  Bills, 
supra. 

For  the  reasons  above  stated,  the  first  charge  asked  by  the 
defendant  was  properly  refused.  We  think,  also,  the  second 
charge  asked  by  him  was  correctly  refused.  The  filing  of  the 
note  in  the  office  of  the  probate  judge,  as  a  claim  against  the 
ward's  estate  after  his  death,  was  no  defence  to  this  action. 
The  two  last  charges  asked  by  the  defendant  were  also  prop- 
erly refused.  The  mere  settlement  of  the  claims,  for  which 
the  note  was  given,  without  more  —  without  showing  pay- 
ment —  was  no  defence.  To  say  that  the  claims  were  settled^ 
was  not  equivalent  to  saying  that  they  were  paid. 

But  there  was  error  in  the  ruling  of  the  court  to  which  the 
first  exception  was  taken  by  the  defendant ;  to  wit,  the  refusal 
to  permit  him  to  prove  by  the  original  complaint  that  the  note 
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was  given  for  the  debts  of  his  ward.  It  is  a  general  rule,  that 
what  is  admitted  in  the  pleadings  need  not  be  proved.  If  the 
defendant  had  been  permitted  to  prove  the  admission  contained 
in  the  original  complaint,  it  cannot  be  known  but  he  would 
have  gone  further,  and  proved  that  there  were  no  assets  of  the 
ward's  estate  to  pay  the  debt;  and  if  this  had  been  done,  there 
could  have  been  no  recovery  on  the  note  ;  for  if  there  were  no 
assets  to  pay  it,  it  would  have  been  without  consideration,  and 
void  for  that  reason.  Although  the  plaintiff  had  the  leave  of 
the  court  to  amend  his  complaint  by  striking  this  admission  out 
of  it,  this  did  not  destroy  the  legal  effect  of  the  admission  ; 
and  I  can  see  no  reason  why  it  might  not  be  proved  by  the  in- 
troduction of  the  original  complaint,  or,  if  it  had  in  fact  been 
stricken  out,  then  it  might  be  proved  by  the  copy  served  on 
the  defendant,  with  the  summons,  when  the  action  was  com- 
menced. 

For  this  error  the  judgment  must  be  reversed,  and  the  cause 
remanded  for  another  trial,  at  the  costs  of  the  appellee. 


Sims  V,  Butler  County. 

Action  against  County  to  recover  Damages  for  Injuries  caused  hy  Fall 
of  Public  Bridge. 

Liability  of  county  for  damages  caused  by  fall  of  public  bridge.  —  An  action  does 
49  110  not  lie  against  a  county,  to  recover  damages  for  injuries  caused  by  the  fall  of  a 
public  bridge  (Rev.  Code,  §  1396),  unless  the  bridge  was  erected  by  contract  with 
the  court  of  county  commissioners ;  the  mere  failure  of  said  court  to  keep  a  public 
bridge  in  repair,  after  having  intentionally  omitted  to  place  it  in  any  road  precinct, 
and  having  assumed  jurisdiction  and  control  over  it,  imposes  no  liability  on  the 
county. 

Appeal  from  the  Criminal  Court  of  Butler. 

Tried  before  the  Hon.  W.  H.  Ckenshaw. 

This  action  was  brought  by  Anderson  Sims  against  the 
County  of  Butler,  to  recover  damages  for  injuries  sustained 
by  him  from  the  fall  of  a  public  bridge.  The  amended  com- 
plaint, which  was  substituted  for  the  original,  contains  two 
counts,  which  were  in  the  following  words  :  — 

"  The  plaintiff  claims  of  the  defendant  two  thousand  dollars 
damages  for  injuries  sustained  by  him  in  the  loss  of  and  dam- 
ages to  his  property  occasioned  by  the  falling  in  of  a  bridge, 
commonly  known  and  called  '  Thorington's '  (alias  '  Thorn- 
ton's) Bridge,'  which  had  been  constructed  over  a  stream  in 
said  county,  known  as  '  Pigeon  Creek,'  on  the  public  high- 
way in  said  county  leading  from  Greenville  to  Troy,  Alabama, 
and  known  as  the  '  Lower  Troy  Road ; '  and  plaintiff  avers, 
that   the   Court    of   County    Commissioners    in   said   county, 
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in  establishing  the  road  precincts  in  said  county,  established  a 
precinct  over  said  road,  commencing  between  Greenville  and 
said  bridge,  and  extending  thence  to  the  foot  of  said  bridge  on 
the  west  bank  of  said  creek,  or  to  the  foot  of  said  bridge  near- 
est to  the  town  of  Greenville  ;  and  also  established  another 
precinct  on  said  road,  commencing  at  the  foot  of  said  bridge 
on  the  east  bank  of  said  creek,  and  extending  thence  along  said 
road  for  several  miles,  to  wit,  five  miles,  in  the  direction  of 
said  town  of  Troy  ;  and  so  the  plaintiff  avers,  that  before  and 
at  the  time  of  the  injuries  to  him  hereinafter  set  forth,  the  said 
bridge  was  not,  and  no  part  thereof  was,  in  any  road  precinct 
in  said  county,  and  no  overseer  of  any  public  road  in  said 
county,  with  the  hands  apportioned  to  him  pursuant  to  the 
requirements  of  law,  was  required,  or  had  any  jurisdiction, 
power,  or  authority  to  work  on  said  bridge,  or  keep  the  same 
in  proper  repair,  by  reason  of  the  said  action  of  said  Court  of 
County  Commissioners.  And  plaintiff  further  avers,  that  after 
intentionally  omitting  to  embrace  or  place  the  said  bridge  in 
any  road  precinct  of  said  county  as  aforesaid,  the  said  defend- 
ant, by  and  through  the  said  Court  of  County  Commissioners, 
assumed  and  took  exclusive  authority,  jurisdiction,  and  con- 
trol over  the  said  bridge,  as  a  public  bridge  on  a  public  high- 
way in  said  county,  and  undertook  that  the  said  bridge  should 
be  kept  in  a  safe  condition  for  the  passage  of  travellers  and 
other  persons ;  and  said  defendant,  by  reason  of  the  premises 
aforesaid,  was  bound  to  keep  said  bridge  in  a  safe  condition  for 
the  passage  of  the  public.     And  said  plaintiff  further  avers, 

that  said  defendant,  to  wit,  on  the  day  of ,  pursuant 

to  its  said  obligation  to  keep  said  bridge  in  a  safe  condition, 
expressly  undertook  to  perform  its  said  duty  in  the  premises, 
and  made  contracts  for  the  rebuilding  in  part,  and  repairing 
and  recovering  of  said  bridge,  and  for  the  purchase  of  lumber 
and  materials  for  said  purpose,  and  paid  for  the  said  work  and 
lumber,  timber  and  materials,  and  failed  to  take  a  guaranty  by 
bond  from  the  person  or  persons  with  whom  said  defendant 
contracted  as  aforesaid,  that  said  bridge  would  continue  safe 
for  the  passage  of  travellers  or  other  persons  for  any  stipulated 
time.  And  said  plaintiff  further  avers,  that  said  defendant,  in 
attempting  to  discharge  said  duty  and  obligation  to  keep  said 
bridge  in  a  safe  condition  for  the  passage  of  the  public,  travel- 
lers, and  other  persons,  did,  through  its  agents,  servants,  and 
employees,  discharge  said  duty  in  a  manner  so  careless,  negli- 
gent, and  unskilful,  that  said  bridge  became  and  was  in  an 
unsafe  condition,  by  reason  of  its  being  rebuilt  and  repaired 
with  and  upon  rotten  and  unsound  timbers  ;  and  that  said  de- 
fendant did  permit  said  bridge  so  to  remain  in  a  rotten  and 
unsound  condition  for  a  long  space  of  time,  to  wit,  twelve 
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months,  which  rendered  said  bridge  at  all  times  unsafe  for  the 
passage  of  travellers  and  j)ersons  with  wagons  and  vehicles, 

until,  to  wit,  the day  of ,  when  plaintiff's  wagon  and 

team,  and  plaintiff's  cotton,  with  which  said  wagon  was  loaded, 
was  damaged,  injured,  and  destroyed  by  the  falling  in  of  said 
bridge  ;  which  said  property  of  plaintiff  was  of  the  value  of  a 
large  sum  of  money,  to  wit,  82,000,  and  was  passing  on  the 
said  bridge,  or  crossing  the  said  creek  thereon,  in  the  usual 
and  customary  manner  of  persons  carrying  their  produce  to 
market,  at  the  time  said  bridge  gave  way  as  aforesaid  ;  to  the 
damage,  injury,  and  destruction  of  plaintiff's  said  property  as 
aforesaid.  And  said  plaintiff  further  avers,  that  his  said  prop- 
erty was  injured,  damaged,  and  destroyed  as  aforesaid,  by 
reason  of  the  defendant's  want  of  care  in  keeping  said  bridge 
in  a  safe  condition,  after  said  defendant  undertook  to  do  so  as 
aforesaid ;  and  by  the  negligent,  careless,  and  unskilful  manner 
in  which  said  defendant  rebuilt  in  part,  and  repaired  and  re- 
covered said  bridge,  the  same  having  been  rebuilt,  repaired, 
and  recovered  with  and  on  old  and  rotten  timbers  by  said  de- 
fendant." The  count  further  averred  that  plaintiff's  claim 
for  damages  was  duly  presented  to  the  Court  of  County  Com- 
missioners, and  by  said  court  was  rejected. 

"  2.  Plaintiff  claims  of  defendant,  also,  the  further  sum  of 
two  thousand  dollars,  as  damages  for  injuries  and  losses  sus- 
tained by  him  in  consequence  of  the  carelessness  and  negli- 
gence of  the  defendant,  as  follows  :  The  Court  of  County  Com- 
missioners of  said  county,  in  establishing  the  road  precincts  in 

said  county,  on,  to  wit,  the  day  of ,  established  a 

precinct  on  the  public  road  or  highway  leading  from  Green- 
ville in  the  direction  of  Troy,  Alabama,  known  as  the  '  Lower 
Troy  Road,'  which  said  precinct  commenced  on  said  road  be- 
tween Greenville  and  Thorington's  Bridge  (alias  Thornton's 
Bridge),  over  a  stream  in  said  county  called  '  Pigeon  Creek,' 
and  extended  to  the  foot  of  said  bridge  on  the  west  bank  of 
said  creek ;  and  also  established  another  precinct  on  said  road, 
commencing  at  the  foot  of  said  bridge  on  the  east  bank  of  said 
creek,  and  extending  thence  in  an  eastern  direction  for  several 
miles  ;  and  plaintiff  avers,  that  by  the  action  of  said  Court  of 
County  Commissioners  as  aforesaid,  the  said  bridge  was  inten- 
tionally left  out,  and  not  placed  or  embraced  in  any  road  pre- 
cinct in  said  county,  and  that  no  overseer  of  any  road  precinct 
in  said  county  was  authorized  by  law,  or  had  jurisdiction, 
power,  or  authority  to  work  on  said  bridge  with  the  hands 
apportioned  to  him,  and  to  keep  the  same  in  proper  repair, 
and  in  a  safe  condition  for  the  passage  of  travellers  and  other 

persons,  from,  to  wit,  the  day  of  ,  to  the  time  of, 

and  after  the  injuries  to,  and  destruction  of,  the  plaintiff's 
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property  by  the  falling  in  of  said  bridge,  as  hereinafter  stated. 
And  plaintiff  further  avers  that  after  said  bridge  was  left  out 
of  any  road  precinct  by  said  court,  as  aforesaid,  and  there  was 
no  jurisdiction,  power,  or  authority  in  any  person  or  persons, 
save  said  defendant,  to  keep  said  bridge  in  proper  repair,  and 
in  a  safe  condition  for  the  passage  of  travellers  and  other  persons, 
the  said  defendant  negligently  and  carelessly  failed  and  refused 
to  keep  said  bridge  in  proper  repair,  and  in  a  safe  condition  for 
the  passage  of  travellers  and  others,  in  this  :  Defendant  per- 
mitted said  bridge  to  remain  with  old  and  rotten  timbers,  re- 
covered so  as  to  partially  conceal  them  from  the  public  gaze, 
for  the  passage  of  travellers  and  other  persons  thereon,  for  a 

long  space  of  time,  to  wit,  from  the  day  of  to  the 

day   of .     And  plaintiff   avers,    that   on  the  

day  of  ,  plaintiff's  property  was  damaged,  injured,  and 

destroyed  by  the  falling  in  of  said  bridge,  as  follows,"  &c. ; 
"  and  so  plaintiff  avers  that  he  has  been  damaged  by  the  neg- 
ligence of  defendant,  as  aforesaid,  to  the  amount  of  two  thou- 
sand dollars  ;  "  and  that  the  plaintiff's  claim  for  damages  was 
duly  presented  to  the  Court  of  County  Commissioners,  who 
refused  to  pay  or  allow  it. 

The  defendant  demurred  to  the  amended  complaint,  "  in 
short,  by  consent,"  assigning  the  following  grounds  of  de- 
murrer to  each  count :  "  1.  The  Court  of  County  Commission- 
ers has  no  authority  to  bind  the  county,  except  in  the  cases 
provided  for  in  the  statute  ;  and  plaintiff  does  not  show  such  a 
cause  of  action  as  is  contemplated  by  the  statute.  2.  The 
Court  of  County  Commissioners  have  no  power  to  take  upon 
themselves  the  duty  of  building  or  repairing  bridges ;  and  if 
they  do  so,  the  negligent  or  improper  manner  in  which  they 
perform  such  self-imposed  duty  confers  no  right  of  action 
against  the  county.  3.  The  matters  and  things  alleged  show 
no  liability  against  the  defendant.  4.  There  is  no  allegation 
that  the  bridge,  the  falling  in  of  which  caused  the  accident 
complained  of,  was  erected  by  contract  with  the  county  com- 
missioners." The  court  sustained  the  demurrer ;  and  the 
plaintiff  declining  to  further  amend,  there  was  judgment  for 
the  defendant.  The  judgment  on  the  demurrer  is  now  assigned 
as  error. 

Judge  &  Holtzclaw,  for  appellant.  —  None  of  the  former 
decisions  of  this  court  reaches  this  case.  The  gravamen  of  the 
complaint  is,  that  the  bridge  was  purposely  left  out  of  any 
road  precinct ;  that  the  county  assumed  the  exclusive  duty  of 
keeping  it  in  repair,  and,  for  this  purpose,  hired  labor,  bought 
lumber,  made  contracts,  and  had  work  done  on  the  bridge,  but 
took  no  guaranty  from  the  contractors,  by  bond  or  otherwise, 

VOL.  I.  8 
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ttat  the  bridge  should  continue  for  any  specified  period  in  a  safe 
condition.  While  it  was  not  the  duty  of  the  county  to  do  this, 
yet,  having  undertaken  to  do  it,  the  county  was  bound  to  do  it 
well,  and  was  responsible  in  damages  for  not  doing  it  well. 
The  law  has  been  settled,  since  the  case  of  Coggs  v.  Bernard 
(Ld.  Raymond,  909;  1  Smith's  L.  C.  283),  "  that  the  confi- 
dence induced  by  undertaking  any  service  for  another  is  a  suf- 
ficient legal  consideration  to  create  a  duty  in  the  performance 
of  it."  In  addition  to  this,  the  failure  to  take  a  guaranty  from 
the  contractors  rendered  the  county  liable.  Rev.  Code,  §  1396. 
If  the  county  is  not  liable  in  this  case,  then  it  presents  the 
anomaly  of  a  grievous  wrong  committed  for  which  there  is  no 
remedy. 

Herbert  &  Btjell,  contra.  —  The  complaint  was  obnoxious 
to  the  causes  of  demurrer  specifically  assigned,  which  bring  the 
case  within  the  principle  decided  in  Covington  County  v.  Kin- 
ney, 45  Ala.  176  ;  Barbour  County  v.  Horn,  at  June  Term,  1872. 

PETERS,  J.  —  This  is  an  action  of  trespass  on  the  case, 
instituted  by  the  appellant,  Anderson  Sims,  against  the  County 
of  Butler,  to  recover  damages  sustained  by  him  in  consequence 
of  injuries  to  his  property  occasioned  by  the  fall  of  an  insuffi- 
cient bridge  on  one  of  the  public  roads  in  said  county,  erected 
over  Pigeon  Creek.  There  were  two  counts  to  the  complaint, 
which  were  both  demurred  to,  and  the  demurrers  were  sus- 
tained ;  and  the  judgment  on  the  demurrer  is  now  assigned  as 
error. 

The  complaint  fails  to  allege  that  the  bridge  mentioned  therein 
was  one  erected  by  contract  with  the  county  commissioners,  or 
when  the  injury  complained  of  was  occasioned.  Rev.  Code, 
§§  1396,  1397.  The  people  of  the  county  are  the  members 
of  the  incorporation  called  the  county.  They  act  through  the 
agency  of  the  Court  of  County  Commissioners.  The  county 
commissioners  can  only  bind  the  county  by  their  acts  where 
they  are  authorized  by  statute  to  do  so.  It  is  not  a  duty  of 
this  corporation  to  keep  the  public  bridges  in  repair,  except  in 
cases  expressly  provided  by  law,  and  the  case  mentioned  in  ap- 
pellant's complaint  is  not  one  of  these.  Covington  County  v. 
Kinney,  45  Ala.  176  ;  Barbour  County  v.  Horn,  June  Term, 
1 87  2.  The  allegation  in  the  complaint,  that  "  after  intentionally 
omitting  to  embrace  or  place  the  bridge  in  controversy  in  any 
road  precinct  of  said  county,  as  aforesaid,  the  said  defendant 
(the  county),  by  and  through  the  said  Court  of  County  Com- 
missioners, assumed  and  took  exclusive  authority,  jurisdiction, 
and  control  over  the  said  bridge,  as  a  public  bridge  on  a  public 
highway  in  said  county,  as  aforesaid,  and  undertook  that  the 
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said  bridge  should  be  kept  in  a  safe  condition  for  the  passage 
of  travellers  and  other  persons,"  is  not  a  proposition  that  can 
be  supported  by  the  law.  The  Court  of  County  Commissioners 
could  not  impose  such  a  duty  on  the  people  of  the  county  in 
this  way.  This  was  not  a  bridge  erected  under  the  provisions 
of  the  Code,  and  the  county,  as  a  corporation,  was  not  bound 
to  keep  it  in  repair.     45  Ala.  176,  supra. 

It  is  true  that  the  Commissioners'  Court  is  invested  with  a 
general  superintendence  of  the  public  roads  within  their  respec- 
tive counties  ;  but  this  power  only  gives  the  authority  to  "•  es- 
tablish new,  and  change  and  discontinue  old  roads,  in  the  man- 
ner "  provided  in  the  Code.  Rev.  Code,  §  1310.  They  are  also 
authorized  to  lay  ofiE  the  roads  into  precincts,  and  to  appoint 
apportioners  and  overseers  on  the  public  roads.  Rev.  Code, 
§  1323.  But  their  failure  to  perform  these  duties,  the  gist  of 
this  complaint,  does  not  impose  on  the  county  any  liability  for 
injuries  occasioned  by  their  neglect.  In  the  case  of  Barbour 
County  V.  Brunson,  this  court  said  :  "  We  do  not  controvert  the 
argument  of  appellant's  counsel,  that  the  authority  which  the 
Court  of  County  Commissioners  exercise  over  the  subject  of 
roads  and  bridges  is  governmental  in  its  character,  and  that 
the  county  would  not,  upon  common  law  principles,  be  liable  for 
any  injury  which  might  result  from  the  failure  to  exercise  that 
authority  in  a  manner  the  most  conducive  to  the  safety  of  the 
public."  36  Ala.  362,  366.  This  principle,  which  is  obviously 
correct,  applied  to  this  case,  justifies  the  judgment  of  the  court 
below. 

The  judgment  of  the  court  below  is  therefore  afl&rmed. 


South  and  North  Alabama  Railroad  Company  v, 

Falkner. 

Garnishment  on  Judgment  ;  Supersedeas  of  Execution. 

1.  When  garnishee  is  not  entitled  to  be  discharged  on  answer.  —  If  the  answer  of  a 
garnishee  shows  that  the  defendant  has  performed  services  for  him,  under  a  con- 
tract which  is  still  subsisting,  but  does  not  show  the  time  when,  by  the  terms  of  the 
contract,  the  compensation  for  his  services  is  to  be  paid,  he  cannot  claim  to  be  dis- 
charged on  his  answer. 

2.  Affidavit  of  exemption.  —  An  affidavit,  or  claim  of  exemption,  made  in  June, 
1871,  against  a  judgment  rendered  in  January,  1869,  must  show  that  the  claimant 
is  the  head  of  a  family,  and  that  the  debt  on  which  the  judgment  is  founded  was 
contracted  after  the  adoption  of  the  present  Constitution. 

3.  Garnishment  of  railroad  company,  as  debtor  of  its  president  —  When  a  garnish- 
ment is  sued  out  against  a  railroad  company,  as  the  debtor  of  its  president,  and  its 
answer  states  that  he  has  performed  services  for  it  as  president,  but  that  his  salary 
has  not  been  fixed  by  the  board  of  directors,  judgment  may  be  rendered  against 
the  company,  on  its  answer,  for  the  amount  admitted  therein  to  have  been  paid  to 
his  immediate  predecessors  for  the  performance  of  the  same  services ;  although  the 
answer  further  stat&j,  that  the  president  has  in  his  hands  a  large  amount  of  money 


116  SUPREME   COURT 

[South  and  North  Alabama  Railroad  Company  v.  Falkner.] 

and  other  property  belonging  to  the  company,  for  which  he  has  never  accounted, 
but  as  to  which  lie  is  not  in  default. 

4.  Exemption  of  wages  or  salary.  —  The  salary  of  the  president  of  a  railroad  com- 
pany is  not  exempt  from  attachment  or  garnishment  under  the  Act  of  1868  (Ses- 
sion Acts  1868,  p.  249),  which  exempts  "  the  wages  of  laborers  and  employees;" 
but  one  half  of  it  may  be  claimed  as  exempt  under  former  laws  (Kev.  Code 
§  2883),  if  he  is  the  head  of  a  family,  and  has  not  more  than  five  hundred  dollars, 
worth  of  exempt  property. 

5.  Stay  of  execution  on  judgment  against  garnishee.  —  If,  after  the  rendition  of 
judgment  against  a  garnishee,  the  defendant  in  the  original  suitor  judgment  claims 
the  debt  as  exempt  from  final  process,  and  judgment  creditors  of  the  plaintiff  also 
sue  out  garnishments  to  reach  it,  there  ought  to  be  a  stay  of  execution  until  these 
matters  are  determined. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  John  Elliott. 

The  appellee  in  this  case,  having  obtained  a  judgment 
against  F.  M»  Gilmer  in  January,  1869,  sued  out  a  garnishment 
on  the  14th  January,  1870,  against  the  appellant,  as  the  debtor 
of  said  Gilmer.  At  the  June  Term,  1870,  the  garnishee  ap- 
peared, by  its  secretary  and  treasurer,  and  filed  an  answer  in 
writing,  "  which  the  plaintiff  declined  to  contest,  but  moved  to 
continue  the  cause  for  further  answer ;  but  the  garnishee,  by 
attorney,  objected  to  any  continuance  of  the  cause  and  asked 
to  be  discharged :  which  two  motions  were  heard  together,  by 
consent."  The  court  (Hon.  J.  Q.  S]vnTH  presiding)  refused 
to  discharge  the  garnishee,  and  continued  the  cause  until  the 
next  term,  to  which  the  garnishee  excepted. 

See  the  case  reported  in  44  Ala.  654. 

At  the  June  Term,  1871,  the  garnishee  again  asked  to  be 
discharged  on  the  answer  made  at  the  former  term ;  but  the 
court  overruled  this  motion,  and  required  the  garnishee  to  file 
an  additional  answer,  which  was  accordingly  done.  To  these 
rulings  of  the  court  exceptions  were  reserved  by  the  garnishee. 
The  contents  of  both  the  answers  filed  by  the  garnishee  are 
stated  in  the  opinion  of  the  court.  On  the  filing  of  the  second 
answer,  the  court  below  rendered  judgment  against  the  gar- 
nishee, for  $6,693.80.  An  execution  having  been  issued  on 
this  judgment,  the  garnishee  filed  a  petition  for  a  supersedeas, 
in  October,  1871,  alleging  that,  since  the  rendition  of  the  judg- 
ment aforesaid,  Gilmer  had  filed  an  affidavit  and  claim  of  ex- 
emption as  to  the  money  due  to  him  from  the  railroad  company,^ 
and  that  several  judgment  creditors  of  said  Falkner  had  also 
served  writs  of  garnishment  on  said  railroad  company,  seeking 
to  reach  and  condemn  in  its  hands  whatever  sum  might  be 
found  due  on  said  judgment  in  his  favor.  At  the  December 
Term,  1871  (Hon.  L.  R.  Smith  presiding),  on  motion  of  said 
Falkner,  the  court  dismissed  the  supersedeas  ;  to  which  action 
and  judgment  the  garnishee  excepted.  The  judgment  ren- 
dered on  the  answer,  and  all  the  rulings  of  the  court  to  which, 
as  above  stated,  exceptions  were  reserved  by  the  garnishee, 
are  now  assigned  as  error. 
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Elmoeb  &  GuNTER,  for  appellant. 

Watts  &  Troy,  contra. 

B.  F.  SAFFOLD,  J.  —  The  appellee,  having  a  judgment 
against  F.  M.  Gilmer,  sued  out  a  garnishment  against  the  appel- 
lant as  his  debtor.  The  company  answered  that  Gilmer  was 
its  president ;  that  his  salary  had  not  been  fixed  by  the  board 
of  directors,  but  that  of  his  two  immediate  predecessors  was 
$6,000  a  year ;  that  he  had  not  been  paid  anything ;  that  he 
had  a  large  amount  of  money  and  other  property  belonging 
to  the  company  in  his  hands ;  but  he  was  not  a  defaulter,  and 
there  was  no  complaint  of  his  mismanagement.  The  court 
overruled  a  motion  to  discharge  the  garnishee  on  this  answer, 
and  continued  the  cause  to  the  next  term,  requiring  a  further 
answer.  This  action  was  excepted  to.  The  second  answer, 
at  the  next  term,  was  similar  to  the  first :  Gilmer  was  still 
president ;  he  had  received  no  compensation  for  his  services, 
and  none  had  been  fixed  ;  he  had  in  his  hands  many  thousand 
dollars  belonging  to  the  company,  for  which  he  had  not  ac- 
counted, though  he  was  in  no  default ;  in  addition,  that  he 
claimed  whatever  was  due  him  as  exempt  from  execution,  gar- 
nishment, or  attachment,  by  affidavit  presented. 

Judgment  was  rendered  against  the  garnishee,  for  Gilmer's 
salary,  at  the  rate  of  $6,000  a  year.  An  execution  on  this 
judgment  being  in  the  hands  of  the  sheriff,  the  garnishee  ob- 
tained a  supersedeas  of  it,  on  an  application  alleging  that  writs 
of  garnishment,  issuing  from  the  Circuit  and  City  Courts  of 
Montgomery  County,  had  been  served  on  the  company,  to  sub- 
ject the  judgment  to  the  debts  of  Falkner,  and  that  Gilmer 
claimed  the  same  under  the  exemption  laws.  At  the  ensuing 
term  of  the  court,  the  supersedeas  was  dismissed  on  motion  of 
the  plaintiff  Falkner.  To  this  the  garnishee  excepted.  The 
judgment  on  the  answer,  and  that  on  the  supersedeas^  are  both 
appealed  from,  making  two  cases  under  one  appeal  bond. 

1.  Was  the  garnishee  entitled  to  a  discharge  on  its  first  an- 
swer ?  It  was  certainly  indebted  to  Gilmer  in  some  amount. 
He  had  performed  services  which  were  not  intended  to  be  gra- 
tuitous. It  was  a  part  of  his  duty  to  have  money  and  other  effects 
of  the  company  in  his  hands,  by  the  misapplication  of  which  he 
could  inflict  injury  on  it  far  exceeding  the  value  of  his  services. 
But  it  was  not  pretended  that  he  had  done  so.  No  lien  in 
favor  of  the  company  on  his  salary  was  shown.  A  claim  of 
damages  against  him  would  only  have  been  available  as  an  off- 
set. The  salary  is  not  shown  to  have  been  payable  oftener 
than  once  a  year,  and  the  year  had  not  expired  at  the  date  of 
the  answer.     There  was  no   error  in  refusing  the  discharge. 
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The  continuance  is  not  revisable.     Ex  parte  S.  ^  N.  R.  R. 
Co.  44  Ala.  654. 

2,  3.  The  second  answer  differed  from  the  first,  in  alleging  that 
Gilmer  claimed  whatever  amount  was  due  from  the  garnishee, 
as  exempt  from  garnishment  or  execution.  The  affidavit  to 
support  the  claim  is  set  out,  and  fails  entirely  to  specify  any 
facts  or  circumstances  which  would  entitle  Gilmer  to  any  ex- 
emption. If  Gilmer  was  not  the  head  of  a  family,  and  his 
debt  to  Falkner  was  contracted  before  the  adoption  of  the  pres- 
ent Constitution,  he  would  have  had  no  right  to  any  exemption 
at  all.  The  evidence  of  the  salary  allowed  to  the  two  imme- 
diate predecessors  of  Gilmer  in  the  presidency,  and  the  per- 
formance by  him  of  the  same  duties,  was  sufficient  to  justify 
the  finding  of  an  equal  amount  for  him.  There  was  no  error 
in  the  judgment. 

4.  The  execution  on  this  judgment  was  superseded  before 
the  appeal  from  it  was  taken.  Whether  the  supersedeas  is- 
sued irregularly  or  not,  we  need  not  inquire.  If  there  was  a 
case  for  a  stay  of  execution,  the  execution  ought  not  to  have 
been  let  loose  on  the  garnishee.  The  petition  for  supersedeas 
was  accompanied  by  an  affidavit  of  Gilmer,  claiming  exemp- 
tion under  R.  C.  §  2883,  and  the  "  Act  for  the  relief  of  labor- 
ers and  employees,"  approved  October  10, 1868  (Acts  1868, 
p.  249).  The  act  referred  to  provides,  "  that  hereafter  the 
wages  of  laborers  and  employees  shall  not  be  subject  to  gar- 
nishment or  attachment,  except  for  public  dues."  The  pres- 
ident of  a  railroad  company  cannot  be  said  to  be  a  laborer  or 
employee,  within  the  meaning  of  this  law.  The  term  "  wages  " 
indicates  inconsiderable  pay,  without  excluding  "  salary,"  — 
which  is  suggestive  of  larger  compensation  for  personal  ser- 
vices. But  its  application  to  laborers  and  employees  certainly 
conveys  the  idea  of  a  subordinate  occupation  which  is  not  very 
remunerative ;  one  of  not  much  independent  responsibility,  but 
rather  subject  to  immediate  supervision.  Section  2883  of  the 
Revised  Code  is  more  comprehensive :  "  Where  any  head  of 
a  family  in  this  State  has  not,  of  property  exempt  by  law  from 
execution  more  than  five  hundred  dollars  in  value,  the  salary 
or  wages  of  such  head  of  the  family^  to  an  amount  equal  to  one 
half  of  such  wages,  in  no  case  to  be  less  than  twenty-five  dol- 
lars per  month,  shall  not  be  subject  to  any  legal  process,"  &c. 
Under  this  law,  Gilmer,  as  disclosed  by  his  affidavit,  was  enti- 
tled to  one  half  of  the  compensation  due  to  him  from  the  gar- 
nishee. If  he  was  willing  to  indulge  the  garnishee  to  that 
extent,  the  plaintiff  had  no  right  to  enforce  its  collection. 

5.  The  payment  of  the  money  under  execution,  after  service 
of  the  garnishments,  would  have  been  no  defence  to  the  gar- 
nishee.    Skipper  v.  Foster^  29  Ala.  330.     Section  2951  of  the 
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Revised  Code  directs  a  stay  of  execution  when  the  attachment 
is  brought  in  another  court,  until  notice  is  given  of  a  final 
judgment  in  that  court.  Instead  of  dismissing  the  supersedeas^ 
and  refusing  relief,  the  court  ought  to  have  determined  the 
matters  of  the  exemption,  and  of  the  garnishments,  as  far  as 
practicable,  and  allowed  an  execution  for  whatever  balance  of 
the  amount  of  the  judgment  the  plaintiff  was  entitled  to. 

The  judgment  on  the  answer  of  the  garnishee  is  affirmed. 
The  judgment  dismissing  the  supersedeas  is  reversed,  and  that 
cause  is  remanded. 


Witcher  v.  Brewer  &  Michael. 

Trover  and  Case  for  Conversion  and  Loss  of  Horse. 

1.  Liability  of  partnership  for  torts  of  partner.  —  If  a  horse  is  borrowed  by  one 
partner,  to  lie  used  in  and  about  the  partnership  business,  and  is  lost  by  his  negli- 
gence or  other  wrongful  act,  the  owner  may  maintain  an  action  against  the  part- 
nership for  the  loss  or  conversion. 

2.  Agency  ;  how  far  question  of  fact.  —  Generally,  the  question  of  agency  vel  non 
is  a  matter  of  fact,  to  be  found  by  the  jury;  yet,  when  the  fact  of  agency  is 
proved,  the  court  may  decide  whether  the  agency  is  general  or  special,  and  may 
charge  the  jury  accordingly. 

3.  Same  ;  special  ac/ent.  —  A  special  agent  is  one  who  has  a  delegated  authority 
to  do  a  single  act,  and  any  person  dealing  with  him  is  bound  to  inquire  as  to  the 
extent  of  his  authority. 

Appeal  from  the  Circuit  Court  of  Lowndes. 

Tried  before  the  Hon.  Luther  R.  Smith. 

This  action  was  brought  by  W.  F.  Witcher,  against  R.  M. 
Michael  and  W.  Brewer,  as  partners  under  the  firm  name  of 
Brewer  &  Michael,  to  recover  damages  for  the  loss  of  conver- 
sion of  a  horse.  The  complaint  contained  two  counts :  the 
first  in  case,  for  the  loss  of  the  horse  by  the  defendants'  negli- 
gence ;  and  the  second  in  trover.  The  evidence  adduced  on  the 
trial  is  set  out  in  the  bill  of  exceptions  as  follows :  — 

"  The  plaintiff  proved  that  the  horse  described  in  the  com- 
plaint was  his  property.  Quincy  Martin  was  then  introduced 
as  a  witness  by  the  plaintiff,  and  testified  that  he  was  in  the 
employment  of  the  plaintiff,  as  his  servant,  to  attend  to  his 
stock ;  that  plaintiff  did  not  keep  horses  to  hire  out,  and  he 
had  no  authority  to  hire  or  lend  his  horses  to  any  one  ;  that  on 
Wednesday,  in  July,  1871,  the  defendant  Michael  came  to  him, 
and  stated  that  he  wanted  to  borrow  a  horse  for  two  days,  to 
go  into  the  country,  and  requested  him  to  see  Mr.  Witcher,  and 
to  tell  him  that  he  (Michael)  wanted  to  borrow  a  horse ;  that 
he  went  to  see  Mr.  Witcher,  as  requested,  and  told  him  that 
Mr.  Michael  wished  to  borrow  a  horse  for  a  day  or  two,  to  go 
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into  the  country  ;  that  Mr.  W.  replied,  '  It  was  all  right ; '  '  to 
let  him  have  the  horse  ; '  that  Mr.  Michael  came  the  next 
morning,  and  got  the  horse,  and  that  the  horse  was  never  re- 
turned. Mr.  Michael  was  then  examined,  and  testified  that  he 
requested  said  Quincy  Martin  to  see  Mr.  Witcher,  and  ask  him 
to  loan  him  (Michael)  a  horse  for  two  or  three  days ;  that  he 
did  not  tell  said  Martin  for  what  purpose  he  intended  to  use 
the  horse  ;  that  he  intended,  at  the  time,  to  go  to  Benton,  about 
twenty  miles  off,  and  come  back  on  Saturday  evening  there- 
after, so  as  to  be  back  for  church  on  Sunday  morning ;  that  he 
rode  the  horse  for  ten  or  twelve  miles,  when  he  discovered  a 
spot  of  blood  on  his  nose,  but  thought  it  was  produced  by  a 
brier-scratch  in  nibbling  the  blackberry  bushes  by  the  roadside  ; 
that  afterwards,  before  night,  he  discovered  that  the  horse  was 
sick,  and  stopped  at  the  house  of  Mr.  Lever,  after  riding  about 
sixteen  or  seventeen  miles  ;  that  he  had  the  horse  put  up  in 
the  stable,  and  requested  Mr.  Lever  to  attend  to  him,  and  to 
give  him  what  was  needed  ;  that  said  Lever,  who  was  a  horse- 
doctor,  and  well  acquainted  with  the  diseases  of  horses,  and 
skilled  in  their  treatment,  did  attend  to  him,  and  treated 
him  for  some  disease ;  that  the  horse  seemed  no  better  the  next 
morning ;  that  he  rode  him  about  four  miles,  and  stopped  all 
night  at  Mrs.  Robinson's  ;  that  he  did  all  he  could  for  the 
horse,  and  sought  all  the  assistance  within  his  reach,  but  did 
not  see  the  horse,  on  either  night,  after  he  was  put  in  the 
stable ;  that  he  then  started  home,  and  walked,  and  led  the 
horse,  until  he  gave  out,  after  travelling  about  six  miles,  and 
died.  The  witness  testified,  also,  that  when  he  borrowed  the 
horse  he  intended  to  ride  to  Benton,  on  business  of  himself 
and  Mr.  Brewer,  who  were  partners ;  that  Mr.  Witcher  had 
previously  told  him  he  could  have  a  horse  to  ride  in  the  coun- 
try when  he  wanted.  Mr.  Lever  testified  that  he  attended  to 
the  horse  while  at  his  house,  and  gave  all  the  attention  that 
could  be  given.  The  plaintiff  testified  that  Quincy  came  to 
him  on  Wednesday,  in  July,  1871,  and  told  him  that  Mr. 
Michael  wanted  to  borrow  a  horse  for  two  days,  to  ride  in 
the  country;  that  he  replied,  '  It  is  all  right,  let  him  have  the 
horse ; '  that  if  he  had  known  Mr.  Michael  intended  to  ride 
the  horse  to  Benton,  he  would  not  have  lent  him,  when  the 
weather  was  so  bad  as  it  then  was. 

"  This  was  all  the  evidence ;  and  the  court  thereupon 
charged  the  jury,  that  if  they  found,  from  the  evidence,  that 
the  witness  Martin  did  not  correctly  inform  Mr.  Witcher  as  to 
what  Mr.  Michael  told  him  was  the  purpose  for  which  he  wished 
to  borrow  the  horse,  then  said  Martin,  being  the  special  agent 
of  Michael  for  that  single  ti'ansaction,  the  plaintiff  was  bound 
to  inquire  as  to  his  authority  as  such  agent,  and  whether  he  had 
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correctly  stated  the  purpose  for  which  Michael  wished  to  bor- 
row the  horse  ;  and  that,  although  plaintiff  would  not  have  lent 
the  horse  if  he  had  known  he  was  to  be  ridden  to  Benton  and 
back,  the  defendants  were  not  responsible  for  the  variation  be- 
tween what  Michael  told  Martin  to  tell  plaintiff  and  what  he 
did  tell  him.  The  plaintiff  excepted  to  this  charge,  and  re- 
quested the  court,  in  writing,  to  instruct  the  jury,  that  if  the 
defendants'  agent,  for  the  purpose  of  borrowing  the  horse, 
represented  to  plaintiff  (?)  wanted  the  horse  for  two  days,  to 
ride  into  the  country,  the  defendants  are  bound  by  what  their 
agent  said  to  Witcher  was  the  purpose  of  borrowing  the  horse. 
The  court  refused  to  give  this  charge,  and  the  plaintiff  excepted 
to  its  refusal." 

The  charge  given  by  the  court,  and  the  refusal  of  the  charge 
asked,  are  now  assigned  as  error. 

John  Enochs  and  Fitzpatrick,  Williamson  &  Gold- 
THWAITE,  for  appellant. 

Watts  &  Troy,  contra. 

PECK,  C.  J.  —  It  is  insisted  by  appellee's  counsel,  that  the 
evidence  shows  that  the  horse,  for  the  loss  or  conversion  of 
which  this  suit  was  brought,  was  borrowed  by  the  defendant 
Michael  on  his  own  account  as  an  individual,  and  that  none  of 
the  evidence  connected  the  defendant  Brewer  with  the  trans- 
action ;  and  as  the  complaint  charges  the  defendants  with  a 
joint  liability  as  partners^  there  could  be  no  recovery,  on  the 
evidence,  on  said  complaint ;  and  therefore,  if  the  court  erred 
against  the  plaintiff  in  the  charge  given,  or  in  refusing  to  give 
the  charge  asked,  it  was  for  this  reason  efror  without  injury. 
An  examination  of  the  bill  of  exceptions  shows  that  the 
counsel  is  mistaken  as  to  the  evidence  on  this  subject.  The 
defendant  Michael  was  examined  as  a  witness  on  the  trial,  and 
stated,  "  that  when  he  borrowed  the  horse  he  intended  to  ride 
to  Benton,  on  the  business  of  himself  and  Mr.  Brewer,  who 
were  partners."  This  was  sufficient  to  charge  the  defendants, 
as  partners,  for  the  loss  of  the  horse,  if  he  died  for  the  want  of 
proper  care  on  the  part  of  the  defendant  Michael,  by  whom  he 
was  borrowed  and  used.  For  torts  arising  either  from  the  acts 
or  negligence  of  one  partner,  in  the  course  of  the  partnership 
business,  all  the  members  of  the  firm  are  liable  as  partners. 
Story  on  Part.  §  166,  p.  257.  From  what  is  here  said,  I  do  not 
wish  it  to  be  understood  that  it  is  held  no  recovery  could  have 
been  had,  in  this  case,  against  the  defendant  Michael,  if  it  had 
appeared  that  the  horse  was  borrowed  by  him  on  his  own  ac- 
count, and  used  by  him  in  his  own  private  business,  and  not  in 
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the  business  of  both  defendants  as  partners.  Generally,  torts 
are  regarded  as  several ;  and  in  an  action  against  two  jointly 
as  tortfeasors,  if  the  evidence  shows  one  only  to  be  guilty,  the 
one  proved  to  be  guilty  may  be  convicted,  and  the  other 
acquitted.  The  action  will  not  be  defeated  altogether  by  the 
failure  to  prove  both  defendants  jointly  guilty.  1.  Ch.  PL 
86,  87. 

This  objection  being  disposed  of,  I  proceed  to  the  consider- 
ation of  the  errors  assigned.  I  have  carefully  examined  the 
charge  given  by  the  court,  in  connection  with  the  evidence  as  it 
is  stated  in  the  bill  of  exceptions,  and  I  am  unable  to  see  in  it 
any  error  of  which  the  appellant  can  complain,  —  any  error  by 
which  he  is  prejudiced.  It  is  insisted  that  the  charge  is  erro- 
neous, because  it  invaded  the  province  of  the  jury  by  assuming 
that  the  witness  Quincy  Martin  was  the  special  agent  of  the 
defendant  Michael,  to  borrow  the  plaintiff's  horse.  The  said 
Martin  was  the  plaintiff's  witness,  and  was  examined  by  him, 
without  any  cross-examination  on  the  part  of  the  defendants. 
He  stated,  in  substance,  that  he  was  employed  by  plaintiff  to 
attend  to  his  stock  ;  that  he  had  no  authority,  as  such  employee, 
to  lend  plaintiff's  horses  ;  that  in  July,  1871,  defendant  Michael 
came  to  him,  and  stated  that  he  wanted  to  borrow  a  horse  for 
two  or  three  days,  to  go  into  the  country,  and  requested  witness 
to  see  plaintiff,  and  tell  him  that  he  (Michael)  wanted  to  bor- 
row a  horse  ;  that  he  went  as  requested,  and  told  plaintiff  that 
said  Michael  wished  to  borrow  a  horse  for  two  or  three  days,  to 
go  into  the  country  ;  that  plaintiff  replied  "  It  was  all  right," 
"  to  let  him  have  the  horse  ; "  that  Michael  came  the  next  morn- 
ing and  got  the  horse,  and  that  the  horse  was  never  returned. 
Although,  generally,  the  question  of  agency  is  a  matter  of 
fact,  to  be  found  by  the  jury,  yet,  when  the  fact  of  agency  is 
proved,  the  court  may  decide  whether  the  agency  is  general  or 
special,  and  charge  the  jury  accordingly.  A  special  agent  is 
one  who  has  a  delegated  authority  to  do  a  single  act ;  a  general 
agent  is  one  who  is  delegated  to  do  all  acts  connected  with  a 
particular  trade,  business,  or  employment.  Story  on  Agency, 
§  17,  p.  19.  The  witness  Martin,  on  the  evidence  in  this  case, 
was  clearly  the  special,  and  not  the  general  agent  of  the 
defendant  Michael.  He  was  simply  authorized  to  borrow  a 
horse  for  him,  of  the  plaintiff,  for  two  or  three  days,  to  ride 
into  the  country,  or  to  borrow  a  horse  for  two  or  three  days, 
without  stating  for  what  purpose  he  was  to  be  used.  In  either 
case,  the  court  committed  no  error  in  charging  the  jury  that 
said  witness  Martin  was  a  special  agent,  and  that  it  was  the 
duty  of  the  plaintiff  to  inquire  as  to  the  extent  of  his  authority. 

The  horse  was  in  fact  loaned  to  defendant  Michael,  for  two 
or  three  days,  to  ride  into  the  country.     If  the  plaintiff  had 
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sought  to  charge  the  defendants  for  the  loss  or  conversion  of 
the  horse,  because  riding  him  to  Benton,  some  twenty  miles  off, 
was  not  within  the  scope  or  purpose  for  which  the  horse  was 
loaned,  an  appropriate  charge  should  have  been  asked  to  that 
effect.     This  was  not  done. 

As  to  the  charge  asked,  we  are  unable  to  see  what  pertinency- 
it  has  to  the  case,  as  it  is  presented  in  the  record.  There  "was 
no  error  in  refusing  to  give  it,  for  that  reason. 

The  judgment  is  affirmed,  at  the  appellant's  cost. 


Bevans  v,  Henry. 

Bill  in  Equity  to  subject  Lands  to  Satisfaction  of  Judgment. 

1.  Confederate  judgments.  —  Judgments  rendered  by  the  courts  of  this  State 
during  the  late  war  stand  on  no  higher  ground  than  foreign  judgments;  they  may 
be  enforced  by  action  of  debt  at  law,  but  not  by  bill  in  chancery. 

2.  When  judgment  creditor  may  come  into  equity.  —  A  judgment  creditor  cannot 
invoke  the  aid  of  a  Court  of  Chancery,  to  subject  equitable  assets  to  the  satis- 
faction of  his  judgment,  without  first  exhausting  his  legal  remedies  by  a  return  of 
"  no  property  found  "  on  an  execution. 

3.  Same;  mistake  in  deed. — A  judgment  creditor  cannot  maintain  a  bill  in 
equity,  to  subject  to  the  satisfaction  of  his  judgment  lands  to  which  his  debtor  has 
either  a  legal  title  or  a  complete  equity,  which  is  subject  to  levy  and  sale  under 
execution ;  and  a  mistake  in  the  description  of  the  land,  contained  in  the  defend- 
ant's deed,  does  not  constitute  such  a  cloud  on  the  title  as  justifies  a  resort  to 
equity. 

Appeal  from  the  Chancery  Court  of  Cherokee. 
Heard  before  the  Hon.  B.  B.  McCeaw. 

W.  P.  Maetijt,  W.  L.  Cain  &  James  Aiken,  for  appel- 
lant. 

Foster  &  Forney,  contra. 

PETERS,  J.  —  This  is  a  proceeding  in  a  Court  of  Chancery, 
to  invoke  the  aid  of  that  court  in  the  collection  of  certain  judg- 
ments at  law  mentioned  in  the  bill.  The  first  of  these  was 
rendered  in  October,  1861,  in  a  Circuit  Court  of  Cherokee 
County,  under  the  insurrectionary  government  existing  in  this 
State  during  the  late  Rebellion.  The  second  was  rendered  in 
the  same  case,  between  the  same  parties,  on  the  1st  day  of 
May,  1866,  after  the  failure  of  the  Rebellion,  in  the  Circuit 
Court  of  said  County  of  Cherokee.  It  seems  that  the  purpose 
of  the  bill,  which  was  filed  in  1867,  was  to  reach  certain  lands 
belonging  to  the  defendant  Bevans,  to  which  he  was  supposed 
to  have  only  an  equitable  title.  There  was  a  decree  for  com- 
plainant below,  and  the  defendant  appeals  to  this  court ;  and 
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he  relies  upon  the  overruhng  of  his  demurrer,  and  the  decree 
of  the  court  below,  as  errors. 

1.  The  judgment  of  October,  1861,  is  that  of  a  court  of  the 
insurrectionary  government  existing  in  this  State  during  the 
late  Rebellion.  Such  judgments  stand  upon  no  higher  grounds 
than  foreign  judgments,  and  constitute  mere  causes  of  action. 
Martin  v.  Hewitt^  44  Ala.  418.  To  enforce  the  collection  of 
such  a  judgment,  there  is  a  plain  and  adequate  remedy  at  law ; 
that  is,  a  suit  by  action  of  debt  founded  on  such  judgment.  1 
Chitt.  PI.  p.  Ill,  and  notes.  In  such  case,  there  is  no  jurisdic- 
tion in  equity.  Rev.  Code,  §  698 ;  Standifer  v.  Mc  WTiorter, 
1  Stew.  532 ;  Qarraway  v.  Wallace^  3  Ala.  542 :  Shep.  Dig.  p. 
287,  §  5,  and  cases  cited.  The  judgment  of  the  insurrectionary 
court  cannot  furnish  the  basis  for  a  suit  in  chancery.  It  gives 
no  jurisdiction  to  that  court. 

2.  The  judgment  of  May,  1866,  though  it  stands  upon  a 
different  footing,  cannot  invoke  the  aid  of  a  Court  of  Chancery 
for  its  collection,  unless  it  is  alleged  in  the  bill,  and  proven  if 
not  admitted,  that  the  complainant  has  exhausted  his  legal 
remedy ;  that  is,  that  he  had  caused  an  execution  to  be  issued, 
which  has  been  returned  "  no  property  found."  Roper  v. 
McQook  ^  Robertson,  7  Ala.  318,  324.  This  rule  has  been 
long  established,  and  we  feel  no  disposition  to  depart  from  it 
in  this  case.  The  demurrer  for  want  of  equity  should  have 
been  sustained  in  the  court  below,  and  it  must  be  sustained 
here. 

3.  But  going  beyond  this  cause  of  demurrer  to  the  bill,  the 
eighth  section  alleges  that  said  Bevans's  title  to  the  lands  in 
controversy  is  a  perfect  equity,  and  shows  that  Bevans  had  a 
legal  title  by  deed  from  Morgan  C.  Turrentine,  from  whom  he 
bought  it.  In  either  of  these  events,  the  land  was  subject  to 
levy  and  sale  under  execution,  and  there  was  no  necessity  for 
a  resort  to  chancery.  Rev.  Code,  §  2871,  cl.  1.  The  pre- 
tence that  there  was  a  cloud  upon  the  title,  created  by  the  mis- 
take in  the  description  of  the  lands  in  the  deed  to  Bevans,  is 
not  sufficient  to  justify  a  resort  to  chancery.  The  mistake  did 
not  avoid  the  deed,  nor  defeat  the  legal  title  in  Bevans.  Bev- 
ans himself,  or  any  one  claiming  under  his  title,  could  force 
Turrentine  to  correct  the  description,  if  he  refused  on  the 
proper  request  to  do  so.  1  Story's  Eq.  §§  162,  165  ;  Evans  v. 
Bowling,  5  Ala.  550 ;  O^Neil,  Michaux  ^  Thomas  v.  Teague, 
8  Ala.  345. 

The  decree  of  the  court  below  cannot  be  sustained.  It  is 
therefore  reversed,  and  the  bill  is  dismissed  out  of  this  court, 
at  the  costs  of  the  appellee,  said  John  B.  Henry,  and  his 
security  in  this  court  and  in  the  court  below. 
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Note  by  Reportek.  —  The  appellee's  counsel  having  ap- 
plied for  a  rehearing,  the  following  opinion  was  delivered  on  a 
subsequent  day  of  the  term :  — 

PETERS,  J,  —  I  have  reexamined  the  facts  in  the  record 
on  which  the  opinion  is  based,  and  I  feel  that  they  have  not 
been  misapprehended  by  the  court.  If  these  are  admitted, 
there  can  be  no  authority  for  a  rehearing.  The  rehearing  is, 
therefore,  denied  with  costs. 


Sheppard  v,  Rhea. 

Reed  Action  in  Nature  of  I^'ectment. 

Sale  of  land  under  fi.  fa.  on  first  day  of  return  term.  —  A  sale  of  land  under  execu- 
tion by  the  sheriff,  on  the  first  day  of  the  term  to  which  the  writ  is  returnable,  is 
void,  the  return  day  being  then  past. 

Appeal  from  the  Circuit  Court  of  Etowah. 

Tried  before  the  Hon.  Wm.  L.  Whitlock. 

This  action  was  brought  by  R.  B.  Rhea,  against  A.  W. 
Sheppard  and  others,  to  recover  the  possession  of  a  certain 
tract  of  land,  which  was  particularly  described  in  the  com- 
plaint, together  with  damages  for  its  detention.  To  make  out 
his  title  to  the  land,  as  the  bill  of  exceptions  shows,  the  plain- 
tiff offered  in  evidence  a  judgment  in  his  own  favor  against 
said  A.  W.  Sheppard,  an  execution  thereon,  which  was  levied 
on  the  land  in  controversy  as  the  property  of  said  Sheppard, 
and  the  sheriff's  deed  to  said  plaintiff  as  the  purchaser  at  the 
sale  under  the  execution.  The  said  sale  was  made  by  the 
sheriff  on  the  first  day  of  the  term  to  which  said  execution 
was  returnable  ;  and  the  defendants  asked  the  court  to  charge 
the  jury  that  the  sale  and  deed  were  void  for  that  reason. 
The  refusal  of  this  charge,  to  which  the  defendants  reserved 
an  exception,  is  now  assigned  as  error. 

Ellis  &  Caldwell,  for  appellants,  cited  Smith  v.  Mundy^ 
18  Ala.  182 ;  Morgan  v.  Ramsey.,  15  Ala.  190  ;  Barton  v. 
Lockhart^  2  Stew.  &  P.  109 ;  Farmers'  Bank  v.  Reid^  3  Ala. 
385  ;  Brown  ^  Milton  v.  Baker,  9  Porter,  503. 

Foster  &  Forney,  contra.  —  The  law  now  in  force,  in  re- 
lation to  the  return  of  executions,  is  materially  different  from 
the  old  law,  under  which  the  decisions  cited  for  appellants  were 
made.  Rev.  Code,  §§  2852-4 ;  Clay's  Digest,  336,  §  131. 
The  sheriff  is  now  required,  "  if  practicable,  to  make  return 
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df  his  acts  and  doings  "  to  the  clerk  ;  not  to  return  the  execu- 
tion itself  into  the  clerk's  office.  There  is  nothing  in  the  Code 
which  requires  that  the  writ  shall  be  returned  three  days  be- 
fore the  term  to  which  on  its  face  it  is  returnable.  Moreover, 
the  former  law  was  peremptory,  while  the  present  is  only  di- 
rectory. The  failure  of  the  sheriff  to  comply  with  these  di- 
rections cannot  avoid  the  sale.  Ware  v.  Bradford,  2  Ala. 
682 ;  Weir  v.  Clayton,  19  Ala.  132  ;  Pollards.  Cocke,  19  Ala. 
188  ;  Huhbert  v.  McCollum,  6  Ala.  221.  If  there  is  no  date 
to  the  return  of  an  execution,  the  presumption  is  that  it  was 
returned  in  due  time.     3  J.  J.  Mar.  224  ;  3  Gill  &  J.  359. 

B.  F.  SAFFOLD,  J.  —  The  only  material  point  argued  by 
the  counsel  of  the  parties  is,  whether  a  sale  of  land  made  by 
the  sheriff,  under  execution,  on  the  first  day  of  the  term  to 
which  the  writ  is  returnable,  is  void  ?  We  think  it  is.  The 
execution  is  inoperative,  after  the  time  in  which  it  should  be 
returned.  That  time  is  certainly  terminated  by  the  com- 
mencement of  the  return  term.  It  cannot  include  the  first 
day  of  that  term,  because  there  must  be  a  completion  of  the 
time  ;  and  no  reason  can  be  given  for  its  extension  to  the  first 
day,  which  would  not  equally  apply  to  the  second,  or  any 
other  day  of  the  term. 

If  there  could  be  any  doubt  on  this  point,  our  construction 
of  Rev.  Code,  §  2852,  is,  that  the  return  day  of  an  execution 
is  three  days  before  the  first  day  of  the  return  term.  The  sec- 
tion commands  the  officer  to  execute  the  writ  with  diligence, 
"  and,  if  practicable,  perform  the  mandate  thereof,  and  make 
return  of  his  acts  to  the  clerk,  three  days  before  the  first  day 
of  the  return  term  of  the  writ."  Section  2854  R.  C.  requires,  if 
the  writ  be  not  executed,  or  only  executed  in  part,  the  reason 
why  it  is  not  executed,  or  only  executed  in  part,  to  be  stated 
in  the  return.  By  the  first  section  cited,  the  mandate  of  the 
writ  must  be  performed,  and  a  return  to  that  effect  made, 
within  a  specified  time,  if  practicable.  Of  course,  the  officer  is 
liable  if  he  fail  in  this,  when  it  is  practicable.  So  far  from 
affecting  the  return  day,  as  fixed  by  the  law  of  Clay's  Digest, 
this  section  adds  stringency  to  the  obligation  of  the  officer  to 
do  his  duty,  while  it  declares  his  exoneration  if  he  cannot  per- 
form it.  Our  authorities  all  declare  the  invalidity  of  a  sale  of 
land  under  an  execution  which  is  inoperative  at  the  time. 
Smith  V.  Mundy,  18  Ala.  182  ;  Morgan  v.  Ramsey,  15  Ala. 
190  ;  Barton  v.  Lockhart,  2  Stew.  &  Port.  109. 

The  judgment  is  reversed,  and  the  cause  remanded. 
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Fuller  V,  Boggs. 

Rehearing  after  Final  Judgment  at  Law. 


Order  granting  rehearing ;  how  revisable.  —  An  order  granting  a  rehearing  after 
final  judgment  at  law  (Rev.  Code,  §  2814)  is  interlocutory  merely,  and  not  revis-         ;|g    ^ 
able  by  appeal  until  after  final  judgment  is  again   rendered  in  the  cause ;  if  the 
order  "is  improperly  granted,  the  remedy,  before  final  judgment,  is  by  mandamus. 

Appeal  from  the  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  M.  J.  Saffold. 

J.  B.  Phillips,  for  appellant. 

J.  L.  Evans,  contra. 

PECK,  C.  J.  —  The  appeal  in  this  case  is  from  an  order  of 
the  Circuit  Court  of  Dallas  County,  granting  a  rehearing, 
under  §  2814  (R.  C),  which  provides  that  where  a  party  has 
been  prevented  from  making  his  defence  by  surprise,  accident, 
mistake,  or  fraud,  without  fault  on  his  part,  he  may  apply  for 
a  rehearing  at  any  time  within  four  months  from  the  rendi- 
tion of  the  judgment.  Such  an  application  is  made  by  petition 
to  a  judge  of  the  Circuit  Court,  in  writing,  stating  the  matter 
complained  of,  with  a  prayer  for  relief.  The  facts  stated  must 
be  sworn  to,  unless  they  appear  on  the  transcript  of  the  record 
to  be  submitted  with  the  petition.  The  adverse  party  must 
have  ten  days'  notice  of  the  judge  before  whom,  and  of  the  time 
and  place  where  the  application  is  to  be  made,  and  also  a  copy 
of  the  petition,  to  be  served  on  him  ten  days  before  the  appli- 
cation is  made,  and  may  controvert  the  petition  by  affidavits  in 
writing  ;  the  judge  to  whom  the  application  is  made  must,  if  he 
is  satisfied  that  the  applicant  is  entitled  to  the  relief  sought, 
make  the  necessary  order  for  a  supersedeas^  or  in  restraint  of 
the  issue  or  collection  of  the  execution  ;  and  the  judge  shall  have 
power  to  impose  such  terms  as  he  may  think  proper  for  grant- 
ing an  order  for  the  supersedeas.     Rev.  Code,  §§  2815,  2816. 

The  case  in  which  this  rehearing  was  granted  originated  in 
a  Justice's  Court.  The  appellants  sued  the  appellee  in  that 
court,  to  recover  a  sum  under  one  hundred  dollars,  and  recov- 
ered a  judgment  for  ninety-two  dollars  and  thirty-two  cents, 
besides  costs.  The  defendant  appealed  to  the  Circuit  Court, 
where  a  trial  was  had  before  a  jury,  and  the  plaintiffs  recov- 
ered a  judgment  for  eighty-one  dollars  and  sixty  cents.  With- 
in four  months  the  defendant  applied  to  a  circuit  judge,  in 
vacation,  by  petition,  for  a  supersedeas  and  a  rehearing.  A 
supersedeas  was  ordered  to  be  issued,  and  at  the  next  term  of 
the  Circuit  Court,  the  petitioner  moved  the  court  for  a  rehear- 


128  SUPREME  COURT 

[Firestone  v.  Firestone.] 

ing ;  thereupon,  the  plaintiffs  demurred  to  the  petition,  and, 
among  causes  of  demurrer,  assigned  that  the  facts  set  out  in 
the  petition  did  not  show  that  the  surprise  complained  of  by 
the  defendant  was  without  fault  on  his  part.  The  demurrer 
was  overruled,  and  a  rehearing  ordered.  From  said  order 
granting  a  rehearing,  the  plaintiffs  appeal  to  this  court. 

The  appeal  must  be  dismissed.  An  order  granting  a  rehear- 
ing, under  said  section  2814,  is  not  a  final  order  or  judgment, 
from  which  an  appeal  will  lie  to  this  court.  Broyles  v.  Mad- 
dox,  43  Ala.  357  ;  Sanders  et  al.  v.  Cabiness,  lb.  173.  The 
principle  decided  in  these  cases,  although  arising  under  a  dif- 
ferent statute,  is  analogous  to  the  principle  involved  in  tlie 
present  case,  to  wit,  that  an  order  granting  a  rehearing,  or  a 
new  trial,  after  final  judgment,  and  after  the  adjournment  of 
the  court,  by  virtue  of  a  special  statute  for  that  purpose,  is  in- 
terlocutory in  its  character,  and  that  no  appeal  will  lie,  in  such 
a  case,  to  this  court.  The  remedy,  where  such  an  order  is  im- 
properly granted,  before  final  judgment,  is  an  application  to 
this  court  for  a  mandamus^  to  compel  the  court,  by  whom  the 
order  was  made,  to  set  it  aside ;  and  after  final  judgment,  by 
appeal,  assigning  the  improper  granting  of  such  order  for  error, 
and  if  improperly  granted,  the  judgment  for  such  error  will 
be  reversed. 

We  decline  to  decide  whether  the  facts  stated  in  the  peti- 
tion, if  true,  were  sufficient  to  entitle  the  defendant  to  a  re- 
hearing. It  is  improper  to  decide  this  question,  as  the  case 
is  now  presented.  However,  we  refer  to  the  cases  named  in 
the  note  to  said  section  2814,  as  bearing  on  this  question. 

Let  the  appeal  be  dismissed,  at  the  appellant's  costs. 


Firestone  v.  Firestone. 

Sill  in  Equity  to  enforce  Parol  Trust. 

Parol  contract  for  purchase  of  land  enforced  against  agent  in  favor  of  principal.  — 
When  an  agent  receives  from  his  principal  money  to  be  invested  in  lands  for  him, 
and  uses  the  money  so  furnished  (with  his  own  money)  in  making  the  purchase, 
but  takes  the  title  in  his  own  name,  and  repudiates  the  trust,  a  Court  of  Equity 
will  enforce  the  trust  against  him,  and  will  not  allow  him  to  set  up  the  Statute  of 
Frauds  in  his  defence,  on  the  ground  that  his  agency  was  without  written  authority. 

Appeal  from  the  Chancery  Court  of  Cherokee. 
Heard  before  the  Hon.  B.  B.  McCraw. 

J.  Falknek,  for  appellant. 

FosTEE,  &  Forney,  contra. 

PETERS,  J.— The  bill  alleges    that  James  C.  Firestone, 
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the  complainant  in  the  court  below,  who  was  in  treaty  with 
one  Kyle  to  purchase  a  parcel  of  lands  from  hira  (said  Kyle), 
"  procured  the  services  of  Matthias  Firestone,"  the  defendant 
in  the  court  below,  "  to  go  to  Gadsden,  Alabama,  and  close  the 
purchase,  and  take  a  deed  from  Mr.  R.  B.  Kyle  to  orator  for 
said  lands."  The  agent  thus  procured  accepted  the  trust,  re- 
ceived the  instructions  of  his  principal,  and  ninety  dollars  in 
money,  and  a  letter  to  Kyle  from  the  attorney  of  his  principal, 
which  was  read  to  him,  and  went  upon  his  mission  to  complete 
the  purchase  of  the  lands,  which  are  particularly  described  in 
the  bill.  The  price  fixed  on  the  lands  by  Kyle  was  -$350  ;  and 
the  agent,  who  seems  to  have  been  the  brother  of  the  principal, 
was  to  supply  the  balance  of  the  purchase  money,  above  the 
ninety  dollars  aforesaid.  When  the  agent  reached  Kyle,  he 
purchased  the  lands,  and  took  the  deed  in  his  own  name,  and 
claimed  the  lands  as  his  own,  and  wholly  repudiated  any 
agency  for  his  brother  in  the  transaction.  The  principal  then 
tendered  him  the  amount  of  money  he  had  paid  for  the  lands, 
and  requested  him  to  convey  the  lands  to  him.  This  the  agent 
refused,  and  set  up  title  in  himself.  The  answer  denies  the 
allegations  of  the  bill,  and  demurs  for  want  of  equity.  The 
demurrer  was  overruled ;  and  the  learned  chancellor,  being 
satisfied  that  the  evidence  fully  sustained  the  averments  of  the 
bill,  decreed  for  the  complainant,  and  by  his  judgment  ordered 
and  adjudged,  "that  all  the  right,  title,  and  interest  of  the  de-r 
fendant  in  and  to  the  land  set  forth  and  described  in  tlie  com- 
plainant's bill  be  divested  out  of  him,  and  invested  in  the  com- 
plainant," and  taxed  the  defendant  with  the  costs.  From  this 
decree  the  defendant  in  the  court  below  brings  the  case  to  this 
court  by  appeal ;  and  here  he  assigns  the  judgment  of  the  court 
below  for  error. 

The  bill  is  not  destitute  of  equity.  The  principal  furnished 
the  agent  with  the  funds  to  pay  for  the  lands,  in  part  or  whole. 
This  takes  the  case  out  of  the  Statute  of  Frauds.  Agency  is 
a  matter  of  trust,  and  in  such  matters  chancery  has  original 
and  plenary  jurisdiction.  1  Story's  Equity,  §  463.  When 
the  agent  has  once  accepted  the  trust,  he  will  not  be  permitted 
to  turn  the  advantage  he  may  thus  gain  to  his  own  profit,  with- 
out the  assent  of  the  principal.  He  is  bound  to  act  in  good 
faith,  and  for  the  advantage  of  his  principal  throughout.  Less 
than  this  would  open  the  door  to  fraud  and  wrong.  1  Story's 
Eq.  §§  315,  316.  No  court  will  aid  a  party  in  the  perpetration 
of  a  fraud,  the  disregard  of  good  conscience,  or  a  violation  of 
the  laws  of  the  land.  The  testimony  in  the  court  below  amply 
sustains  the  decree  ;  and  the  defendant,  by  his  attempted  fraud, 
has  forfeited  the  relief  he  prays  in  his  cross-bill. 

The  decree  of  the  court  below  is  therefore  affirmed,  with  costs. 

VOL.  I.  9 
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White  V.  Williams. 

Action  against  Tax  Assessor  for  Printing. 

Liability  of  county  tax  assessor  for  printing.  —  The  printing  necessary  for  the 
office  of  the  ,county  tax  assessor  is  not  to  be  done  at  his  expense ;  yet,  if  he  con- 
tract for  it,  he  is  primarily  liable  to  the  printer,  unless  there  is  an  understanding 
between  them  to  the  contraj-y. 

Appeal  from  the  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  M.  J.  Saffold. 

John  White,  for  appellant.  —  1.  When  a  public  agent  acts 
in  the  line  of  his  duty,  and  by  legal  authority,  his  contracts 
on  account  of  the  government  are  public,  and  not  personal. 
Hodgson  v.  Dexter,  1  Cranch,  345  ;  Parks  v.  Hoss,  11  How- 
ard, 862  ;  Story  on  Agency,  §§  302-5. 

2.  Even  if  the  county  were  a  mere  corporation,  there  was 
certainly  evidence  tending  to  show  that,  in  contracting  this 
debt,  the  defendant  acted  only  as  an  agent,  and  within  the 
scope  of  his  authority,  and  that  the  plaintiff  knew  these  facts. 
Story  on  Agency,  §§  261,  626  ;  2  Kent's  Com.  m.  p.  629. 

Johnston  &  Nelson,  contra,  cited  Gillespie  v.  Wesson,  7 
Porter,  454  ;  Westmoreland  v.  Davis,  1  Ala.  299  ;  Mott  v. 
Hicks,  1  Cowen,  513  ;  12  Johns.  444  ;  Harwood  v.  Humes,  9 
Ala.  659  ;  Lazarus  v.  Shearer,  2  Ala.  218  ;  Hall  v.  Cockrell, 
28  Ala.  607  ;  Taft  v.  Brewster,  9  Johns.  334 ;  Skinner  v. 
Grunn,  9  Porter,  305. 

B.  F.  SAFFOLD,  J.  —  The  suit  was  by  the  appellee  against 
the  appellant,  on  an  account  for  printing ;  and  judgment  was 
rendered  under  a  charge  of  the  court,  that  if  the  jury  believed 
the  evidence,  they  must  find  for  the  plaintiff.  The  point  of 
objection  made  by  the  appellant  to  this  charge  is,  that  he  was 
the  assessor  of  taxes  for  Dallas  County,  and  contracted  the 
account  for  advertisements  required  to  be  made ;  and  that  it 
was  the  duty  of  the  Commissioners'  Court  to  order  its  pay- 
ment, under  section  40  of  the  Revenue  Law  of  1868.  The 
account  was  made  out  against  "  H.  White,  tax  assessor,"  and 
it  was  shown  that  he  was  the  tax  assessor,  and  that  the  work 
done  was  the  publication  of  notices  required  to  be  made.  Upon 
this  evidence  the  court  gave  the  charge. 

The  necessary  printing  of  the  assessor  is  not  to  be  done  at 
his  expense.  But  when  he  contracts  for  it,  he  is  primarily 
liable  to  the  printer,  unless  there  is  an  understanding  between 
them  to  the  contrary.  Such  an  agreement  or  understanding 
cannot  be  inferred  from  the  testimony  in  this  case. 

The  judgment  is  affirmed. 
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McGehee  v.  Lomax. 

Motion  to  supersede  and  quash  JEzecution. 

i .  Insolvent  estates ;  presentation  of  claims.  —  When  an  estate  has  been  declared 
insolvent  by  the  Probate  Court,  all  claims  against  it,  whether  reduced  to  judgment 
or  not,  are  transferred  to  that  court  for  settlement  and  payment ;  and  any  claim 
not  duly  filed  and  verified  as  required  by  the  statute  (Rev.  Code,  §  2196)  is  forever 
barred. 

2.  Same ;  fi.  fa.  on  judgment.  —  When  an  estate  is  reported  and  declared  insol- 
vent after  the  rendition  of  a  judgment  against  the  personal  representative,  an  ex- 
ecution subsequently  issued  on  it,  if  not  wholly  void,  is  irregular,  and  is  not  sufii- 
cient,  on  a  return  of  "no  property  found,"  to  authorize  an  execution  against  the 
executor  or  administrator  personally. 

3.  Same;  personal  liahihty  of  executor  or  administrator  on  judgment  rendered  before 
report  ofinsolcency.  —  The  act  approved  February  16,  1867,  extending  the  time  for 
declaring  estates  insolvent,  and  declaring  that  no  executor  or  administrator  "  shall 
be  liable  for  any  failure  to  return  such  estate  insolvent  since  the  11th  day  of  Jan- 
uary, 1861  "  (Rev.  Code,  §  21.51),  applies  to  a  judgment  which  was  rendered  prior 
to  its  passage,  and  prevents  such  judgment  from  imposing  a  personal  liability  on 
the  executor  or  administrator,  who  afterwards  (within  the  time  allowed  by  that 
act)  reports  the  estate  insolvent;  and  such  judgment  creditor  is  bound  by  the  de- 
cree of  insolvency,  whether  he  appeared  and  contested  it  or  not. 

4.  Grant  of  administration  by  probate  court  in  1862.  — Letters  testamentary,  or  of 
administration,  granted  by  a  Probate  Court  in  this  State  in  1862,  are  not  void,  and 
are  sufficient  to  authorize  the  person  therein  appointed,  before  administration  is 
granted  to  any  other  person,  to  report  the  estate  insolvent. 

5.  Estoppel  against  judgment  creditor  from  denying  representative  character  of  de- 
fendant. —  When  a  creditor  recovers  judgment  against  an  executrix  in  her  official 
capacity,  and,  after  return  of  "  no  property  found  "  on  an  execution,  seeks  to  hold 
her  personally  liable  on  his  judgment,  it  does  not  lie  in  his  mouth  to  say  that  her 
letters  testamentary  are  void,  because  issued  by  a  court  having  no  lawful  au- 
thority. 

Appeal  from  the  City  Court  erf  Montgomery. 

Tried  before  the  Hon.  John  D.  Cunningham. 

The  facts  of  this  case,  as  stated  in  the  opinion  of  the  court, 
are  these  :  "  Tennent  Lomax  died  in  Montgomery  County, ^  in 
the  year  1862,  testate  ;  and  his  will  was  there  proved,  and 
letters  testamentary  were  issued  to  the  appellee,  who  was 
named  in  said  will  as  executrix.  On  the  8th  day  of  February, 
1866,  A.  G.  McGehee,  the  appellant,  recovered  a  judgment 
against  said  appellee,  as  executrix,  &c.,  in  the  City  Court  of 
Montgomery,  for  the  sum  of  $4,411.80.  On  this  judgment  an 
execution  was  issued  on  the  16th  day  of  March,  1866,  which 
was  returned  *  Stayed  by  suggestion  under  the  statute.'  On  the 
25th  day  of  July,  1866,  the  appellee  reported  the  estate  in- 
solvent ;  and  it  was  so  declared  by  the  Probate  Court  of  said 
county  on  the  10th  day  of  September,  1866.  On  the  17th 
day  of  September,  1867,  another  execution  was  issued  on  said 
judgment,  which  was  returned,  on  the  5th  day  of  February, 

1  Col.  Tennent  Lomax  was  killed  at  the  battle  of  Seven  Pines,  in  Virginia,  on 
the  31st  day  of  May,  1862,  while  in  command  of  his  regiment,  the  Tturd  Ala- 
bama. —  RSF. 
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1868,  '  No  property  found.'  Afterwards,  on  the  1st  day  of 
February'-,  1872,  an  execution  was  issued  on  said  judgment 
against  the  appellee  personally,  to  be  levied  off  her  individual 
goods  and  chattels,  lands  and  tenements ;  and  said  execution 
was  levied  on  property  belonging  to  her,  which  the  sheriff  was 
proceeding  to  sell  under  said  execution,  when  she  filed  her 
petition  in  said  City  Court,  setting  forth  substantially  these 
facts,  and  praying  said  court  to  supersede  and  quash  said  ex- 
ecution. The  appellant  filed  a  demurrer  to  this  petition,  which 
was  overruled  by  the  court,  and  said  execution  quashed  ;  to 
which  ruHngs  of  the  court  the  appellant  excepted,  and  he  here 
assigns  them  as  error." 

Elmore  &  Gunter,  for  appellant.  —  1.  The  rendition  of 
a  judgment  against  an  executor  or  administrator  fixes  his  lia- 
bility, and  is  a  confession  of  assets.  Williams  v.  Hinkle,  15 
Ala.  713  ;  Grace  v.  Martin,  47  Ala.  135.  A  judgment  is 
conclusive,  as  between  the  parties,  of  everything  which  was, 
or  with  reasonable  diligence  might  have  been  set  up  as  a  de- 
fence. This  rule  is  founded  on  principles  of  public  policy,  and 
works  no  hardship  in  its  application  to  this  particular  case  ;  for 
if  the  executrix  did  not  sustain  that  official  character,  or  if  the 
eighteen  months  allowed  her  by  law  for  the  purpose  of  ascer- 
taining the  condition  of  the  estate  had  not  then  expired,  this 
might  have  been  set  up  as  a  defence  to  the  action.  As  to 
these  matters,  the  judgment  is  conclusive  on  the  defendant. 
Cullum  V.  Casey,  1  Ala.  357  ;  Lee  ^  Norton  v.  Insurance 
Bank,  2  Ala.  21 ;  Watts  v.  G-ayle  ^  Bower,  20  Ala.  817  ; 
French  v.  Grarner,  7  Porter,  549. 

2.  The  decree  of  insolvency,  subsequent  to  the  rendition  of 
plaintiff's  judgment,  cannot  relieve  the  defendant  from  this  per- 
sonal liability.  In  the  first  place,  her  letters  testamentary  were 
granted  in  1862  ;  and,  as  she  states  in  her  petition,  she  never 
was  executrix  under  the  laws  and  government  of  the  State  of 
Alabama.  Bibb  ^  Falkner  v.  Avery,  45  Ala.  691.  A  decree 
of  insolvency,  rendered  on  the  petition  of  a  person  who  is  not 
the  lawful  representative  of  the  estate,  is  void  for  want  of  ju- 
risdiction. Wyatt  V.  Rambo,  29  Ala.  510 ;  King  v.  Kent,  29 
Ala.  542  ;  Crunn  v.  Howell,  27  Ala.  663.  The  argument  does 
not  affect  the  plaintiff's  judgment,  which  is  conclusive  as  to 
that  defence,  if  it  existed 

3.  The  plaintiff's  judgment  was  rendered  before  the  passage 
of  the  acts  of  1866  and  1867,  extending  the  time  within  which 
estates  might  be  declared  insolvent,  and,  consequently,  is  not 
affected  by  their  provisions.  A  mere  lien  given  by  law  may 
be  taken  away  by  law ;  but  a  vested  right,  a  fixed  personal 
liability,  cannot  be  taken  away  or  affected  by  subsequent  legis- 
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lation.  The  defendant's  personal  liability  on  this  judgment 
is  as  much  a  species  of  property  as  any  corpoi-eal  thing.  Wam- 
maek  v.  Holloway^  2  Ala.  31. 

4.  The  case  of  Powe  ^  Smith  v.  Sterrett  (16  Ala.  339)  has 
no  bearing  on  this  case.  When  that  decision  was  made,  there 
was  no  statute  forbidding  the  rendition  of  judgments  against 
executors  or  administrators  within  eighteen  months,  although 
that  time  was  allowed  for  the  presentation  of  claims  ;  and  that 
decision  was  made  to  supply  the  defect,  which  a  change  in  the 
statute  has  since  effected. 

Watts  &  Tkoy,  Judge  &  Holtzclaw,  contra. 

PECK,  C.  J.  —  The  decree  of  insolvency  had  the  effect  to 
transfer  all  claims  against  the  decedent's  estate,  whether  the 
creditors  were  creditors  at  large  or  judgment  creditors,  to  the 
Probate  Court  for  settlement.  Ray  v.  Thompmn,  43  Ala.  434. 
In  that  court,  if  said  claims  were  filed  and  veritied  as  by  law 
required  (Rev.  Code,  §  2196),  and  not  objected  to,  on  a  settle- 
ment and  distribution  of  the  assets  of  said  estate  they  should 
be  paid  in  full,  or  pro  rata,  as  the  assets  might  prove  sufficient 
or  insufficient  for  that  purpose  ;  and  all  claims,  not  so  filed  and 
verified,  are  declared  by  the  same  section  to  be  "  barred  for- 
ever." Therefore  the  execution  issued  on  the  appellant's  judg- 
ment after  said  estate  had  been  declared  insolvent,  if  not  wholly 
void,  was  clearly  irregular  and  insufficient  on  a  return  of  "  No 
property  found,"  to  authorize  the  issue  of  an  execution  against 
the  appellee,  personally  (Rev.  Code,  §  2282),  to  be  levied  off 
her  individual  goods  and  chattels,  lands  and  tenements.  This 
was  a  sufficient  ground  to  justify  the  quashing  of  said  execu- 
tion. 

The  appellant  seeks  to  avoid  this,  by  saying  that  his  judg- 
ment against  the  appellee  was  evidence  of  assets,  and  imposed 
on  her  a  personal  liability,  the  estate  not  having  been  declared 
insolvent  until  after  said  judgment  was  rendered.  This  is  an- 
swered by  the  3d  section  of  the  act  approved  February  16, 1867 
(found  in  the  Revised  Code  as  part  of  section  2151),  which 
provides  that  executors  and  administrators  shall  be  allowed 
twelve  months  from  the  date  of  said  act  to  report  estates  in- 
solvent, "  where  they  may  have  become  so  from  any  cause,  if 
the  time  allowed  to  declare  estates  insolvent  has,  or  is  about  to 
expire  ;  and  that  no  executor  or  administrator  shall  be  liable  for 
any  failure  to  return  such  estates  insolvent  since  the  11th  day 
of  January,  1861."  Besides,  the  appellant  was  a  creditor  of 
the  estate,  and  therefore  a  party  to  the  proceeding  to  declare 
the  estate  insolvent ;  and  whether  he  failed  to  appear,  or  ap- 
peared and  made  no  objection,  in  either  case  he  was  bound  by 
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the  decree  declaring  said  estate  insolvent.  The  statute  declares, 
that  if  no  creditor  contests  the  correctness  of  the  report  of  in- 
solvency, or  if  he  contests  and  the  issue  is  found  against  hira, 
the  court  must  declare  the  estate  insolvent,  &c.  Rev.  Code, 
§  2187  ;    Waller  v.  Ray  et  al.,  at  June  Term,  1872. 

It  is  insisted,  also,  that  the  appellee  received  her  letters  tes- 
tamentary from  a  probate  judge  during  the  late  Rebellion  ;  and 
for  that  reason  that  the  Probate  Court  acquired  no  jurisdiction, 
on  her  petition,  to  declare  said  estate  insolvent.  In  the  case  of 
Bibb  Sj-  Falkner  v.  Avery  (45  Ala.  691),  it  was  decided  that 
such  letters  are  not  void ;  that  executors  in  such  cases,  so  far  as 
they  have  acted  in  good  faith  in  their  administration,  and  in 
conformity  to  the  will,  should  be  protected ;  that  such  execu- 
tors were  authorized  to  take  possession  of  the  personal  property 
of  their  testator,  to  collect  the  debts  of  the  estate  when  volunta- 
rily paid,  or  even  by  suit  if  no  objection  was  made,  and  that 
they  might  pay  the  just  debts  of  the  testator,  and  the  lega- 
cies, if  any  were  bequeathed  by  the  will.  And  we  now  hold 
that  such  executor  may  also,  before  administration  is  granted 
to  some  other  person,  report  the  estate  insolvent ;  and  that 
such  report,  where  no  objection  is  interposed  by  the  creditors, 
gives  the  Probate  Court  jurisdiction  to  declare  the  estate  insol- 
vent. This  is  not  inconsistent  with  the  said  case  of  Bibb  ^ 
Falkner  v.  Avery  (supra)  ^  and  is  in  harmony  with  the  princi- 
ples settled  in  the  case  of  Erwin  v.  Hill,  decided  at  the  pres- 
ent term.  Moreover,  as  the  appellant  treated  the  appellee  as 
executrix,  —  sued  her  as  such,  and  recovered  his  said  judgment, 
and  issued  execution  against  her  as  executrix,  —  it  does  not  now 
lie  in  his  mouth  to  say  that  she  was  not  executrix.  For  these 
reasons,  the  court  below  committed  no  error  in  overruling  the 
demurrer  to  the  petition,  and  in  quashing  said  execution. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 


Wilson  V,  Barnes. 

Detinue  for  Photographic  Tools  and  Instruments. 

Verdict  and  judgment.  —  In  detinue  for  a  great  number  of  tools  and  instruments 
of  various  kinds,  belonging  to  the  business  of  a  photographist,  a  verdict  in  these 
words,  "  We,  the  jury,  find  for  the  plaintiff,  and  not  finding  it  practicable  to  assess 
the  value  of  each  article  sued  for  separately,  we  assess  the  value  of  the  whole  at 
$2,000,  and  we  assess  the  damage  for  its  detention  at  $250,"  is  sufficiently  formal 
to  support  a  judgment  for  the  plaintiff,  if  not  objected  to  in  the  court  below ;  and 
a  judgment  on  such  verdict,  "  that  the  plaintiff  have  and  recover  of  the  defendant 
the  property  sued  for  herein,  and  described  in  the  complaint,  or  its  value  so  as- 
sessed by  the  jury  for  the  detention  thereof,"  contains  nothing  or  which  the  defend- 
ant can  complain  on  error. 
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Appeal  from  the  Circuit  Court  of  Mobile. 

The  record  does  not  show  the  name  of  the  presiding  judge. 

Alex.  McKinstky,  for  appellant. 

BoYLES  &  Overall,  contra. 

PETERS,  J.  — On  the  29th  day  of  December,  1869,  in  the 
Circuit  Court  of  Mobile  County,  Chauncey  Barnes  sued  John 
T.  Wilson,  in  an  action  of  detinue,  for  a  considerable  num- 
ber of  articles  of  furniture  in  several  rooms  of  a  building  in  the 
city  of  Mobile,  and  a  great  number  of  the  various  utensils,  im- 
plements, tools,  and  instruments  belonging  to  the  business  of  a 
photographist,  many  of  which  were  of  little  value,  but  made  a 
long  catalogue  of  different  items  (amounting  in  the  whole  in 
value  to  a  very  considerable  sum  of  money),  which  were  set 
forth  in  an  exhibit  to  the  complaint.  The  complaint  is  in  the 
usual  form,  as  required  by  the  Code.  On  the  trial,  there  was  a 
verdict  and  judgment  for  the  plaintiff.  From  this  judgment  the 
defendant  Wilson  appeals  to  this  court,  and  he  here  assigns 
the  following  errors :  "  1.  In  permitting  the  judgment  on  the 
verdict.  2.  In  rendering  the  judgment  that  appears  in  the 
record.  3.  In  refusing  to  quash  the  execution.  4.  In  the  pro- 
ceedings and  judgment  rendered." 

The  verdict  and  judgment  found  in  the  record  are  in  these 
words :  "  This  day  came  the  parties  by  their  attorneys,  and 
also  came  a  jury  of  good  and  lawful  men,  to  wit,  C.  M.  Quag- 
ley  and  eleven  others,  who,  being  duly  empanelled,  and  sworn 
well  and  truly  to  try  the  issue  joined  herein,  upon  their  oath 
do  say,  '  We,  the  jury,  find  for  the  plaintiff,  and  not  finding 
it  practicable  to  assess  the  value  of  each  article  sued  for  sep- 
arately, we  assess  the  value  of  the  whole  at  two  thousand 
dollars,  and  we  assess  the  damage  for  its  detention  at  two 
hundred  and  fifty  dollars.'  It  is  therefore  considered  by  the 
court  that  the  plaintiff  have  and  recover  of  the  defendant 
herein  the  property  sued  for  herein  and  described  in  the  com- 
plaint, or  its  value  so  (as)  assessed  by  the  jury  for  the  deten- 
tion thereof,  and  all  costs  in  and  about  this  behalf  expended, 
for  which  execution  may  issue."  There  was  no  objection  to 
this  verdict  and  judgment  in  the  court  below,  except  a  motion 
for  a  new  trial,  which  was  refused. 

The  question  then  arises,  is  the  verdict  sufficient,  and  does 
the  judgment  follow  the  verdict?  In  actions  of  this  kind,  the 
jury  are  only  required  to  assess  the  value  of  each  article  of 
the  property  sued  for  separately,  and  damages  for  its  deten- 
tion, when  this  is  practicable.  Rev.  Code,  §  2595.  Here  the 
jury  declare,  in  their  verdict,  that  the  separate  assessment  of 
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values  was  not  practicable.  The  defendant  made  no  objection 
to  this  verdict  in  the  court  below.  He  must,  then,  be  held 
to  have  acquiesced  in  the  determination  of  the  jury  in  this 
respect.  If  he  did  so,  it  is  now  too  late  to  raise  the  objection 
in  this  court  for  the  first  time.  Here,  the  verdict  must  be 
taken  to  be  absolutely  true.  Rev.  Code,  §  2811.  The  ver- 
dict, then,  is  sufficiently  formal.  It  finds,  in  the  language  of 
the  Code,  "  for  the  plaintiff,"  and  assesses  the  damages,  for 
the  reason  stated,  in  a  gross  sum,  without  enumerating  the 
articles  of  property  mentioned  in  the  complaint.  In  such  a 
case,  it  would  be  useless  to  find  the  articles  separately  to  be 
the  property  of  the  plaintiff,  because  this  is  the  effect  of  the 
general  finding.  Finding  "  for  the  plaintiff,"  in  such  a  case, 
is  equivalent  to  declaring  that  all  the  property  sued  for  is  the 
property  of  the  plaintiff.  Upon  such  a  verdict  the  court  could 
render  a  proper  judgment,  that  is,  "  for  the  property  sued  for, 
or  its  alternate  value,"  and  the  damages  ascertained  by  the 
jury  for  its  detention.     Rev.  Code,  §  2596.     And  see,  also, 

2  Abb.  Forms,  p.  462,  No.  1631. 

But  a  further  question  arises.  It  is  this  :  Is  the  judgment 
sufficiently  formal  ?  And  if  not  so,  does  the  informality  injure 
the  defendant  ?  The  laile  laid  down  in  the  Code  for  such 
judgments  is  in  these  words,  that  is  to  say  :  "  Judgment  against 
either  party  must  be  for  the  property  sued  for,  or  its  alternate 
value,  with  damages  for  the  detention  to  the  time  of  trial." 
Rev.  Code,  §  2595.  In  substance,  this  has  been  the  rule 
from  the  time  of  Croke.     Peters  v.  Hayward,  Cro.  Jac.  681 ; 

3  Bac.  Abr.  Detinue,  D.  p.  137,  Berw.  ed.  1846.  And  in 
practice,  it  is  more  regular  to  enter  the  judgment  so  as  to 
point  out  precisely  the  thing  recovered,  because  it  is  a  suit  for 
each  specific  article  of  property  named  in  the  complaint ;  and 
if  the  plaintiff  recovers,  it  is  his  right  to  have  the  property 
delivered  to  him.  If  this  is  not  done,  he  is  entitled  to  com- 
pel its  restoration,  by  writ  of  attachment,  or  by  distringas. 
Rev.  Code,  §  2598.  But  the  defendant,  in  such  case,  may 
either  restore  the  property  recovered  to  the  plaintiff,  or  pay 
the  alternate  value  in  lieu  of  the  property,  if  the  plaintiff  will 
accept  it.  The  complaint  shows  the  property  recovered.  If 
the  defendant  delivers  this,  he  is  entitled  to  be  discharged 
from  any  further  satisfaction  of  the  judgment  for  the  property 
sued  for  ;  or,  if  he  delivers  part  of  it,  the  result,  so  far  as  the 
restoration  goes,  must  be  the  same.  The  plaintiff  would  not 
be  allowed  to  abuse  the  process  of  the  court,  to  enforce  a 
second  restoration  of  the  same  articles.  All  courts  have  power, 
in  this  State,  to  control  their  process  and  orders,  so  as  to  make 
the  same  conformable  to  law  and  justice.  Rev.  Code,  §  638 
And  although  considerable  difficulties  might  occur  in  the  ex- 
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edition  of  such  judgments,  in  which  each  article  is  not  specifi- 
cally and  separately  enumerated,  yet  it  is  presumed  that  such 
difficulties  may  be  overcome  by  such  modifications  of  the  prac- 
tice as  might  be  needed.  In  Haynes  v.  Crutchfield,  the  action 
was  for  a  cow  and  her  calf,  and  for  fourteen  head  of  hogs,  and 
the  judgment  was  for  the  cow  and  the  calf,  and  for  the  four- 
teen hogs,  without  separate  and  specific  enumeration  of  each 
article  of  property.  This  was  held  sufficient  by  the  court. 
7  Ala.  189.  The  principle  in  that  case,  applied  to  this, 
will  support  the  judgment  of  the  court  below.  Besides,  the 
defendant,  the  appellant  in  this  court,  cannot  be  hurt  by  it. 
If  he  pay  the  damages  and  alternate  value,  he  is  discharged ; 
or,  if  he  restores  the  property,  he  is  discharged.  In  either 
alternative,  he  gets  all  he  is  entitled  to,  and  the  error  com- 
plained of  does  not,  and  cannot,  injure  him.  If  the  plaintiff 
were  the  appellant,  it  might  be  otherwise.  See  Thompson  v. 
Patterson,  January  Term,  1873 ;  Eslava  v.  Dillihunt,  June 
Term,  1871. 

The  proceeding  on  the/  execution  is  not  brought  up  with 
this  appeal. 

The  judgment  of  the  court  below  is  affirmed. 


Green's  Administrator,  v,  Scarborough. 

Heal  Action  in  Nature  of  Ejectment. 

1.  Judicial  acts  of  state  courts  in  1861-65,  and  proof  of  their  records.  —  The  judi- 
cial acts  of  the  courts  of  this  State  in  1861-65  are  not  void,  and  their  records, 
having  passed  into  the  keeping  of  corresponding  oflScers  of  the  present  courts,  are 
provable  in  the  same  manner  as  the  records  of  the  present  courts. 

2.  Grant  of  letters  of  administration  de  bonis  non.  —  A  grant  of  letters  of  admin- 
istration de  bonis  non  cannot  be  held  void  in  a  collateral  proceeding,  because  it  does 
not  show  the  appointment  and  removal,  resignation,  or  death  of  the  prior  admin- 
istrator. 

3.  Administrator  de  facto.  —  A  person  who  was  appointed  administrator  de  bonis 
non  bjr  a  Probate  Court  of  this  State  in  1862,  on  the  ground  that  the  administrator 
in  chief  was  then  absent  in  the  army  of  the  Confederate  States,  and  who  continued 
to  act  in  that  capacity  until  1867,  when  his  appointment  was  revoked  and  declared 
null  and  void,  is  to  be  regarded  as  an  administrator  de  facto;  a  payment  of  money 
to  him  by  the  purchaser  of  lands  sold  by  the  administrator  in  chief,  and  his  deed 
to  the  purchaser,  are  both  valid. 

Appeal  from  the  Circuit  Court  of  Russell. 

Tried  before  the  Hon.  L.  B.  Strange. 

This  action  was  brought  by  C.  M.  Hooper,  as  the  adminis- 
trator de  bonis  non  of  the  estate  of  Hartwell  B.  Green,  de- 
ceased, against  R.  P.  Scarborough,  to  recover  the  possession  of 
a  certain  tract  of  land  in  said  county,  which  belonged  to  said 
H.  B.  Green  at  the  time  of  his  death,  and  was  sold  on  the 
29th  day  of  January,  1862,  by  W.  W.  Harris  and  John  W. 
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Purifoy  as  his  administrators,  under  an  order  of  the  Probate 
Court  of  said  county ;  the  defendant  claiming  title  under  the 
purchasers  at  said  administrators'  sale.  Letters  of  administra- 
tion on  the  estate  of  said  H.  B.  Green  were  granted  to  said 
Harris  and  Purifoy,  by  the  Probate  Court  of  said  county,  on 
the  4th  day  of  December,  1861.  They  filed  their  petition  in 
said  Probate  Court  on  the  9th  December,  1861,  asking  an 
order  to  sell  the  lands,  on  the  ground  that  they  could  not  be 
equitably  divided  without  a  sale  ;  and  the  order  was  granted 
on  the  28th  January,  1862.  The  order  required  that  notice  of 
the  sale  should  be  given,  by  advertisement  in  a  newspaper  for 
three  successive  weeks  ;  and  th^  report  of  the  sale,  which  was 
on  oath,  stated  that  the  notice  had  been  given  as  required  by 
the  decree,  although  it  alleged  that  the  sale  was  made  on 
the  29th  day  of  January,  the  day  after  the  decree  was  ren- 
dered. The  sale  was  confirmed  on  the  14th  April,  1862,  and 
the  administrators  were  ordered  to  make  titles  to  the  several 
purchasers  when  the  purchase  money  was  paid.  At  the  Oc- 
tober Term  of  said  Probate  Court,  1862,  letters  of  administra- 
tion de  bonis  non,  on  the  estate  of  said  H.  B.  Green,  were 
granted  to  John  A.  Green ;  "said  W.  W.  Harris,"  as  the  order 
recited,  "  having  departed  this  life,  and  John  W.  Purifoy,  the 
other  administrator,  being  absent  from  the  State,  in  the 
army  of  the  Confederate  States."  In  May,  1867,  said  John 
A.  Green  filed  his  accounts  and  vouchers  for  a  final  settlement 
of  his  administration  ;  but  in  July,  1867,  before  any  settlement 
was  made,  his  letters  were  declared  null  and  void,  on  the  ap- 
plication of  said  John  W.  Purifoy,  and  the  final  settlement 
filed  by  him  was  ordered  to  be  dismissed  from  the  court.  In 
February,  1869,  said  Purifoy's  letters  of  administration  were 
revoked,  and  administration  on  the  estate  of  said  H.  B.  Green 
was  committed  to  the  plaintiff  in  this  suit,  as  the  general  ad- 
ministrator of  the  county. 

The  facts  above  stated  were  shown  by  the  records  of  said 
Probate  Court,  which  were  offered  in  evidence  by  the  plaintiff, 
and  also  a  transcript  thereof,  duly  certified  by  the  judge  of 
said  Probate  Court.  The  defendant  objected  to  the  admission 
of  the  transcript,  and  also  of  the  original  records,  "  on  the 
ground  that  there  is  no  way  provided  by  law  for  proving  the 
contents  of  the  records  of  the  so-called  courts  of  probate 
during  the  war  ;  which  objection  the  court  sustained,  and  ex- 
cluded the  evidence,  on  the  ground  that  nothing  that  transpired 
in  a  so-called  court  of  probate,  held  in  this  State  during  the 
war,  could  be  proved  in  a  Circuit  Court  now,  either  by  a  tran- 
script or  by  the  original  books  and  papers ;  to  which  ruling  of 
the  court  the  plaintiff"  excepted."  The  court  also  excluded,  on 
the  defendant's  objection,  the  decree  of  said  Probate  Court 


OF  ALABAMA.  189 

[Green's  Administrator  v.  Scarborough.] 

granting  letters  of  administration  de  bonis  non  to  the  plaintiff, 
"  because  said  decree  showed  on  its  face  that  said  court  had  no 
jurisdiction  to  appoint  an  administrator  de  bonis  non ; "  to 
which  ruling  also  the  plaintiff  excepted.  The  defendant  was 
allowed  to  prove,  against  the  plaintiff's  objection,  that  the  pur- 
chasers of  the  land,  at  the  said  administrators'  sale,  paid  the 
purchase  money,  according  to  the  terms  of  the  sale,  to  said 
John  A.  Green,  and  received  from  him  a  deed  for  the  land, 
which  was  signed  by  him*  as  administrator  de  bonis  non  ;  and 
to  the  admission  of  this  evidence  the  plaintiff  excepted.  In 
consequence  of  these  rulings  of  the  court  on  the  evidence,  the 
plaintiff  was  compelled  to  take  a  nonsuit,  whict  he  now  moves 
to  set  aside,  assigning  as  error  all  the  rulings  of  the  court,  to 
which,  as  above  stated,  he  reserved  exceptions. 

Geo.  D.  &  G.  W.  Hoopee,  for  appellant. 

W.  Falkner,  contra. 

B.  F.  SAFFOLD,  J.  — On  the  4th  of  December,  1861, 
Harris  and  Purifoy  were  appointed  administrators  of  the  estate 
of  Hartwell  B.  Green.  In  April,  1862,  they  sold  the  lands 
of  the  estate  under  an  order  of  the  Probate  Court.  In  Oc- 
tober, 1862,  John  A.  Green  was  appointed  administrator  de 
bonis  non,  Harris  having  died,  and  Purifoy  "  being  absent  from 
the  State  in  the  army  of  the  Confederate  States."  No  record 
appears  of  the  formal  removal  of  Purifoy.  While  acting  as 
administrator,  Green  executed  a  deed  to  the  purchaser,  under 
whom  the  appellee  claims.  In  1867,  the  appointment  of  Green 
was  set  aside  as  null  and  void,  on  the  ground  that  Purifoy  had 
been  only  temporarily  absent  from  the  State,  and  "  had  not 
been  released  in  any  manner  from  said  administration."  In 
1869,  Purifoy,  who  had  been  considered  the  administrator  since 
the  annulment  of  Green's  letters,  was  removed,  and  the  ap- 
pellant appointed.  The  said  appellant  now  sues  the  appellee 
(Scarborough)  in  ejectment  to  recover  the  land  in  his  posses- 
sion. On  the  trial,  the  court  excluded  as  testimony  the  records 
of  the  Probate  Court  in  reference  to  the  appointment  of  the 
several  administrators,  and  other  orders  pertaining  to  the  ad- 
ministration, on  the  ground  that  nothing  which  had  transpired 
in  a  court  of  the  insurgent  state  government  could  be  proved 
in  the  present  lawful  courts  of  the  State,  either  by  a  transcript 
or  by  the  original  books  and  papers  of  such  court.  The  record 
of  the  appointment  of  the  plaintiff  as  administrator  de  bonis 
non,  in  1869,  was  also  rejected,  on  the  ground  that,  as  it  was 
apparent  there  had  been  no  administration  in  chief,  the  Probate 
Court  had  no  jurisdiction  to  appoint  such  an  administrator. 
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The  deed  made  by  the  administrator,  Green,  to  the  vendee 
from  whom  the  defendant  purchased,  was  received  in  evidence.' 
As  a  matter  of  fact,  it  is  well  known,  that  the  records  of  the 
courts  in  this  State,  under  the  insurgent  domination,  passed  into 
the  keeping  of  a  corresponding  officer  of  the  present  courts. 
They  are,  therefore,  to  be  proved  in  the  same  manner  as  the 
records  of  the  present  courts.  If  any  doubt  of  this  existed, 
the  practice  would  be  warranted  by  Rev.  Code,  §  2695.  The 
acts  of  those  courts  are  not  void.  Ryland  v.  Griffin,  45  Ala. 
688.  An  order  of  the  Probate  Court  granting  letters  of  ad- 
ministration de  bonis  non  cannot  be  held  void  in  a  collateral 
proceeding,  because  it  does  not  show  the  appointment  and  re- 
moval, resignation,  or  death,  of  the  prior  administrator.  J. 
Kelheimer  v.  Qhapman,  32  Ala.  676.  The  vendee  of  the 
land  could  not  have  resisted  the  suit  of  John  A.  Green  as  ad- 
ministrator for  the  collection  of  the  purchase  money,  and, 
therefore,  he  was  at  liberty  to  pay  it.  Green  was  an  adminis- 
trator de  facto.  The  subsequent  revocation  or  setting  aside  of 
his  letters,  and  the  appointment  of  another  administrator,  can- 
not invalidate  the  payment.  Allen  v.  Dundas,  3  T.  R.  125  ; 
2  Phil.  Ev.  76,  and  note  2.  The  deed  from  Green  was  prop- 
erly admitted  in  evidence. 

The  judgment  is  reversed,  and  the  cause  remanded. 


May  V.  Sharp. 

Action  on  Common  Counts. 

"j9 — j-~j         1 .   Coercing  or  accepting  satisfaction  of  judgment  pending  appeal.  —  An  appeal  will 
8i    0(.J     not  be  dismissed,  on  the  ground  that  the  appellant  has  coerced  or  accepted  satisfac- 
/      tion  of  the  judgment  from  which  he  appeals,  when  the  evidence  shows  that  the  execu- 
tion was  not  issued  under  his  instructions,  that  he  refused  to  receive  the  money 
from  the  sheriff  when  informed  of  its  collection,  and  instructed  him  to  return  it  to 
the  defendant. 

2.  Presumptions  as  to  pleadings.  —  When  the  record  shows  that  the  case  was  tried 
on  issue  joined,  but  does  not  show  what  pleas  were  filed,  the  appellate  court  will 
presume  that  only  the  general  issue  was  pleaded,  and  will  not  consider  any  defences 
but  such  as  might  properly  have  been  made  under  that  plea. 

3.  Bailment  of  note  on  third  person,  by  debtor  to  creditor ;  plea  of  general  issue.— 
If  a  debtor  places  in  the  hands  of  his  creditor  a  note  on  a  third  person,  which  the 
creditor  agrees  to  collect  and  apply  to  the  satisfaction  of  his  debt,  but  fails  to  do 
so,  he  is  bound  to  show  that  he  used  due  diligence  to  collect  the  note,  and  is  re- 
sponsible to  the  debtor,  in  a  special  action  on  the  case,  for  any  actual  damages 
caused  by  his  want  of  due  diligence  ;  but  this  would  constitute  no  defence,  under 
the  plea  of  the  general  issue,  to  an  action  on  the  original  debt. 

Appeal  from  the  City  Court  of  Montgomery. 
Tried  before  the  Hon.  John  D.  Cunningham. 


Winter  &  Winter,  for  appellant. 
FiTZPATRicK  &  Williamson,  contra. 
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PECK,  C.  J.  —  This  case  was  submitted  at  the  last  term, 
first,  on  a  motion  to  dismiss  the  appeal ;  and  if  that  motion 
should  be  overruled,  then  it  was  submitted  on  the  errors  as- 
signed. The  ground  of  the  motion  to  dismiss  the  appeal  is, 
that  the  clerk  had  issued  an  execution  on  the  judgment  recov- 
ered by  the  appellant,  plaintiff  below,  and  before  the  appeal 
was  taken  the  appellee  had  paid  the  money  to  the  sheriff,  in 
satisfaction  of  said  judgment  and  execution.  But  it  appears 
that  said  execution  was  not  issued  at  the  request  of  the  plain- 
tiff ;  and  when  plaintiff's  attorney  was  informed  that  said  exe- 
cution had  been  issued,  and  the  money  paid,  he  refused  to 
receive  the  money  of  the  sheriff,  and  instructed  the  sheriff  to 
return  the  money  to  the  defendant.  The  sheriff  accordingly 
offered  to  return  the  money  to  the  defendant,  which  he  refused 
to  receive,  and  the  execution  was  thereupon  returned  satisfied, 
by  the  direction  of  the  defendant's  attorney,  and  the  money 
remains  in  the  hands  of  the  sheriff,  subject  to  the  order  of  the 
defendant.  It  is  regarded  by  this  court  as  vexatious  and  op- 
pressive in  a  plaintiff  to  prosecute  an  appeal  to  reverse  a  judg- 
ment, the  correctness  of  which  is  impliedly  admitted  by  coer- 
cing its  collection  of  the  defendants  ;  and,  in  such  a  case,  we 
will  refuse  to  hear  the  appeal,  unless  the  plaintiff  places  the 
defendant  in  statu  quo  by  restoring  the  money,  ffall  v.  Mra- 
browski,  9  Ala.  278 ;  Knox  v.  Steele^  18  Ala.  816 ;  Riddle  v. 
Hanna,  25  Ala.  484 ;  Bradford  v.  Bush,  10  Ala.  274.  The 
appellant  has  done  all  that  ought  to  be  required  in  this  case, 
by  instructing  the  sheriff  to  return  the  money.  The  motion 
to  dismiss  is  therefore  overruled. 

2.  The  appellant  sued  the  appellee  in  the  City  Court  of 
Montgomery,  to  recover  the  sum  of  five  hundred  dollars,  alleged 
to  be  due  by  account  on  the  first  day  of  March,  1861.  The 
complaint  consists  of  the  usual  money  counts,  and  on  an  ac- 
count stated,  on  the  first  day  of  March,  1861.  The  suit  was 
commenced  on  the  28th  day  of  January,  1870,  and  was  tried  at 
the  January  Term  of  said  court,  1872.  No  pleas  seem  to  have 
been  filed,  at  least  none  appear  in  the  record.  The  cause  was 
tried  by  a  jury,  and  the  minute-entry  states  that  the  jury 
were  sworn  to  try  the  issue  joined,  &c.  In  such  a  case  this 
court  will  presume  the  trial  was  had  on  the  plea  of  the  general 
issue,  and  the  cause  will  here  be  disposed  of  as  though  that 
plea  appeared  in  the  record ;  and  no  defences  will  be  consid- 
ered but  such  as  might  properly  have  been  made  under  that 
plea.  No  other  pleas  will  be  presumed  to  have  been  filed. 
We  shall  therefore  dispose  of  this  case  as  though  the  record 
disclosed  that  the  parties  went  to  trial  on  the  plea  of  non  as- 
sumpsit. Under  that  plea  the  defendant  might  have  intro- 
duced any  evidence  that  tended  to  show  a  payment  or  satis- 
faction of  the  plaintiff's  demand. 
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3.  The  plaintiflp  was  examined,  and  swore  that  one  hundred 
and  twenty-three  dollars  of  his  account  was  correct.  The  de- 
fendant was  then  examined,  and  proved  that  he  had  placed  in 
the  plaintiff's  hands  a  note  on  one  Carraway,  for  a  larger  sura 
than  the  plaintiff's  demand,  which  the  plaintiff  agreed  to  col- 
lect and  pay  off  his  account ;  and  that  plaintiff  kept  said  note 
for  several  years,  without  any  notice  to  defendant  that  said 
note  had  not  been  collected,  and  without,  in  the  mean  time,  de- 
manding payment  of  his  said  account.  On  this  evidence,  the 
jury  might  have  reasonably  presumed  that  said  note  had  been 
collected,  and  the  defendant's  debt  thereby  discharged.  But 
as  the  further  evidence  in  the  case  showed  that  the  said  note 
had  not  in  fact  been  paid,  no  such  presumption  could  be  made. 
In  such  a  case,  it  would  be  clearly  the  duty  of  the  plaintiff  to 
show  that  he  had  used  due  diligence  to  collect  the  note  ;  and 
if  the  defendant  was  injured,  by  any  want  of  due  diligence  on 
the  part  of  the  plaintiff,  he,  the  plaintiff,  would  be  responsible 
to  the  defendant  for  any  actual  damages  sustained  by  him,  by 
reason  of  the  plaintiff's  negligence ;  but  such  damages  could 
not  be  made  a  defence  to  the  plaintiff's  recovery  on  his  account. 
The  remedy  of  the  defendant  for  such  injury  would  be  by  a 
special  action  on  the  case.  For  these  reasons  the  charges  given 
by  the  court,  on  the  defendant's  request,  were  inappropriate 
and  inapplicable  to  the  issue  on  which  the  trial  was  had,  and 
should  have  been  refused  on  the  plaintiff's  objections. 

There  was  no  error  in  refusing  the  charges  asked  by  the 
plaintiff.  They  were  abstract,  as  all  the  evidence  as  to  the 
solvency  or  insolvency  of  the  said  Carraway  was  excluded  from 
the  jury,  on  the  plaintiff's  motion. 

For  the  errors  in  giving  the  charges  asked  by  the  defendant, 
and  objected  to  by  the  plaintiff,  the  judgment  is  reversed,  and 
the  cause  is  remanded,  with  leave  to  the  defendant  to  file  such 
pleas  as  he  may  be  advised  are  necessary  to  present  any  legal 
defence  or  defences  to  the  plaintiff's  action,  and  the  appellee 
will  pay  the  cost,  &c. 


Weaver  v,  Morgan's  Executors. 

Action  for  Medical  Services  rendered. 

Entries  in  physician's  books.  —  In  an  action  to  recover  the  value  of  medical 
services  rendered  by  a  deceased  physician,  if  the  original  entries  in  his  books  are 
offered  in  evidence  by  the  plaintiff  (Rev.  Code,  §  2700),  and  their  correctness  is 
denied  on  oath  by  the  defendant,  they  are  to  be  rejected,  and  excluded  from  the 
jury ;  and  after  this  has  been  done  the  defendant  has  no  right  to  testify  in  his  own 
behalf,  as  to  which  of  the  entries  are  correct,  and  which  are  incorrect. 
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Appeal  from  the  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  M.  J.  Saffold. 

S.  Lea,  for  appellant. 

Beooks,  Habalson  &  Roy,  contra. 

PETERS,  J.  —  This  is  an  action  at  law  for  the  recovery  of 
a  promissory  note,  and  a  physician's  account  for  his  medical 
services.  The  physician  died  after  the  services  were  rendered, 
and  the  suit  is  brought  by  his  executors.  Weaver  was  defend- 
ant in  the  court  below.  On  the  trial  in  the  court  below,  the 
plaintiffs  recovered  judgment  for  $455  damages,  together  with 
costs.  From  this  judgment  Weaver  appeals  to  this  court. 
There  were  two  exceptions  taken  by  the  defendant  on  the 
trial  in  the  court  below ;  upon  these  exceptions  the  errors  are 
assigned.  They  are  set  out  in  the  words  of  the  bill  of  excep- 
tions below.  On  the  trial,  the  original  entries  in  the  book  of 
the  testator,  who  was  a  physician,  were  offered  as  evidence  for 
the  plaintiffs,  to  prove  that  the  services  were  rendered.  To 
this  there  was  no  objection.  The  plaintiff  offered  other  evi- 
dence, tending  to  prove  the  value  of  the  services  charged  in 
the  book  of  entries  above  said.  To  this  there  was  no  objection. 
The  defendant  in  the  court  below  was  then  sworn  as  a  witness 
for  himself ;  and  the  bill  of  exceptions  states  that  "  he  was 
asked  if  the  entries  in  the  book  offered  in  evidence  were  a  cor- 
rect statement  ?  To  which  question  he  replied  that  they  were 
not;  and  the  court  excluded  the  book  from  the  jury  at  the  re- 
quest of  the  defendant.  His  counsel  then  offered  to  hand  the 
witness  the  book  offered  in  evidence,  and  to  ask  him  which  of 
said  entries  were  correct,  and  which  were  not ;  stating,  at  the 
same  time,  that  the  witness  did  not  propose  to  dispute  or  deny 
the  whole  account,  but  that  he  admitted  a  part  of  said  account 
to  be  correct.  The  plaintiff's  counsel  objecting,  the  court  re- 
fused to  allow  him  to  give  any  such  statement,  but  was  required 
simply  to  deny  the  entries  in  the  book  as  a  whole,  and  without 
qualification ;  to  which  the  defendant  excepted." 

The  second  exception  is  thus  stated  in  the  record ;  "  The 
court  thereupon  gave  a  general  charge  to  the  jury,  to  which 
neither  party  excepted  ;  but  the  plaintiffs  requested  the  court 
to  further  charge  the  jury  that  they  might  look  to  the  whole 
evidence,  outside  the  said  book  of  original  returns  "  (entries  ?) 
"  of  the  said  Morgan  (the  deceased),  to  show  that  the  services 
were  rendered  by  him  to  the  defendant  for  which  he  was 
suing ;  which  charge  the  court  gave,  and  the  defendant  ex- 
cepted." 

The  bill  of  exceptions  does  not  show  that  all  the  evidence 
delivered  to  the  jury  is  set  out  in  the  bill  of  exceptions. 
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1.  The  first  exception,  above  recited,  seems  to  invoke  an 
exposition  of  the  section  of  the  Code  making  the  "  entry  in 
his  books  by  a  physician  evidence  of  service,  unless  denied  on 
oath,"  when  the  suit  is  for  his  medical  services.  This  section 
of  the  statute  is  in  these  words :  "  The  original  entries  in  the 
books  of  a  physician  are  evidence  for  him,  in  all  actions 
brought  for  the  recovery  of  his  medical  services,  that  the 
service  was  rendered,  unless  the  defendant,  in  open  court, 
deny  upon  oath  the  truth  of  such  entries ;  but  he  is  required 
to  prove  the  value  of  such  services.  Where  the  denial  is  by 
a  legal  representative  of  the  party,  it  is  sufficient  for  him  to 
swear  that  he  believes  it  to  be  untrue."  Rev.  Code,  §  2700. 
It  seems  that  the  denial  of  the  truth  of  the  entries  renders  the 
book  incompetent.  This  was  the  construction  of  the  court 
below.  Therefore,  upon  the  proper  denial  of  the  entries  by 
the  defendant,  the  book  was  properly  excluded.  After  this, 
the  defendant  proposed  to  admit  such  of  the  entries  as  he 
esteemed  correct,  and  at  the  same  time  to  point  out  those 
which  were  incorrect,  or  which  he  was  not  willing  to  admit. 
To  this  the  plaintiffs  objected,  and  the  court  refused  to  permit 
it.  This  action  of  the  court  gave  rise  to  the  first  exception. 
Against  the  deceased  physician,  the  defendant  could  only  be- 
come a  competent  witness  to  deny  the  truth  of  the  entries. 
Beyond  this  he  was  not  competent  to  testify  as  to  any  trans- 
action with  or  statement  by  the  testator,  unless  called  to  tes- 
tify thereto  by  the  plaintiffs.  Rev.  Code,  §  2704.  Here  the 
transaction  was  one  with  the  testator,  and  the  witness  was  not 
called  by  the  plaintiffs,  but  they  rejected  him.  This  they  had 
the  right  to  do,  and  I  do  not  see  how  the  defendant  could  be 
injured  by  it.  Besides,  the  book  had  been  rejected,  and  it  was 
no  longer  before  the  court  for  explanation  or  qualification.  If, 
however,  it  was  the  purpose  of  the  defendant  to  admit  some  of 
the  items  or  entries  of  the  book,  in  order  to  reject  and  disprove 
the  others,  then  he  was  going  beyond  the  purpose  of  this  stat- 
ute. He  can  do  but  a  single  thing  under  this  statute,  that  is, 
"  in  open  court  deny  upon  oath  the  truth  "  of  the  entries  in 
the  book.  If  the  defendant  seeks  to  go  beyond  this,  his  com- 
petency must  be  governed  by  another  rule,  and  this  rule  ex- 
cludes him.  Rev.  Code,  §  2704.  The  court  did  not  err  in 
this  ruling. 

The  second  exception  was  based  on  the  instruction  to  the 
jury.  The  court  charged  the  jury  that  they  might  look  out- 
side the  book,  to  the  whole  evidence,  to  show  the  services  were 
rendered  by  the  deceased  as  a  physician,  to  recover  which  the 
suit  is  brought.  There  was  no  error  in  this.  The  bill  of  ex- 
ception does  not  profess  to  set  out  all  the  evidence.  It  must 
be  presumed,  then,  in  support  of  the  ruling  of  the  court,  that 
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there  was  other  evidence  of  the  services  outside  the  book.     If 
there  was,  then  there  was  no  error  in  the  instruction. 

The  judgment  of  the  court  below  is  affirmed. 


Leonard  &  Wife  v,  Forcheimer  &  Lassabe. 

Bill  in  Equity  hy  Judgment  Creditor  to  set  aside  Voluntary  Conveyance. 

Voluntary  conveyance.  —  A  voluntary  conveyance  is  void  as  against  existing  cred- 
itors, and  will  be  set  aside  in  equity  at  the  instance  of  a  creditor  who  has  ex- 
hausted his  legal  remedies ;  and  the  fact  that  the  debtor  has  other  property,  which 
might  be  subjected  to  the  payment  of  his  debts,  is  not  available  as  a  defence  to 
such  a  bill,  unless  presented  by  cross-bill  on  the  part  of  the  beneficiaries  under  the 
deed. 

Appeal  from  the  Chancery  Court  at  Mobile. 
Heard  before  the  Hon.  A.  W.  Dillaed. 

Geo.  N.  Stewart,  for  appellant,  cited  Story's  Equity,  §  362 ; 
Kerr  on  Fraud,  204-6,  and  note ;  7  Wendell,  436 ;  2  Cowper, 
435  ;  6  Iredell,  41 ;  7  Iredell,  341 ;  8  Cowen,  406  ;  6  Paige, 
526  ;  1  Conn.  525  ;  1  Stewart,  67. 

Boyles  &  Overall,  contra.,  cited  Foote  v.  Cohh.,  18  Ala. 
594  ;  Gannard  v.  Uslava,  20  Ala.  744  ;  Stiles  ^  Co.  v.  Light- 
foot.,  26  Ala.  444  ;  Pharis  v.  LeacJiman.,  20  Ala.  676  ;  Dargan 
v.  Waring,  11  Ala.  994  ;  Bo-per  v.  McCook,  7  Ala.  324  ;  Mor- 
gan V.  Crahh,  3  Porter,  473  ;  20  John.  564. 

B.  F.  SAFFOLD,  J. —  The  appellees  having  recovered  a 
judgment  against  the  appellant  Leonard,  an  execution  issued 
upon  it  was  returned  "  No  property."  They  then  filed  their  bill 
in  equity,  to  subject  to  its  payment  some  real  property  which 
the  said  defendant  had  conveyed  to  a  trustee  for  the  benefit  of 
his  wife  and  children.  This  conveyance  was  prior  to  the  judg- 
ment, but  subsequent  to  the  debt  upon  which  it  was  rendered. 
The  defendants  admitted  that  the  conveyance  was  voluntary, 
and  intended  by  them  to  be  subject  to  the  judgment.  But  they 
say  Leonard  had  other  property,  out  of  which  the  complainant's 
demand  might  have  been  satisfied.  On  this  point  it  was  in  evi- 
dence that  when  the  sheriff  applied  to  Leonard  for  property  to 
be  levied  on,  he  replied  that  he  had  settled  some  on  his  family, 
but  he  had  other  property  which  the  sheriff  might  hunt  for 
and  find.  This  is  material  only  in  respect  to  the  right  of  the 
defendant  in  execution  to  designate  the  property  which  he  will 
have  first  sold,  under  section  2864  of  the  Revised  Code.  The 
chancellor  granted  the  relief  asked  by  the  complainants,  and  his 
decree  is  now  assigned  as  error. 

VOL.  I.  10 
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A  voluntary  conveyance  is  inoperative  against  existing  cred- 
itors, and  it  is  competent  for  the  Chancery  Court  to  set  it  aside 
in  their  favor.  Stiles  v.  Lightfoot,  26  Ala.  443.  As  this  deed 
was  free  from  fraudulent  intent,  the  beneficiaries  might,  by  a 
proper  cross-bill,  have  subjected  other  property  of  the  grantor 
first  to  the  satisfaction  of  the  judgment,  by  bringing  it  within 
the  jurisdiction  of  the  court.  Without  such  a  bill  the  defend- 
ants can  only  pray  to  be  discharged.  The  defendant  in  execu- 
tion has  no  equity  to  divert  the  writ  from  property  undoubt- 
edly subject  to  it,  to  other  property  of  which  there  may  be 
doubt.  If  he  had  other  property,  which  he  preferred  should 
be  sold,  he  ought  to  have  shown  it  to  the  sheriff,  or  sold  it  him- 
self and  paid  the  debt. 

The  decree  is  affirmed. 


Meaher  v.  Pomeroy. 

Action  for  Rent,  and  for  Use  and  Occupation. 

1.  Implied  promise  not  raised  against  express  declaration.  —  The  law  will  not 
imply  a  promise  against  the  express  declarations  of  the  party  to  be  charged,  made 
at  the  time  of  the  supposed  undertaking. 

2.  Liability  of  tenant  holding  ova'  after  expiration  of  term.  — If  a  tenant,  when  in- 
formed by  his  landlord,  during  the  term,  that  an  increased  rent  will  be  demanded 
for  the  next  year,  remains  silent,  and  afterwards  holds  over  beyond  his  term,  he 
will  be  presumed  to  have  acquiesced  in  the  proposed  change,  and  will  be  bound  to 
pay  the  increased  rent  specified ;  but  if  he  expressly  declares,  when  so  informed, 
that  he  will  not  pay  the  sum  demanded,  no  such  presumption  can  be  raised  against 
him  from  the  mere  fact  of  his  holding  over ;  he  then  becomes  merely  a  tenant  at 
will,  and  only  liable  for  the  value  of  the  use  and  occupation  while  he  continues  in 
possession. 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  John  Elliott. 

This  action  was  brought  by  E.  H.  Pomeroy  against  J.  M. 
Meaher  and  T.  Meaher,  to  recover  the  rent,  or  (as  alleged  in 
the  second  count)  the  value  of  the  use  and  occupation,  of  a 
certain  lot  in  Mobile,  and  seems  to  have  been  commenced  in 
the  City  Court,  though  the  trial  was  had  in  the  Circuit  Court. 
"  On  the  trial,"  as  the  bill  of  exceptions  states,  "  the  plaintiff 
introduced  evidence  tending  to  show  that  the  defendants 
rented  from  her,  for  the  year  commencing  on  the  1st  Novem- 
ber, 1865,  and  ending  on  the  31st  October,  1866,  the  lot  de- 
scribed in  the  complaint,  but  that  no  price  was  agreed  on 
between  them,  the  plaintiff  demanding  $500  per  annum,  and 
the  defendants  insisting  that  was  too  much ;  that  the  defend- 
ants settled  the  rent  for  that  year  with  plaintiff's  agent  on  or 
about  the  12th  October,  1866,  and  paid  in  full  the  sum  of 
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$211,  which  was  accepted  in  satisfaction.  The  plaintiff's  said 
agent  then,  and  before  that  time,  informed  the  defendants  that 
the  plaintiff  demanded  $500  for  the  rent  of  the  lot  the  next 
year ;  but  defendants  stated  to  said  agent,  at  that  time,  that 
they  would  not  give  that  rent,  and  would  not  take  the  lot  at 
that  price.  There  was  evidence  tending  to  show,  also,  that  the 
defendants  used  and  occupied  said  lot  the  next  year  ;  that  the 
lot  was  vacant,  and  fronted  on  the  river,  lying  alongside  of 
another  lot  in  the  possession  of  the  defendants,  and  that  de- 
fendants' servants  piled  lumber  belonging  to  them  on  the  lot. 
No  demand  for  the  lot  was  made  by  plaintiff  during  the  year, 
but  payment  of  the  rent  was  often  demanded.  The  defendants 
introduced  evidence  tending  to  show  that  the  rental  value  of 
said  lot  was  very  little,  not  exceeding  the  sum  of  one  hundred 
dollars  per  annum,  even  to  them;  while  the  plaintiff  proved 
that  a  person  offered  $500  per  annum  for  it,  and  said  it  was 
worth  that  for  his  purposes,  but  could  not  say  what  any  one 
else  would  give  for  it,  nor  what  was  its  value  in  market.  The 
court  charged  the  jury,  that  if  the  defendants  went  into  the 
possession  of  said  lot  as  the  plaintiff's  tenants  for  one  year, 
and  the  plaintiff  informed  them,  before  the  end  of  that  year, 
that  the  rent  for  the  next  year  would  be  $500,  and  they  could 
not  have  it  for  less ;  and  if  the  defendants  held  over  after  the 
expiration  of  the  first  year,  and  used  and  occupied  the  lot,  then 
they  must  be  held  to  have  agreed  to  pay  $500  rent  for  that 
year,  whether  they  in  language  assented  to  or  dissented  from 
the  price  so  asked  by  plaintiff."  This  charge,  to  which  the 
defendants  excepted,  is  now  assigned  as  error. 

Smiths  &  Herndon,  for  appellants,  cited  Whiting  v.  Sulli- 
van^ 7  Mass.  107 ;  Worthen  v.  Stevens,  4  Mass.  448 ;  Weston 
V.  Davis,  24  Maine,  374 ;  Crommelin  v.  Theiss  ^  Co.  31  Ala. 
412. 

Alex.  McKinstey,  contra. 

PECK,  C.  J.  —  The  charge  of  the  court  below  is  wrong. 
If,  when  the  defendants  were  informed  by  the  plaintiff's  agent 
that  the  rent  of  the  lot  for  the  next  year  would  be  $500,  and 
that  the  plaintiff  would  demand  that  sum,  they  had  remained 
silent  and  said  nothing,  and,  after  the  end  of  their  lease  for 
the  previous  year,  had  continued  to  occupy  and  use  the  said  lot 
for  the  next  year,  the  law  would  have  implied  a  promise  on 
their  part  to  pay  that  sum.  As  however  the  defendants,  at 
the  time,  declared  to  said  agent  that  they  would  not  give  that 
rent,  and  would  not  take  the  lot  at  that  price,  no  such  implica- 
tion could  be  made.     The  law  never  implies  a  promise  against 
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the  expressed  will  of  a  party  sought  to  be  charged.^  Here  was 
an  express  declaration,  on  the  part  of  the  defendants,  that 
they  would  not  take  the  lot  for  the  next  year  at  the  rent  de- 
manded, the  sum  of  i500 ;  for  this  reason,  no  implication  can 
be  made  against  them  to  pay  that  sum. 

On  the  evidence,  as  it  is  stated  in  the  bill  of  exceptions,  the 
defendants  were  liable  to  pay,  not  the  rent  demanded,  $500, 
nor  the  sum  at  which  the  rent  of  the  previous  year  was  settled, 
but  to  pay  a  reasonable  rent  —  what  the  use  and  occupation  of 
the  lot  was  reasonably  worth  for  the  period  of  their  occupa- 
tion. As,  on  the  evidence,  the  law  will  not  imply  a  promise 
to  pay  the  rent  demanded  ;  so,  on  the  other  hand,  it  will  raise 
no  presumption  against  the  plaintifE,  to  receive  the  sum  at 
which  the  rent  of  the  previous  year  was  settled.  That  was, 
manifestly,  a  compromise  sum,  and  may  not  have  been  the  real 
value  of  the  rent  for  that  year.  If  the  defendants  did  not 
occupy  the  lot  for  the  whole  year,  then  they  were  liable  to  pay 
a  reasonable  rent  for  the  time  they  retained  the  possession. 
Their  holding,  after  the  termination  of  the  lease  for  the  pre- 
vious year,  under  the  circumstances,  was  at  the  will  of  the 
plaintiff.  She  might  have  put  an  end  to  that  will  at  any  time 
by  demanding  the  possession ;  and  if  withheld,  might  have 
instituted  the  proceeding  in  the  Revised  Code  called  a  real 
action,  for  its  recovery  ;  and  in  that  action  her  recovery  would 
be  the  possession  of  the  lot,  and  damages  for  its  use  and  occu- 
pation up  to  the  time  of  the  verdict.  Crommelin  v.  Theiss  ^ 
Co.  31  Ala.  412. 

For  the  errors  in  the  charge,  the  judgment  must  be  reversed, 
and  the  cause  remanded,  &c. 


Dudley  v,  Falkner. 

Garnishment  on  Judgment. 

Garnishment  against  executor,  as  debtor  of  himself.  —  A  garnishment  on  a  judg- 
ment may  be  sued  out  against  an  executor  in  his  official  capacity,  although  the 
judgment  is  against  himself  personally. 

Appeal  from  the  City  Court  of  Montgomery. 
Tried  before  the  Hon.  John  D.  Cunningham. 

W.  S.  Thoeington,  for  appellant.  —  In  contemplation  of 

1  In  Chitty  on  Contracts  it  is  said :  "  The  law  will  not  imply  a  promise  against 
the  express  declarations  of  the  party  to  be  charged,  made  at  the  time  of  the  sup- 
posed undertaking."    Note  1,  page  18. 
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law,  Jefferson  Falkner  as  an  individual,  and  Jefferson  Falk- 
ner as  executor  of  W.  B.  S.  Gilmer,  are  entirely  different  per- 
sons ;  and  this  court  has  frequently  recognized  the  distinction. 
Tillinghast  v.  Johnson,  5  Ala.  514  ;  Carter  v.  Ingraham^  43 
Ala.  78.  If  the  garnishee  had  been  compelled  to  answer,  it 
might  have  appeared  that  his  testator's  estate  was  indebted 
to  him  for  services  rendered,  or  would  be  indebted  to  him  on 
final  settlement ;  and  the  plaintiff  should  have  had  judgment 
against  him,  in  that  event,  to  be  levied  of  the  goods  and  chat- 
tels of  his  testator,  in  his  hands  to  be  administered.  That  the 
proceeding  by  garnishment  may  be  maintained  in  such  a  case 
as  this,  see  Drake  on  Attachment,  452,  543  ;  Grrayson  v. 
Veecher^  12  Martin's  La.  688  ;  G-raighle  v.  Notnagel^  1  Peters's 
C.  C.  245. 

Watts  &  Troy,  contra.  It  is  a  well  settled  rule,  that  if  an 
executor  is  indebted  to  the  estate  he  represents,  the  law  pre- 
sumes that  he  pays  himself  at  once ;  and  even  if  he  be  insol- 
vent, he  can  be  charged,  on  final  settlement,  with  the  amount 
of  his  own  indebtedness,  and  the  sureties  on  his  official  bond 
are  liable  for  the  debt.  Childress  v.  Childress^  3  Ala.  752  ; 
Chandler  v.  Shehan^  7  Ala.  251 ;  King  v.  Shackleford^  6  Ala. 
423  ;  Edmunds  v.  Crenshaw^  14  Peters,  166  ;  King  v.  ShacTc- 
leford,  13  Ala.  435  ;  Purdom  v.  Tipton,  7  Ala.  914.  When 
the  obligation  to  pay  and  the  right  to  demand  payment  coexist 
in  the  same  person,  even  for  a  moment,  the  law  presumes 
that  the  debt  is  paid.  Whitworth  v.  Oliver,  37  Ala.  293,  and 
particularly  the  fifth  paragraph  of  the  opinion  on  page  293, 
and  the  authorities  there  cited.  The  question  is  narrowed 
down  to  this :  Could  Falkner  be  garnisheed  to  answer  what  he 
owed  to  himself  ? 

PETERS,  J.  —  At  the  October  Term,  1870,  of  the  City 
Court  of  Montgomery,  Charles  K.  Dudley,  as  plaintiff,  recov- 
ered judgment  against  Jefferson  Falkner,  in  said  City  Court, 
for  the  sum  of  $987.50,  besides  the  further  sum  of  $10.50  for 
costs  of  suit.  On  this  judgment  the  said  Dudley  sued  out 
process  of  garnishment  in  said  City  Court  against  Jefferson 
Falkner  and  Benajah  S.  Bibb,  as  the  executors  of  the  will  of 
Wm.  B.  S.  Gilmer,  deceased,  on  the  23d  day  of  January,  1872, 
which  was  made  returnable  into  said  City  Court  as  required  by 
law.  The  summons,  or  process  of  garnishment,  was  regularly 
executed  on  said  Bibb  and  said  Falkner,  on  the  said  23d  day 
of  January,  1872.  On  the  return  of  this  process  into  court, 
Bibb  appeared  and  answered  the  same.  In  this  answer  he 
says  he  "  makes  his  answer  of  no  indebtedness  to  the  defendant, 
and  that  he  is  not  such  executor  now,  and  was  not  at  the  time 
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of  the  service  of  the  writ  of  garnishment."     On  this  answe 
Bibb  was  discharged,  and  allowed  his  costs. 

At  the  same  term  of  the  said  City  Court,  said  Jefferson 
Falkner  also  appeared,  and  "  suggested  to  the  court  that  Jef- 
ferson Falkner,  the  defendant  in  execution,  is  the  same  Jeffer- 
son Falkner  who  is  garnisheed  in  this  cause  as  executor  of  the 
last  will  and  testament  of  said  Wm.  B.  S.  Gilmer,  deceased." 
This  suggestion  being  admitted  by  the  plaintiff,  said  Dudley, 
"  the  said  garnishee,"  said  Falkner,  "  thereupon  moved  the 
court  to  discharge  him  on  the  ground  mentioned  in  said  sug- 
gestion." Whereupon  the  court  below  granted  Falkner 's 
motion,  and  rendered  a  judgment  discharging  him,  and  taxed 
the  plaintiff  in  the  garnishment  with  the  costs.  To  this  Dud- 
ley, the  plaintiff  in  the  garnishment,  excepted,  and  made  his 
exception  a  part  of  the  record  by  bill  of  exception.  From 
this  judgment  Dudley  appeals  to  this  court,  and  assigns  the 
discharge  of  Falkner,  without  answer,  as  error. 

The  proceeding  by  garnishment  is  statutory  in  this  State. 
And  the  main  question  in  this  case  is  this :  Was  Falkner,  as 
the  executor  of  the  will  of  Gilmer,  deceased,  exempted  from 
its  operation  ?  Garnishments  may  be  issued  in  favor  of  any 
judgment  creditor,  against  any  person  supposed  to  be  indebted 
to  the  defendant,  on  the  terms  prescribed  by  the  statute.  Rev. 
Code,  §  2892.  The  proceedings  on  a  garnishment  so  sued  out 
are  required  to  be  conducted  as  follows  :  "  Such  person  is  called 
the  garnishee,  and  must  be  cited  by  the  officer  to  appear  at 
the  return  term  of  the  writ,  and  answer  upon  oath  whether  he 
was  indebted  to  the  defendant  at  the  time  of  the  levy  of 
the  attachment,  or  at  the  time  of  making  his  answer,  and 
whether  he  will  not  be  indebted  in  future  to  him  by  con- 
tract then  existing  ;  and  whether  he  has  not  in  his  possession, 
or  under  his  control,  personal  or  real  property,  or  things  in 
action,  belonging  to  the  defendant ;  a  copy  of  which  citation 
he  must  retiirn  executed,  together  with  the  attachment  and 
levy."  Rev.  Code,  §  2944.  This  section  of  the  Code  is  ap- 
plicable to  this  case.  Rev.  Code,  §§  2892,  2894.  Only  the 
citation  here  is  a  summons,  and  is  served  and  made  returnable 
as  an  independent  proceeding.  Rev.  Code,  §§  2892,  2894,  su- 
pra. And  "  the  garnishee  must  answer  upon  oath,  according  to 
the  terms  of  the  citation,  within  the  first  three  days  of  the  re- 
turn term  of  the  attachment "  (or  summons),  "  and  may,  if 
required  by  the  plaintiff,  be  examined  orally  in  the  presence 
of  the  court."  Rev.  Code,  §§  2894,  2968.  And  the  statute 
further  directs,  that  "  If  the  garnishee  fail  to  appear  and  an- 
swer, a  conditional  judgment  must  be  rendered  against  him 
for  the  amount  of  the  plaintiff's  claim,  as  ascertained  by  his 
judgment,  to  be  made  absolute  if  he  does  not  appear  within 
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the  first  three  days  of  the  next  term  and  answer,"  upon  proper 
notice  of  such  conditional  judgment.     Rev.  Code,  §  2973. 

The  description  of  the  person  to  be  cited  as  the  garnishee 
does  not  exempt  any  one  against  whom  a  judgment  may  be 
rendered.  An  executor  may  be  sued,  and  a  judgment  may  be 
rendered  against  him  as  such.  1  Chit.  PI.  19,  20,  22.  Then 
Jefferson  Falkner,  as  the  executor  of  the  last  will  and  testa- 
ment of  Wm.  B.  S.  Gilmer,  deceased,  may  be  sued.  It  is 
true  that,  in  such  a  suit,  as  a  general  rule,  the  executor  does 
not  represent  a  personal  interest,  but  only  the  interest  of  the 
deceased,  or  the  estate,  and  the  judgment  is  not  against  the 
executor  personally.  But,  as  executor,  one  may  acquire  rights 
against  the  estate  of  the  deceased,  which  may  ultimate  in  a 
legal  liability  or  claim  in  his  favor  against  the  estate,  which  is 
subject  to  be  discharged  by  a  payment  or  a  retainer  in  money. 
The  statute  creating  this  right  declares,  that  "  executors  and 
administrators  may  be  allowed  such  commissions  on  all  receipts 
and  disbursements  by  them,  as  such,  as  may  appear  to  the 
Probate  Court  a  fair  compensation  for  their  trouble,  risk,  and 
responsibility,  not  to  exceed  two  and  one  half  per  cent,  on  the 
receipts,  and  the  same  percentage  on  the  disbursements  ;  and 
the  court  may  also  allow  actual  expenses,  and  for  special  or 
extraordinary  services,  such  compensation  as  is  just."  Rev. 
Code,  §  2161.  The  executor  is  also  entitled  to  the  same  com- 
missions on  the  appraised  value  of  all  personal  property, 
moneys,  and  solvent  notes  distributed  by  him.  Rev.  Code, 
§  2162.  The  compensation  to  which  the  executor  or  adminis- 
trator may  thus  become  entitled  may  amount  to  a  very  con- 
siderable sum  of  money.  To  say  that  this  shall  be  protected 
against  seizure  by  garnishment  is,  in  effect,  allowing  the  ex- 
ecutor or  administrator  to  profit  by  his  own  wrong.  Certainly 
this  right  to  compensation  is  a  claim  which  would  survive  to 
the  executor's  representative,  if  it  is  not  paid  during  his  life. 
It  is  property  in  the  nature  of  a  thing  in  action,  or  money  due 
upon  account.  And  in  this  form  of  action  it  is  no  sufiicient 
objection  to  say  that  the  defendant  in  the  judgment  cannot  be 
called  to  answer  what  he  owes  himself  in  his  representative 
capacity  ;  that  is,  what  the  estate  he  represents  owes  him  for 
compensation  for  his  services. 

In  the  case  of  Gray  son  v.  Veeche  (12  La.  688)  the  Supreme 
Court  of  Louisiana  has  decided,  under  a  statute  similar  to 
ours,  that  a  party  may  attach  the  amount  of  a  judgment 
against  himself.  This  decision  is  supported  by  the  English 
and  American  authorities.  1  Rolle's  Abridg.  554 ;  Graighle 
V.  Notnagel,  1  Peters  C.  C.  R.  245.  It  establishes  the  prin- 
ciple that  a  plaintiff  in  garnishment  may  attach  funds  in  his 
own  hands  to  pay  a  debt  due  to  him  from  the  person  whom  he 
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owes.  In  the  case  at  bar,  the  plaintiff  in  garnishment  seeks 
to  attach  funds  due  from  an  estate  to  the  representative  of  such 
estate,  who  is  the  debtor  of  the  plaintiff  in  the  garnishment. 
There  could  be  no  doubt  that  this  proceeding  would  lie,  if  the 
representative  were  a  person  different  from  the  garnishee.  In 
the  latter  case,  the  funds  would  be  personal  property  of  the 
garnishee,  under  the  control  of  the  representative,  which  should 
be  paid  out  of  the  assets  of  the  estate.  If  the  claim  sought 
to  be  seized  by  the  garnishment  were  a  debt  due  by  the  tes- 
tator to  the  defendant,  then  it  comes  within  the  express  words 
of  the  statute.  The  statute  declares  that  "  executors  and  ad- 
ministrators may  be  garnisheed  for  a  debt  due  by  the  testator 
or  intestate  to  the  defendant."  Rev.  Code,  §  2947.  If  it  should 
happen  in  such  a  case  that  the  executor  and  the  defendant,  as 
in  this  case,  were  the  same  person,  then  the  statute  would  be 
abortive,  even  in  the  very  face  of  its  purpose  and  its  words. 
This  would  turn  the  law  itself  into  a  cloak  for  wrong-doing. 
This  is  not  in  accordance  with  any  of  the  purposes  of  the  stat- 
ute. Falkner  as  an  individual,  and  Falkner  as  the  executor  of 
the  will  of  Gilmer,  are  not,  in  contemplation  of  law,  the  same 
person  ;  and  a  judgment  against  the  one  does  not  bind  the 
other,  and  such  judgments  are  not  to  be  satisfied  out  of  the 
same  funds.  The  one  is  to  be  satisfied  out  of  the  estate  of  the 
individual,  and  the  other  is  to  be  satisfied  out  of  the  assets  of 
the  deceased  testator,  in  the  hands  of  the  executor,  to  be  ad- 
ministered. The  latter  judgment  is  the  one  to  be  rendered 
in  this  suit,  in  the  event  that  Falkner  as  executor  should  be 
found,  upon  his  answer  or  oral  examination  "  in  the  presence 
of  the  court,"  to  have  funds  or  claims  payable  in  money  under 
his  control  which  belonged  to  Falkner  as  an  individual.  There 
would  be  no  inconsistency  in  such  a  judgment  if  the  answer  or 
examination  should  justify  it.  I  am  therefore  of  opinion  that 
the  court  below  erred  in  dismissing  the  garnishment  on  the 
grounds  alleged  in  Falkner 's  suggestion.  On  the  proper  ser- 
vice and  return  of  the  citation,  he  should  have  been  required 
to  appear  in  court  and  answer  the  citation  in  his  representa- 
tive character,  and  to  have  submitted  to  the  oral  examination 
allowed  by  law,  if  required  by  the  plaintiff  to  do  so.  Rev. 
Code,  §§  2892,  2894,  2944,  2968 ;  29  Ala.  454 ;  18  Ala.  80  ; 
5  Ala.  583. 

The  judgment  of  court  below  is  reversed  and  the  cause  re- 
manded, with  directions  to  the  City  Court  to  proceed  in  the 
further  progress  of  the  case  in  conformity  with  the  principles 
laid  down  in  this  opinion  ;  and  the  appellee  will  pay  the  costs 
of  this  appeal. 

Note  by  Reporter.  —  On  a  subsequent  day  of  the  term, 
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in  response  to  an  application  for  a  rehearing,  the  following 
opinion  was  delivered  :  — 

PETERS,  J.  —  The  application  for  rehearing  in  this  case  is 
denied,  with  costs.  It  simply  proposes  a  review  of  the  argu- 
ment on  the  point  on  which  the  reversal  was  resisted  in  the 
first  instance.  I  think  this  is  already  suflBciently  answered, 
and  from  this  answer  the  court  is  not  willing  to  recede.  There 
will  be  no  serious  difiiculty  if  the  answer  of  Falkner  as  ex- 
ecutor of  Gilmer,  deceased,  justifies  it  in  rendering  the  proper 
judgment  against  him  as  such  executor,  in  favor  of  Dudley,  or 
discharging  him  as  garnishee.  This  is  all  that  need  be  done, 
in  the  manner  that  the  statute  requires. 


Chappell  V,  Doe  ex  dem,  Williamson  et  aL 

Ejectment. 

1.  Private  legislative  act,  authorizing  sale  of  real  estate  belonging  to  in/ants  and  mar- 
ried women.  —  A  private  act  of  the  legislature,  authorizing  a  sale  of  real  estate  pur- 
suant to  an  agreement  between  the  tenant  for  life  and  remainder- men  under  a  will, 
passed  at  the  instance  of  the  parties  themselves,  is  valid,  notwithstanding  the  mi- 
nority and  coverture  of  some  of  the  parties. 

2.  Rebel  legislative  acts.  —  A  private  act  of  the  Legislature  of  this  State,  passed 
in  1863,  under  which  a  sale  of  real  estate  was  made  during  the  same  year,  cannot 
be  held  void  on  the  ground  that  the  State  was  then  in  revolt  against  the  federal 
government.     (Peters,  J.,  dissenting.) 

3.  Grant  of  administration  de  bonis  non.  —  A  grant  of  letters  of  administration  de 
bonis  non  is,  in  a  collateral  proceeding,  prima  facie  evidence  that  there  was  a  vacancy 
in  the  administration  ;  and  the  mere  proof  of  a  final  settlement  by  the  preceding  ad- 
ministrator, in  which  he  was  not  formally  discharged,  is  not  sulHcient  to  show  the 
invalidity  of  the  appointment. 

4.  Confederate  currency  as  consideration  of  deed.  —  When  a  deed  recites  a  cash 
consideration,  it  is  not  permissible,  in  a  court  of  law,  to  show  that  the  considera- 
tion was  in  fact  confederate  currency. 

Appeal  from  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  John  Elliott. 

None  of  the  papers  in  this  case,  except  the  opinion  of  the 
court,  have  come  to  the  hands  of  the  reporter. 

Gbaham  &  Aerington,  Stone  &  Clopton,  and  Watts 
&  Tkoy,  for  appellants. 

Elmoke  &  Gunter,  contra. 

B.  F.  SAFFOLD,  J.  —  By  the  will  of  Catherine  Baker  the 
appellees  were  entitled  to  the  remainder  of  a  certain  parcel  of 
land,  after  the  termination  of  the  life  estate  of  Mary  Eliza 
Peacock.  Although  two  of  them  were  minors,  and  another 
was  a  married  woman,  they  united  with  the  said  Mary  Eliza 
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Peacock  in  an  application  to  the  legislature  for  authority  and 
permission  to  sell  the  land,  alleging  that  a  sale  would  be  ben- 
eficial and  necessary  for  all  parties  concerned.  It  was  agreed 
between  them  that  the  life  estate  should  be  surrendered,  and 
the  tenant  for  life  should  share  equally  with  the  remainder- 
men in  the  division  of  the  proceeds  of  the  sale.  In  compli- 
ance with  their  petition,  an  act  of  the  legislature  was  obtained, 
and  the  sale  was  effected.  W.  C.  Bibb  became  the  purchaser 
of  the  lot  in  controversy,  and  afterwards,  he  becoming  bank- 
rupt, his  assignee  in  bankruptcy  sold  it  to  the  appellant.  A 
formal  conveyance  was  duly  executed  on  each  of  these  sales. 
The  appeal  is  taken  from  a  judgment  against  the  appellant,  in 
a  suit  of  ejectment  instituted  by  the  appellees.  The  errors 
assigned  involve  the  validity  of  the  act  of  the  legislature,  and 
also  the  conformity  of  the  sale  to  its  indispensable  require- 
ments. 

1.  The  power  of  the  legislature  to  provide  for  the  sale  of 
any  interest  in  property  belonging  to  minors  in  esse  is  based  on 
such  high  and  repeatedly  affirmed  authority  of  judicial  decision 
and  legislative  action,  that  it  may  now  be  considered  indubi- 
table. Whatever  limitation  should  be  applied  to  this  proposi- 
tion is  certainly  not  applicable  to  a  particular  law,  which  is 
not  inconsistent  with  the  general  law,  although  a  different 
mode  of  effecting  the  same  object  is  provided.  It  is  not  cor- 
rect that  a  minor  cannot  assent  to  the  passage  of  a  law  author- 
izing the  sale  of  his  real  estate,  or  that  he  would  have  a  right 
to  affirm  or  disaffirm  the  sale  when  he  became  of  age.  The 
legislature  may  authorize  a  guardian  to  convey  the  lands  of  an 
infant,  or  may  give  the  capacity  to  the  infant  himself  to  convey 
them.  It  can  also  render  a  married  woman  sui  juris.  These 
principles  are  fully  maintained  in  the  cases  of  Holman  v.  Bank 
of  Norfolk,  12  Ala.  369-414;  and  Watkins  v.  Holman,  16 
Peters  (U.  S.),  25-62,  63. 

Mrs.  Peacock  and  her  children  agreed  together  that  she 
would  surrender  her  life  estate  in  property  devised  "  to  her  sole 
and  separate  use,  free  from  the  dominion,  debts,  and  liabilities 
of  her  present  and  any  future  husband,  during  her  natural 
life,  and  at  her  death  to  the  issue  of  her  body  then  living,  and 
their  heirs  forever  ;  "  that  the  property  should  be  sold,  and  the 
proceeds  equally  divided  between  them  all.  By  this  arrange- 
ment, the  children  would  enjoy  presently  their  shares,  and  the 
mother  would  receive  absolutely  a  part  of  what  she  had  the 
right  to  use  entirely  during  her  life.  They  then  jointly  ap- 
plied to  the  legislature  for  the  requisite  authority  to  execute 
this  agreement,  presenting  such  a  bill  as  they  deemed  adequate 
for  their  protection  and  relief.  The  bill  was  passed,  and,  in 
accordance  with  their  wishes,  the  sale  was  made.     What  more 
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was  done,  in  substance,  by  this  legislation,  than  to  remove  the 
disabilities  of  marriage  and  nonage  in  a  particular  instance  ? 
Have  the  parties  who  requested  it  a  right  to  object?  We 
think  not. 

2.  The  invalidity  of  the  act  cannot  be  maintained  on  the 
ground  that  it  was  passed  by  the  legislature  at  a  time  when 
the  State  was  in  revolt  against  the  federal  government.  The 
application  was  made,  the  act  passed,  and  the  sale  completed 
during  the  same  period.  Our  decisions  have  sustained  the 
legislative  and  judicial  action  under  such  circumstances.  Grrif- 
fin  V.  Ryland,  45  Ala.  688. 

3.  The  next  branch  of  this  case  is  the  conformity  of  the  sale 
to  the  requirements  of  the  act.  It  was  directed  to  be  made 
by  the  administrator  with  the  will  annexed  of  Catherine  Baker, 
but  not  until  he  had  filed  his  assent  thereto  in  the  Probate 
Court  of  Montgomery  County,  where  the  land  was  situated. 
Brame  was  appointed  administrator,  for  the  purpose  of  making 
the  sale  according  to  the  conditions ;  and  as  such  he  filed  his 
assent.  It  is  claimed  for  the  plaintiffs,  that  there  was  at  the 
time  of  his  appointment  an  administrator  who  had  never  been 
discharged,  and  therefore  the  appointment  of  Brame  was  void. 
Jos.  D.  Hopper  had  been  the  administrator,  and  had  made  a 
final  settlement  of  the  estate  of  Catherine  Baker,  in  which  a 
decree  had  been  rendered  against  him,  in  favor  of  Mary  Eliza 
Peacock  as  the  sole  distributee.  Prior  to  this,  he,  as  such  ad- 
ministrator, had  obtained  a  decree  for  about  the  same  amount 
against  her,  as  the  administratrix  of  her  husband,  who  was  the 
predecessor  of  Hopper  in  his  administration.  It  does  not  ap- 
pear how  these  decrees  were  settled,  but  Hopper  was  not  for- 
mally discharged.  This  administration  was  committed  to  him 
in  1854,  by  virtue  of  his  office  of  general  administrator  of  the 
county.  His  final  settlement  was  made  in  1856.  Brame  was 
appointed  in  1863. 

A  final  settlement  may  or  may  not  operate,  ipso  facto,,  as  a 
discharge  of  the  administrator.  SanTcey  v.  Sankey  (18  Ala. 
713),  and  /Simmons  v.  Pierce  (lb.  405),  are  to  the  effect  that 
it  does  not,  if  assets  subseqently  come  to  his  hands.  But  he 
cannot,  after  such  a  settlement,  be  any  more  held  accountable, 
without  some  voluntary  act  on  his  part.  Watt  v.  Watt,  37 
Ala.  543  ;  Modawell  v.  Holmes,  40  Ala.  391.  What  need 
is  there  of  a  formal  discharge  ?  Is  not  the  expression  of  facts 
as  conclusive  as  any  declaration  of  language  ?  Those  interested 
against  him  are  powerless  to  bring  him  to  account.  But  if  he 
should  receive  assets  afterwards,  neither  he  nor  his  sureties 
should  be  allowed  to  plead  the  settlement.  The  appointment 
of  an  administrator  de  bonis  non  is,  of  itself,  primd  facie  evi- 
dence that  there  was  a  vacancy  in  the  administration,  and  will 
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be  held  conclusive,  until  it  is  clearly  and  explicitly  disproved. 
Grray's  Administrator  v.  Cruise,  36  Ala.  559.  This  is  especi- 
ally the  case  in  a  collateral  proceeding.  Coghurn  v.  McQueen, 
46  Ala.  551.  Hopper  was  administrator  only  by  virtue  of  his 
office  of  general  administrator,  which  he  may  have  vacated. 
The  appointment  of  Brame  is  not  shown  to  have  been  invalid. 
4.  As  this  is  an  action  at  law,  and  the  deed  to  Bibb  shows 
on  its  face  a  cash  consideration,  the  nature  of  the  consideration 
is  not  inquirable  into.  Whatever  advantage  the  appellees  may 
be  entitled  to,  if  any,  on  account  of  payment  in  confederate 
currency,  is  cognizable  only  in  a  court  of  equity.  Williamson 
V.  Berry,  8  Howard  U.  S.  R.  495,  563-4. 

There  was  no  error  in  admitting  the  transcript  showing  the 
administration  of  Hopper.  But  there  was  in  excluding  that  of 
Brame's  appointment  and  administration.  The  judgment  is 
reversed,  and  the  cause  remanded. 

PETERS,  J.  —  I  dissent  from  so  much  of  my  Brother  Saf- 
fold's  argument  as  gives  validity  to  the  acts  of  the  legislature 
of  the  rebel  government  of  this  State  during  the  late  war. 


Smith  V.  Smith. 

Petition  to  enjoin  Executions  issued  on  Decree  for  Alimony. 

1.  Chancellor's  decree  on  evidence.  —  The  rule  is  established  by  the  decisions  of 
this  court,  that  when  the  chancellor's  decree  rests  on  his  conclusions  from  the  evi- 
dence, it  will  not  be  reversed  unless  there  is  a  strong  preponderance  of  the  evi- 
dence against  its  correctness. 

2.  Presumption  of  death  of  absent  person,  from  lapse  of  time  without  intelligence, — 
The  presumption  of  the  death  of  an  absent  person,  after  the  lapse  of  seven  years 
without  intelligence,  has  less  force  here  than  in  the  country  where  the  law  on  this 
subject  originated,  and  does  not  arise  where  the  absent  person  is  known  to  have 
acquired  a  doraicil  in  another  state ;  and  where  the  presumption  is  sought  to  be 
established  by  the  affidavits  of  witnesses  who  have  no  interest  in  the  absent  person, 
being  neither  relatives,  friends,  nor  members  of  the  family,  their  testimony  is  over- 
come and  destroyed  by  the  testimony  of  one  credible  witness,  who  is  well  ac- 
quainted with  the  absent  person,  knows  his  handwriting,  and  has  received  a  letter 
from  him  within  the  period  of  seven  years. 

Appeal  from  the  Chancery  Court   of  Randolph. 
Heard  before  the  Hon.  B.  B.  McCraw. 

Foster  &  Forney,  for  appellant. 

W.  H.  Smith  &  C.  D.  Hudson,  contra. 

PECK,  C.  J.  —  This  case  was  submitted  on  the  part  of  ap- 
pellee's counsel  as  a  delay  case,  and  on  behalf  of  appellant, 
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on  the  errors  assigned,  without  briefs.  The  record  was  exam- 
ined, and  no  error  being  discovered,  the  decree  of  the  chancel- 
lor was  affirmed.  The  appellant's  counsel  now  make  an  appli- 
cation for  a  rehearing. 

The  case  was  commenced  by  petition  in  the  Chancery  Court, 
and  prayed  that  certain  executions  issued  against  appellant,  in 
favor  of  appellee,  might  be  enjoined.  An  injunction  was  is- 
sued, and,  after  the  case  was  several  times  continued,  the  mat- 
ter of  the  petition  was  submitted  on  affidavits,  filed  by  appel- 
lant and  by  the  counsel  of  appellee.  The  chancellor  dissolved 
the  injunction,  and  dismissed  the  petition,  and  ordered  the 
register  to  reissue  the  executions,  with  six  per  cent,  damages. 
The  case  made  by  the  record  may  be  stated  as  follows  :  — 

In  1859  petitioner  was  divorced  from  his  wife,  said  appellee, 
by  the  decree  of  said  Court  of  Chancery,  and  one  hundred  dol- 
lars was  decreed  to  appellee  for  alimony,  to  be  paid  by  appel- 
lant annually,  and  that  executions  should  be  issued  to  collect 
the  same,  if  not  paid.     The  executions  prayed  to  be  enjoined 
were  issued  to  collect  said  alimony.     The  ground  upon  which 
they  were  sought  to  be  enjoined  was  the  alleged  presumed 
death   of  the   appellee.     The  petition  states  that,  soon   after 
said  decree  of  divorce,  or  shortly  before,  said  appellee  left  the 
State  of  Alabama  and  went  West ;  that  no  executions  were 
issued  to  collect  said  alimony,  as   far    as  petitioner  was  ad- 
vised, until  some  time  in  the  year  1867,  when  several  execu- 
tions were  issued  for  the  alimony  due  up  to  that  time ;  that 
said  executions  were  issued,  as  petitioner  was  informed,  at  the 
instance  of  appellee's  attorneys  ;  that  soon  after  said  executions 
were  issued,  appellant  filed  his  bill  in  said  Chancery  Court,  al- 
leging that  appellee  had  intermarried  with  a  man  by  the  name 
of  Gwin,  in  Texas,  and  had  been  married   since   1863,  and 
prayed  for  a  supersedeas  or  other  restraining  order  against  the 
collection  of  said  executions ;  that  said  bill  was  finally  heard 
in  1868,  and  a  decree  rendered  that  petitioner  should  pay  a 
certain  amount  for  back  alimony  and  cost,  which  he  paid ;  that 
some  time  afterwards,  said  cause  was  removed  to  the  Supreme 
Court  by  appellee's  attorneys,  and  the  said  decree  was  reversed 
and  the  bill  was  dismissed.     The  petition  further  states,  that 
petitioner  had  not  heard  from  appellee  since  the  year  1864  ; 
that  he  had  recently  been  to  Texas  for  the  purpose  of  ascer- 
taining the  residence  of  appellee,  and  to  bring  about  a  settle- 
ment of  her  claim  to  alimony,  but  could  find  no  trace  of  her, 
and  that  he  believed  she  had  departed  this  life. 

The  affidavits  upon  which  said  petition  was  heard,  on  the 
part  of  appellant,  consist  of  five  besides  that  of  petitioner. 
Some  of  said  affidavits  merely  state  that  affiants  knew  appel- 
lee at  the  time  appellant  was  divorced ;  that  about  that  time 
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appellee  left  the  county,  and  it  was  said  the  State,  and  that 
they  had  not  seen  or  heard  from  her  since.  Some  go  further, 
and  state  that  affiants  had  recently  been  to  Texas,  and  trav- 
elled through  several  counties,  and  made  inquiries  for  appellee 
of  persons  that  had  known  her  in  Alabama,  and  tliat  none  of 
the  persons  of  whom  inquiries  were  made,  knew  anything  of 
her.  On  the  part  of  appellee,  the  affidavit  of  W.  H.  Smith 
was  in  evidence,  which  states  that  affiant,  in  1867,  received  a 
letter  from  appellee,  in  which  she  made  inquiry  about  her  al- 
lowance of  alimony  ;  that  he  was  well  acquainted  with  appel- 
lee, and  knew  her  handwriting,  and  knew  said  letter  was  writ- 
ten by  her ;  that  since  the  last  term  of  said  court  he  had 
received  a  letter  from  a  gentleman,  whose  statements  he  firmly 
believed,  who  said  appellee  was  then  alive,  and  stated  her  post- 
office,  and  her  circumstances  and  condition  in  life. 

Now,  conceding  that  appellant's  petition  is  not  Avithout 
equity  (which  is  by  no  means  free  from  doubt),  then  the  only 
question  to  be  decided  by  the  chancellor  was  one  of  fact ; 
whether,  on  the  whole  evidence,  there  was  a  reasonable  pre- 
sumption that  appellee  was  dead  at  the  time  the  appellant's 
petition  was  filed.  On  the  rule  established  by  the  decisions  of 
this  court,  that  where  a  decree  rests  upon  the  conclusions  of  the 
chancellor  from  the  evidence  it  will  not  be  disturbed  unless 
there  is  a  strong  preponderance  of  evidence  against  its  correct- 
ness, the  decree  in  this  case  must  be  affirmed.  The  affidavits 
on  behalf  of  the  appellant,  in  the  absence  of  any  countervailing 
evidence,  can  hardly  be  said  to  raise  the  presumption  which 
the  law  requires  in  such  cases.  It  is  admitted,  the  books  say, 
that  where  the  issue  is  upon  the  life  or  death  of  a  person,  after 
seven  years'  absence,  without  intelligence  concerning  the  per- 
son, the  presumption  of  life  ceases,  and  the  burden  of  proof 
is  devolved  on  the  other  party.  1  Greenl.  Ev.  §  41.  But 
considering  the  great  length  and  breadth  of  this  country,  and 
the  migratory  character  of  the  people,  the  presumption  has  less 
force  here  than  in  the  country  where  the  law  on  this  subject 
originated  ;  and  in  a  majority  of  cases  there  is  probably  little 
doubt  such  presumptions  are,  in  fact,  contrary  to  the  truth. 
They  should  not,  therefore,  be  permitted  to  be  too  easily  or  too 
readily  established. 

In  cases  of  this  sort,  it  seems  to  me,  the  evidence  of  parties 
having  no  particular  interest  in  the  person  whose  life  or  death 
is  in  issue,  not  being  relations,  friends,  or  members  of  the  fam- 
ily, —  parties  with  whom  the  absent  person,  if  alive,  would 
not  be  likely  to  have  any  correspondence ;  for  example,  ac- 
quaintances mei'ely,  or  former  neighbors,  —  deposing  to  the  ab- 
sence of  the  person,  and  that  there  had  been  no  intelligence 
concerning  him  ;  that  they  had  not  heard  of  him  for  a  period 
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of  seven  years,  should  have  but  little  weight.  This  is  the  case 
with  all  the  parties,  the  appellant  himself  excepted,  whose 
affidavits  were  read  on  his  behalf.  When  these  affidavits  are 
considered  in  opposition  to  the  affidavit  of  W.  H.  Smith  on 
the  part  of  the  appellee,  in  which  he  deposes  that  he  was  well 
acquainted  with  appellee,  and  knew  her  handwriting,  and 
that  within  the  period  of  seven  years,  to  wit,  within  the  period 
of  four  years,  he  had  received  a  letter  from  her  on  the  subject 
of  her  alimony,  and  knew  the  said  letter  was  in  her  hand- 
writing ;  the  evidence  to  sustain  the  petition,  and  raise  a  rea- 
sonable presumption  that  appellee  was  dead,  instead  of  greatly 
preponderating  against  the  correctness  of  the  chancellor's  de- 
cree, is  overcome  and  destroyed  by  the  affidavit  of  said  W.  H. 
Smith ;  add  to  this  the  probability  that  appellee  was  alive 
at  the  time  (1868)  when  appellant  filed  his  bill  to  supersede 
executions  that  had  been  issued  to  collect  appellee's  alimony, 
due  before  that  time,  on  the  ground,  not  that  she  was  dead, 
but  had  intermarried  with  a  man  by  the  name  of  Gwin  ;  and 
furthermore,  that  no  inquiries  were  made  for  her  by  appellant's 
witnesses  in  this  c^se  by  her  newly  acquired  name  of  Gwin. 
If  she  was  married  in  1863,  it  would  hardly  be  expected  she 
would  be  found  in  1872,  by  inquiries  made  for  her  by  the  name 
of  Smith.  And,  finally,  inasmuch  as  it  is  admitted  in  the 
petition  that  appellee  was  married  in  Texas  in  1863,  and 
thereby  acquired  a  residence  and  home  in  that  State,  and  in- 
telligence of  this  was  known  to  appellant  in  1868,  when  he 
filed  his  bill  against  her  in  said  Chancery  Court,  the  ground 
and  foundation  of  the  presumption  of  death  that  might  oth- 
erwise have  arisen  was  thereby  destroyed  ;  as  such  presumption 
will  not  be  made  as  to  one  who  has  acquired  a  home  and  dom- 
icil  in  another  state,  and  this  is  known  in  the  state  of  his  for- 
mer residence. 

Without  pursuing  this  matter  further,  I  am  satisfied  the  de- 
cree of  the  chancellor  was  properly  affirmed.  The  application 
for  a  rehearing  is,  therefore,  denied,  at  appellant's  cost. 


Roddy  &  Dahm  v,   McGetrick. 

Action  by  Employee  to  recover  Damages  for  Breach  of  Contract. 

1 .  Construction  of  contract  for  employment  of  clerk  in  dry -goods  stare.  —  In  an  action 
against  dry-goods  merchants,  to  recover  damages  for  a  breach  of  contract  as  fol- 
lows:"  Defendant  R.  offered  plaintiff  $75  a  month  to  clerk  for  defendants;  but 
plaintiff  told  said  R.  that  he  would  enter  into  no  agreement  to  serve  him  as  clerk 
unless  his  position  would  be  permanent,  and  R.  replied  that  his  position  would  be 
permanent,  —  permanent  above  any  one  in  the  house ; "  a  charge  to  the  jury,  "  that 
if  the  employment  was  not  for  a  month,  a  reasonable  construction  would  be  for  a 
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year,  in  the  absence  of  a  construction  by  the  parties,"  cannot  be  held  erroneous  by 
the  appellate  court. 

2.  Abstract  charge.  —  A  charge  aslfed,  which  assumes  as  proved  a  fact  which  the 
evidence  does  not  clearly  establish,  is  abstract,  and  is  properly  refused  for  that  reason. 

3.  Verdict.  —  A  verdict  for  the  plaintiff,  estimating  (instead  of  assessing)  his  dam- 
ages at  a  specified  sum,  is  sufficiently  formal  and  definite  to  support  a  judgment  in 
his  favor  for  the  sum  specified. 

Appeal  from  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  James  Q.  Smith. 

BOYLES  &  OvEEALL,  for  appellants. 

J.  L.  Smith,  contra. 

PETERS,  J.  —  The  appellee,  McGetrick,  sued  the  appel- 
lants, Roddy  &  Dahm,  as  copartners,  in  the  Circuit .  Court  of 
Mobile  County,  for  seven  hundred  and  seventy-five  dollars, 
"  as  damages  "  for  breach  of  a  contract  for  employment  of  the 
plaintiff  by  the  defendants  as  their  clerk,  in  the  year  1869, 
which  employment  was  to  continue  from  the  12th  day  of  Octo- 
ber, 1869,  for  a  year,  at  the  rate  of  $15  per  month.  On  the 
trial,  the  defendants  took  a  bill  of  exceptions  to  the  action  of 
the  court  below,  from  which  it  appears  that  "  there  was  evi- 
dence introduced  by  the  plaintiff  tending  to  show  that  he  had 
made  a  contract  with  defendants,  on  the  10th  day  of  October, 
1869,  to  serve  them  as  a  dry-goods  clerk,  which  contract  was  as 
follows  :  '  The  defendant  Roddy  offered  the  plaintiff  $75.00  a 
month,  to  clerk  for  the  defendants ;  but  the  plaintiff  told  de- 
fendant Roddy  that  he  would  enter  into  no  agreement  to  serve 
him  as  clerk,  unless  his  position  would  be  permanent ; '  that  de- 
fendant replied  '  that  his  position  would  be  permanent ; '  that 
'  your  place  will  be  permanent  above  any  one  in  the  house.' 
Under  this  contract  the  plaintiff  went  to  work  for  the  defend- 
ants." There  was  also  proof  to  show  that,  at  the  time  this 
proposition  was  accepted,  the  said  defendants  "  had  another 
clerk  employed  for  one  year,  commencing  September  the  first 
of  that  year,  and  payable  monthly,  who  was  then  engaged  in 
their  store  ;  and  that  plaintiff  was  to  get  seventy-five  dollars 
per  month  for  his  services."  It  also  appears  that  after  this,  on 
the  30th  day  of  November,  1869,  "  defendants  informed  plain- 
tiff that  they  would  only  give  him  fifty  dollars  a  month  there- 
after, instead  of  seventy-five  dollars ;  but  plaintiff  declined  to 
remain  upon  these  terms,  and  quit  the  service  of  defendants." 
The  wages  due  plaintiff  were  satisfactorily  settled  up  and  paid 
*'  until  the  last  day  of  November,  1869."  This  was,  in  sub- 
stance, about  all  the  evidence. 

Neither  the  bill  of    exceptions,  nor  the   pleadings,  shows 
whether  the  contract  declared  on  or  proven  was  in  writing,  or  by 
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parol  without  writing.  .  Upon  this  evidence,  the  court  charged 
the  jury  :  "  If  the  employment  was  not  for  a  month,  a  reason- 
able construction  would  be  for  a  year,  in  the  absence  of  a 
construction  by  the  parties."  This  was  excepted  to  by  the 
defendants.  The  defendants  then  asked  the  court  to  charge 
the  jury,  that  "  If  the  jury  believe,  from  the  evidence,  that 
the  contract  was  that  the  plaintiff  was  to  have  a  permanent 
employment  with  defendamts  as  a  clerk,  commencing  from  the 
10th  day  of  October,  1869,  and  that  the  contract  was  not  in 
writing,  plaintiff  cannot  recover."  This  charge  was  refused, 
and  the  defendants  again  excepted.  There  was  a  verdict  and 
judgment  for  the  plaintiff  in  the  court  below.  In  the  verdict, 
the  jury  say,  they  "  find  for  the  plaintiff,  and  estimate  the 
damages  at  five  hundred  dollars."  The  defendants  in  the  court 
below  appeal  to  this  court,  and  assign  the  rulings  of  the  court 
upon  the  charge  given  and  the  charge  refused,  and  the  words  of 
the  verdict,  as  error. 

It  is  the  province  of  the  court  to  determine  all  questions  of 
law  in  the  progress  of  the  cause.  Such  questions  cannot  be  left 
to  the  jury.  2  Stew.  &  Port.  193 ;  5  Port.  64 ;  3  Ala.  237. 
The  meaning  and  interpretation  of  a  contract,  whether  written 
or  verbal,  is  a  question  of  law,  and  it  should  be  declared  by  the 
court.  9  Ala.  320 ;  Stark  Ev.  Sharswood's  ed.  1860,  p.  786, 
marg.  The  words  of  every  contract  should  receive  a  reasonable 
interpretation,  when  this  is  possible  ;  such  an  interpretation  as 
will  give  the  contract  effect  rather  than  destroy  it.  And  the 
only  question  raised  on  the  charge  of  the  court  below,  which 
was  objected  to,  is,  was  the  court's  exposition  of  the  contract 
set  out  in  the  bill  of  exceptions  erroneous  and  inadmissible  ? 
This  is  the  affirmation  of  the  assignment.  The  court  below  is 
entitled  to  be  sustained,  unless  the  interpretation  is  clearly 
wrong.  The  agreement  is  certainly  somewhat  indefinite,  but 
it  is  not  wholly  without  meaning.  Nor  can  it  be  said  to  be  "  a 
foolish  contract."  If  we  supply  the  words  "  for  a  year,"  after 
the  word  permanent^  then  all  difficulty  ends  at  once.  Permanent 
means  something  more  than  for  a  month  ;  because  the  plaintiff 
was  to  be  employed  for  a  period  not  exactly  named,  but  he  was 
to  be  paid  monthly,  at  seventy-five  dollars  a  month.  This 
implies  payment  for  more  than  one  month.  This  was  the  con- 
struction put  on  it  by  the  parties  themselves.  It  was  not  at- 
tempted to  end  the  employment  at  the  end  of  the  first  month  ; 
and  there  was  no  objection  to  its  continuing  longer,  but  only  an 
unwillingness  on  the  part  of  the  defendants  to  pay  greater 
wages  than  fifty  dollars  a  month,  after  the  termination  of  the 
month  of  November,  up  to  which  time  the  plaintiff  was  paid. 
If  we  go  out  of  the  contract  itself  for  means  of  interpretation, 
which  was  not  proper  in  the  court  below,  except  in  reference  to 
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its  subject  matter  and  the  course  of  the  business  about  which 
it  was  made,  it  is  not  to  be  doubted  that  permanent  was  intended 
to  mean  permanent  for  a  year,  or  up  to  the  10th  day  of  Octo- 
ber, 1870.  The  alhision  to  other  clerks  in  the  house  leads  to 
this.  I  therefore  think  there  was  no  error  in  the  charge  of  the 
court. 

2.  The  charge  asked  by  the  defendants  was  not  clearly  per- 
tinent to  the  evidence.  I  am  unable  to  discover,  from  the  evi- 
dence, that  the  contract  sued  on  was  verbal.  There  was  no 
objection  to  any  portion  of  the  testimony  on  either  side,  and 
there  is  nothing  that  wholly  excludes  the  idea  that  it  might 
have  been  in  writing.  The  charge,  then,  assumes  a  fact  not 
proven.  Such  charges  are  abstract.  Besides,  the  contract 
attempted  to  be  proven  does  not  show  that  it  was  "  not  to  be 
performed  in  one  year  from  the  making  thereof."  This  is  the 
requisition  of  the  statute,  in  order  to  render  it  invalid.  Rev. 
Code,  §  1862.  On  this  point  of  the  case,  also,  there  is  no 
error  ;  or  error  is  not  clearly  shown,  as  it  should  be . 

3.  The  objection  to  the  verdict,  that  the  jury  have  used 
the  word  estimate,  instead  of  the  word  assess,  in  declaring 
the  amount  of  the  damages  awarded  by  the  finding,  is  not 
well  taken.  Such  objections  are  merely  formal,  and  should 
be  first  made  in  the  court  below,  otherwise  they  will  not  be 
considered  on  error  in  this  court.  Rev.  Code,  §  2811.  But 
these  words  are  equivalent,  and  either  may  be  used.  They 
mean  "to  fix  "  the  amount  of  the  damages,  or  the  value  of  the 
thing  to  be  ascertained.  This  is  enough.  Webster  Unabr. 
Words,  Assess  and  Estimate. 

The  judgment  of  the  court  below  is  aflBrmed. 


Sheppard  v.  Gill's  Administrator. 

Final  Settlement  of  Administrator's  Account. 

1.  Chant  of  administration  in  1866,  to  county  administrator  appointed  in  1862.  — 
A  grant  of  letters  of  administration  on  a  particular  estate  in  1866,  to  a  general 
county  administrator,  who  was  acting  in  that  capacity  under  a  grant  of  letters  hy 
the  Probate  Court  in  1862,  is  valid  until  revoked,  and  the  invalidity  of  the  former 
grant  is  no  defence  to  a  citation  to  make  settlement  of  the  latter. 

2.  Liability  of  administrator  for  uncollected  notes.  —  To  charge  an  administrator 
with  the  amount  due  on  a  promissory  note,  which  was  received  by  him  from  his 
predecessor  in  the  administration,  the  onus  of  showing  that  it  might  have  been 
collected  by  the  exercise  of  due  diligence  is  on  the  party  seeking  to  charge  him. 

Appeal  from  the  Probate  Court  of  Dallas. 

In  the  matter  of  the  estate  of  J.  Bruce  Gill,  deceased,  on 
final  settlement  of  the  accounts  of  Sampson  R.  Sheppard,  as 
administrator  de  bonis  non. 
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John  White,  for  appellant. 
Johnston  &  Nelson,  contra. 

B.  F.  SAFFOLD,  J.  —  The  appellant  was  appointed  gen- 
eral administrator  of  Dallas  County,  in  1862,  by  the  Probate 
Court  under  the  Confederate  domination.  In  1866,  the  pres- 
ent Probate  Court,  recognizing  him  as  the  general  adminis- 
trator, committed  to  him  the  administration  of  the  estate  of 
J.  B.  Gill.  Letters  of  administration  for  that  estate  were 
specially  issued  to  him,  but  no  new  bond  was  required.  After- 
wards he  was  removed  for  failing  tos  ettle  his  accounts,  and 
the  appellee  was  appointed  in  his  place.  He  was  cited  to 
a  settlement,  and  disregarded  the  citation.  An  account  was 
stated  against  him,  and  on  the  final  hearing  of  it  he  appeared 
and  contested  it  on  several  grounds.  He  objected,  in  the  first 
place,  that  the  court  had  no  jurisdiction  to  call  him  to  account, 
because  of  his  Confederate  appointment.  The  record  shows 
that  letters  of  administi'ation  on  this  particular  estate  were 
formally  issued  to  him  by  the  present  court,  in  1866.  Section 
2014  of  the  Revised  Code  makes  the  letters  conclusive  evi- 
dence of  the  authority  of  the  person  to  whom  they  are  granted, 
from  the  date  thereof,  until  they  are  revoked.  The  court  com- 
mitted no  error  on  this  point. 

2.  The  note  of  W.  G.  Gill  was  erroneously  charged  against 
him.  It  was  turned  over  to  him  by  his  predecessor,  and  no 
proof  was  made  of  its  being  collectible.  The  burden  of  proof, 
in  such  case,  that  it  might  have  been  collected  by  the  exercise 
of  proper  diligence,  is  upon  the  party  seeking  to  charge  the 
administrator  therewith.  Ivey  v.  Coleman^  42  Ala.  409  ;  Wil- 
kinson V.  Hunter^  37  Ala.  268 ;  Dean  v.  Rathhone's  Adminis- 
trator, 15  Ala.  328  ;  R.  C.  §  2160. 

We  find  no  other  error. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Grace  v,  McKissack. 

Trover  for  Conversion  of  Mule. 

1 .  Estoppel  en  pais.  —  Where  personal  property  is  sold  and  delivered  to  the  pur- 
chaser, with  the  understanding  that  the  title  is  to  remain  in  the  vendor  until  the  "49  Te 
purchase  money  is  paid,  or  secured  by  mortgage ;  and  a  third  person,  desiring  to  -^ 
trade  for  the  property  with  the  purchaser,  informs  the  vendor  of  that  fact,  and 
asks  if  he  has  any  mortgage  on  the  property ;  and  the  vendor  replies,  "  that  he  has 
no  mortgage,  and  does  not  expect  to  have  any,"  and  does  not  disclose  his  title  or 
claim,  —  he  is  estopped  from  setting  up  his  title  against  such  third  person,  who 
bought  the  property  on  the  faith  of  his  said  statements. 
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2.  Bill  of  exceptions ;  execution,  and  contents.  —  If  the  presiding  judge,  in  making 
up  a  bill  of  exceptions,  incorporates  into  it,  against  the  objection  of  the  party  ex- 
cepting, the  charges  which  were  given  by  the  court  without  objection,  as  well  as 
those  which  were  refused,  this  is  matter  of  discretion,  and  is  not  revisable  by  the 
appellate  court. 

3.  Verdict ;  what  is  revisable.  —  Regularly,  the  jury  ought  to  be  kept  together 
until  they  agree  on  their  verdict,  and  the  verdict  ought  to  be  reported  to  the  court ; 
but  how  and  when  this  shall  be  done  is  matter  of  discretion,  and  is  not  revisable 
on  error,  unless  the  party  complaining  affirmatively  shows  injury. 

Appeal  from  the  Circuit  Court  of  Henry. 
Tried  before  the  Hon.  J.  McCaleb  Wiley. 

W.  C.  Gates,  for  appellant. 

J.  G.  Co\yAN  &  F.  M.  Wood,  contra. 

PETERS,  J.  —  This  is  an  action  of  trover  for  a  mule.  The 
appellee,  who  was  plaintiff  in  the  court  below,  recovered  a 
judgment  for  the  value  of  the  mule,  assessed  by  the  jury  at 
one  hundred  and  twenty-five  dollars.  From  this  judgment, 
Grace,  the  defendant  in  the  court  below,  appeals  to  this  court. 
Such  of  the  errors  assigned  as  it  is  necessary  to  consider  will 
be  noticed  below. 

The  cause  was  tried  by  a  jury  in  the  court  below.  On  the 
trial,  there  was  evidence  offered  by  the  plaintiff  tending  to 
show  that  the  mule  sued  for  once  belonged  to  the  plaintiff 
McKissack,  and  that  McKissack  sold  and  delivered  it  to  one 
Wright,  upon  condition  that  the  mule  was  to  remain  the  prop- 
erty of  the  vendor  until  it  was  paid  for,  or  until  Wright  gave 
the  vendor  a  mortgage  on  the  mule,  and  on  his  crop  that  he 
proposed  to  raise  in  1871,  to  secure  the  payment  of  the  pur- 
chase money  for  the  mule.  The  mule  had  been  delivered  to 
Wright  under  this  contract.  And  the  defendant,  said  Grace, 
offered  evidence  tending  to  show  that  while  Wright  had  the 
mule  in  his  possession,  he  proposed  to  swap  the  mule  to  Grace. 
Upon  this  Grace  informed  McKissack  that  he  had  an  idea  of 
trading  for  the  mule  with  Wright.  McKissack  made  no  ob- 
jection to  the  trade  proposed.  After  this,  upon  two  occasions, 
Grace  asked  McKissack  if  he  had  any  mortgage  on  the  mule, 
or  any  claim  upon  it,  and  he  replied,  that  he  "  had  no  mort- 
gage on  him  and  did  not  expect  to  have  any."  It  is  not  stated 
when  this  occurred,  but  on  the  16th  day  of  March,  1871,  Grace 
swapped  mules  with  Wright,  and  gave  him  forty-five  dollars  to 
boot,  and  paid  the  same  in  money.  Some  three  weeks  after 
this,  Wright  ran  away.  McKissack  then  offered  to  buy  the 
mule  in  suit  from  Grace,  for  two  hundred  dollars.  McKissack 
never  told  Grace  that  the  mule  was  his,  nor  that  he  had  any 
claim  to  it  whatever,  until  after  Wright  was  gone.  There 
was  much  other  evidence  to  a  similar  effect,  which  it  is  unnec- 
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essary  to  recite.  On  this  evidence,  the  defendant  in  the  court 
below  asked  the  court  to  charge  the  jury,  "  That  if  the  jury 
believe,  from  the  evidence,  that  defendant  Grace  told  the 
plaintiff  that  he,  defendant,  had  an  idea  of  trading  for  the 
mule  from  Wright,  and  also  asked  the  plaintiff  on  two  occa- 
sions before  swapping  for  the  mule,  if  he,  plaintiff,  had  any 
mortgage  on  it,  and  was  answered  by  the  plaintiff  '  that  he 
had  no  mortgage  on  said  mule,  and  did  not  expect  to  have 
any  ;  '  that  it  was  the  duty  of  said  plaintiff  to  inform  defend- 
ant of  whatever  claim  he  did  have,  or  may  have  had  upon  said 
mule  ;  and  if  the  evidence  shows  that  he  failed  to  do  so,  and 
the  jury  also  believe  from  the  evidence  that  the  defendant, 
from  what  plaintiff  said  to  him,  was  induced  to  trade  for  the 
mule,  then  the  plaintiff  is  not  entitled  to  recover,  and  they 
must  return  a  verdict  for  the  defendant."  This  charge  was 
refused,  and  the  defendant  excepted. 

1.  This  charge  is  evidently  intended  to  interpose  the  defence 
of  estoppel  in  pais  ;  that  is,  estoppel  by  the  acts  and  conduct 
of  the  plaintiff.  This  is  very  clearly  a  legitimate  defence. 
Brooks  V.  Martin^  43  Ala.  360 ;  Mc  Cravey  v.  Hemson,  19  Ala. 
430.  In  Clements  v.  Loggins  (2  Ala.  618),  in  a  case  involving 
a  like  principle  with  this,  it  is  said  by  Mr.  Justice  Ormond, 
"  That  the  maker  of  a  note,  when  applied  to  by  one  intending 
to  purchase  it  to  know  if  there  is  any  defence  against  it,  by 
admitting  he  has  none,  thereby  precludes  himself  from  after- 
wards setting  up  a  defence,  when  sued  on  the  note,  which  ex- 
isted at  that  time  within  his  knowledge,  as  it  would  be  a  fraud 
on  the  intended  purchaser."  2  Ala.  514,  518.  For  like  rea- 
son, in  the  case  at  bar,  the  plaintiff,  when  applied  to  by  the 
defendant  in  the  court  below,  to  know  whether  he  had  any 
mortgage  on  the  mule,  or  any  claim  upon  it  for  the  purchase 
money,  should  have  disclosed  it.  It  was  his  own  fault,  if  not 
fraudulent,  to  conceal  it.  The  charge  asked  was  proper,  and 
should  have  been  given. 

I  have  looked  over  the  charges  given  by  the  court,  which 
were  inserted  in  the  bill  of  exceptions  against  the  objection  of 
the  defendant  below,  and  do  not  find  any  one  of  precisely  sim- 
ilar import.  The  judgment  will,  therefore,  have  to  be  re- 
versed for  this  error.  The  second  charge  asked  by  the  de- 
fendant was  properly  refused.  It  confines  the  conclusions  of 
the  jury  to  a  partial  view  of  the  testimony  delivered  on  the 
trial,  when  the  proposition  of  law  announced  in  it  had  refer- 
ence to  all  the  proofs.  It  makes  the  proof  of  a  single  fact  in 
the  case  —  to  wit,  the  failure  to  insert  the  mule  in  the  mort- 
gage prepared  by  the  witness  Kelly  —  conclusive  of  the  case. 
There  was  other  testimony,  which  tended  to  give  another  view 
of  the  case,  which  this  charge  ignored,  and  it  was  calculated  to 
mislead  the  jury. 
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2.  The  point  attempted  to  be  raised  by  the  learned  counsel 
for  the  appellant,  as  to  the  practice  of  making  up  the  bill  of 
exceptions,  "does  not  present  any  question  of  error.  This  is 
left  by  the  statute  to  the  discretion  of  the  presiding  judge. 
Chapter  11  of  Part  3,  in  Title  1,  of  the  Revised  Code,  gives 
the  rules  of  law  for  preparing  bills  of  exception.  Rev.  Code, 
p.  544.  If  properly  prepared  and  tendered,  it  is  the  duty  of 
the  presiding  judge  to  sign  the  bill  of  exception  so  prepared 

*  and  tendered.  This  court  cannot  presume  that  a  circuit  judge 
will  fail  to  discharge  his  duty.  If,  however,  such  a  case  should 
occur,  it  is  not  without  remedy.  If  the  judge  fail,  or  refuse, 
to  sign  a  bill  of  exceptions,  the  point  or  decision  and  the  facts 
being  truly  stated,  this  court,  upon  a  proper  application,  will 
receive  evidence  of  the  facts  actually  occurring  in  the  court 
below,  and  establish  the  sarae'without  the  signature  of  the  pre- 
siding judge.  Rev.  Code,  §  2758.  I  am  not  prepared  to  say 
that  the  party  tendering  a  bill  of'  exceptions  has  any  right  to 
complain  that  the  judge  causes  to  be  inserted  in  it  all  the 
charges  that  he  may  have  given  to  the  jury,  which  were  not 
excepted  to  by  the  party  complaining.  Of  such  charges  he 
certainly  cannot  complain  on  error,  when  they  have  not  been 
excepted  to  ;  and  besides,  such  charges  may  be  identical  in 
substance  with  such  as  the  party  is  seeking  to  have  rejDeated. 
Charges  which  are  mere  repetitions  of  charges  already  plainly 
given  may  be  refused.  Rivers  v.  Thompson^  46  Ala.  335. 
There  was,  then,  no  error  in  inserting  the  charges  already 
given  by  the  court  in  the  bill  of  exceptions.  This  court  will 
compare  such  charges  with  the  charges  asked  and  refused,  and 
see  that  the  practice  be  kept  from  any  possible  injury  to  lit- 
igants in  the  inferior  court ;  but  it  cannot  interfere  in  so  del- 
icate a  matter  as  the  exercise  of  a  control  over  the  legal  dis- 
cretion of  the  judges  of  any  court  in  the  State. 

3.  The  error  assigned  upon  the  refusal  of  the  motion  to  set 
aside  the  verdict  in  the  court  below  is  not  well  taken.  In  a 
civil  suit,  this  is  also  a  matter  of  discretion,  unless  the  party 
complaining  show  injury,  or  the  violation  of  some  legal  right. 
Irregularities  in  the  conduct  of  the  jury,  in  such  cases,  may  be 
grounds  for  a  new  trial.  But  the  refusal  or  denial  of  a  new 
trial  is  matter  of  discretion,  and  cannot  be  reached  on  error. 
Shep.  Dig.  p.  698,  §  9  ;  Spence  v.  Tuggle^  10  Ala.  538.  Reg- 
ularly, the  jury  should  not  be  permitted  to  separate  until  they 
have  delivered  their  verdict ;  and  the  verdict  should  be  deliv- 
ered to  the  court.  3  Bla.  Com.  pp.  375,  376 ;  4  Bla.  Com. 
360,  361 ;  10  Bac.  Abr.  p.  306,  Verdict.  But  how  or  when 
it  shall  be  reported  to  the  court  is,  necessarily,  often  a  matter 
of  discretion  ;  and  unless  this  discretion  is  abused,  to  the  injury 
of  the  party  complaining,  there  is  no  ground  for  error.    Wright 
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V.  Burchfield,  3  Ohio,  53  ;  Hager  v.  *  Hager^  38  Barb.  92 ; 
Smith  V.  Thompson^  1  Cowen,  221 ;  Hilliard  on  New  Trials, 
p.  52.     In  this  assignment  there  is  no  error. 

But  for  the  error  first  above  mentioned,  the  judgment  of  the 
court  below  is  reversed,  and  the  cause  is  remanded. 


Garner  et  al  v.  Foster  &  Gardner. 

Bill  in  Equity  by  Judgment  Creditor,  to   redeem  Lands  sold  under 

Mortgage. 

Who  may  redeem  lands  sold  under  mortgage.  —  A  creditor  who  recovers  judgment 
in  a  suit  commenced  against  the  executor  of  his  deceased  debtor,  within  two  years 
after  the  sale  of  the  debtor's  lands  under  a  mortgage  given  by  him,  has  a  statutory 
right  (Rev.  Code,  §  2513)  to  redeem  from  the  purchaser. 

Appeal  from  the  Chancery  Court  of  Pickens. 

Heard  before  the  Hon.  A.  W.  Dillaed. 

The  bill  in  this  case  was  filed  by  the  appellees,  suing  as  part- 
ners, to  redeem  a  certain  tract  of  land  which  had  been  sold 
under  a  mortgage  executed  by  John  R.  Drish  in  his  lifetime, 
and  purchased  at  said  sale  by  Charles  Hopkins  &  Co.,  who 
afterwards  sold  and  conveyed  to  the  defendants.  John  R. 
Drish  died  in  July,  1867.  The  lands  were  sold  under  the 
mortgage  in  February,  1869.  The  complainants  asserted  a 
right  to  redeem  under  a  judgment  which  they  had  recovered 
on  the  16th  day  of  September,  1869,  against  the  executor  of 
said  Drish,  in  a  suit  commenced  against  him  on  the  28d  day  of 
June,  1869,  which  was  founded  on  a  promissory  note  executed 
by  said  Drish  in  his  lifetime.  The  chancellor  overruled  a  de- 
murrer to  the  bill  for  want  of  equity,  and,  on  final  hearing, 
rendered  a  decree  for  the  complainants  ;  and  his  decree  is  now 
assigned  as  error. 

M.  L.  Stansel,  for  appellants. 

L.  M.  Stone,  contra. 

B.  F.  SAFFOLD,  J.  —  Has  a  creditor  who  has  recovered  a 
judgment  by  suit  commenced  against  the  executor  of  his 
debtor,  within  two  years  after  the  sale  of  the  debtor's  land 
under  a  mortgage  given  by  him,  a  right  to  redeem  it  from  the 
purchaser  under  section  2513  of  the  Revised  Code  ?  The  sec- 
tion gives  the  right  of  redemption  to  a  creditor  of  the  debtor 
upon  a  judgment  obtained  within  two  years  after  the  sale. 
This  statute  does  not  differ  materially,  in  any  respect  involved 
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in  this  case,  from  the  Act  of  1842,  "  to  prevent  the  sacrifice  of 
real  estate  "  (Clay's  Dig.  p.  502),  the  bond  fide  creditor  there 
spoken  of  having  been  decided  to  be  a  judgment  creditor.  The 
Act  of  1842  was  more  obscure  in  reference  to  the  time  when 
the  judgment  must  have  been  obtained.  In  Jones  ^  Blair  v. 
B^irden  (20  Ala.  382),  its  operation  was  held  not  to  have 
been  affected  by  the  death  of  the  judgment  debtor  after  the 
sale,  notwithstanding  the  lien  of  the  redeeming  creditor's  judg- 
ment may  have  been  thereby  lost.  The  court  says :  "  The 
judgment  remains,  and  the  complainant  is  a  judgment  cred- 
itor." Bughee  v.  Howard  (32  Ala.  713)  was  a  case  similar  to 
this  in  every  respect,  except  that  the  suit  was  instituted 
against  the  debtor,  and  the  judgment  recovered  against  his  ex- 
ecutrix. It  is  true  that,  in  that  case,  the  right  of  the  creditor 
to  redeem  was  not  questioned.  No  difference  in  the  effect  of 
a  judgment  against  an  executor  is  perceptible,  whether  ren- 
dered in  a  suit  commenced  before  or  after  the  death  of  the  tes- 
tator. In  either  case,  it  is  against  that  which  can  alone  give 
it  value,  to  wit,  the  debtor's  property.  As  to  the  administra- 
tion of  the  debtor's  estate,  the  rights  of  distributees,  including 
the  widow  as  such,  whether  her  claim  be  of  dower  or  other- 
wise, are  either  independent  of,  or  subservient  to,  the  rights  of 
the  creditors.  And  in  regard  to  the  equality  of  the  creditors, 
they  retain  against  the  representative  all  the  rights  which  they 
had  against  the  decedent,  while  their  rights  in  relation  to  each 
other  remain  unaffected.  Of  course,  the  purchaser  is  not  in- 
jured, as  the  purchase  is  made  in  view  of  somebody's  right  to 
redeem.  We  think  the  complainants  in  the  bill  are  entitled  to 
redeem.  The  decree  is  affirmed. 


Sonneborn  v.  Bernstein. 

Action  for  Slander. 

1.  Sufficiency  of  complaint  in  statement  of  time,  —  In  an  action  for  slander,  com- 
menced on  the  SOtli  day  of  September,  1871,  an  averment  in  the  complaint  that 
"said  words  were  spoken  in  the  year  1871,"  shows  with  sufficient  certainty  that 
they  were  spoken  before  the  commencement  of  the  suit. 

2.  Sufficiency  of  assignment  of  error.  —  An  assignment  of  error  in  these  words, 
"  The  court  erred  in  the  several  rulings  and  failures  to  rule  on  questions  of 
evidence,  as  shown  by  the  bill  of  exceptions,"  is  too  general  and  indefinite ; 
but  in  this  case,  the  deficiency  of  the  assignment  being  supplied  by  the  brief 
of  the  appellant's  counsel,  the  questions  raised  in  the  brief  were  considered  and 
decided. 

3.  Presumption  in  favor  of  judgment.  —  If  a  witness,  testifying  to  the  speaking 
of  the  slanderous  words  charged,  is  uncertain  as  to  the  precise  time  at  which  they 
were  spoken,  and  it  does  not  clearly  appear  whether  they  were  spoken  before  or 
after  the  commencement  of  the  action,  and  the  evidence  is  admitted  by  the  court 
"  for  the  purpose  of  sustaining  the  complaint  and  also  increasing  the  damages," 
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this  it  not  a  reversible  error,  since  error  must  be  affirmatively  shown,  and  the  evi- 
dence would  be  admissible  for  both  purposes,  if  the  words  were  spoken  before  the 
commencement  of  the  suit. 

4.  Words  spoken  after  suit  brought.  —  Words  spoken  after  the  commencement  of 
the  suit,  similar  to  those  charged  in  the  complaint,  are  admissible  as  proof  of 
malice. 

5.  Impeaching  witness.  —  A  witness  may  be  impeached  by  contradicting  his  testi- 
mony as  to  a  particular  statement  made  by  him  out  of  court,  if  that  statement  be 
material. 

6.  Sustaini7ig  impeached  witness.  —  When  a  witness  is  impeached,  not  by  proof  of 
contradictory  statements  made  by  him,  but  by  showing  that  his  general  character 
for  truth  is  bad,  his  testimony  may  be  corroborated  by  showing  that,  prior  to  the 
commencement  of  the  action,  he  made  statements  out  of  court  uniform  and  con- 
sistent with  his  testimony  in  court. 

7.  Error  without  injury  in  admission  of  evidence  favorable  to  party  objecting.  — 
When  the  plaintiff  brings  out  evidence  which  tends  to  sustain  the  defendant's  case, 
and  the  defendant  moves  to  exclude  it,  the  overruling  of  his  motion  is  not  an  error 
of  which  he  can  complain. 

8.  Practice  on  trial  of  issue  as  to  veracity  of  witness.  —  On  the  trial  of  an  issue 
respecting  the  veracity  of  a  witness,  much  must  be  left  to  the  sound  discretion  of 
the  primary  court,  and  the  appellate  court  will  not  reverse  on  account  of  its  rulings, 
unless  it  clearly  appears  that  the  appellant  was  thereby  deprived  of  some  important 
legal  right  in  the  case. 

Appeal  from  the  City  Court  of  Eufaula. 
Tried  before  the  Hon.  E.  M.  Keils. 

BuFOBD  &  Dekt,  for  appellant. 

Shorter  &  Brother  and  John  Cochran,  contra. 

PETERS,  J.  — This  is  an  action  for  verbal  slander.  It  was 
commenced  on  the  30th  day  of  September,  1871.  The  com- 
j)laint  pursues  the  form  found  in  the  Schedule  of  Forms  given  in 
the  Revised  Code,  except  that  it  does  not  state  the  day  and  the 
month  in  which  the  words  alleged  were  spoken.  The  state- 
ment of  the  time  of  speaking  the  words  is  in  this  language,  to  . 
wit :  "  Said  words  were  spoken  in  the  year  1871."  The  com- 
plaint is  demurred  to.  The  specification  of  the  cause  of 
demurrer  is  stated  in  these  words :  "  The  time  laid  in  the 
declaration  was  too  indefinite  and  uncertain,  and  that  every- 
thing in  the  complaint  might  be  true,  and  still  the  plaintiff 
would  have  no  cause  of  action  against  the  defendant  at  the 
commencement  of  the  suit,  because  all  the  slanderous  words 
might  have  been  uttered  after  the  suit  was  brought."  This 
demurrer  was  overruled  by  the  court ;  and,  I  think,  properly. 
This  objection  seems  to  be  rather  plausible  than  sound. 
Though  the  time  is  not  technically  alleged,  yet  it  sufiiciently 
appears  that  the  words  were  already  spoken  when  the  action 
was  commenced.  Their  grammatical  interpretation  necessa- 
rily leads  to  this  construction.  They  were  spoken  in  the  year 
1871.  Their  utterance  was  an  accomplished  fact  before  the 
action  was  commenced.     The  language  of  the  complaint  can- 
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not  be  construed  to  refer  to  language  to  be  spoken,  and  not 
then  uttered.  No  construction  of  the  time  will  allow  this 
without  changing  the  past  to  the  future  tense.  This  is  not 
allowable.  The  court  is  to  be  governed  by  common  sense  in 
the  construction  which  it  places  on  even  an  indefinite  allega- 
tion. At  the  same  time,  the  allegation  might  have  been  more 
definitely  and  perspicuously  made.  It  presents  a  material 
issue  as  to  the  time  of  the  utterance  of  the  slanderous  words, 
which  can  be  traversed.  This  is  enough.  Rev.  Code,  §  2629. 
It  would  scarcely  be  a  sufficient  answer  to  such  a  complaint,  to 
plead  that  the  defendant  did  not  speak  the  words  alleged  until 
after  the  commencement  of  the  suit,  to  wit,  on  the  1st  day  of 
October,  1871,  or  on  some  other  day  post  litem  motani.  Nec- 
essarily the  language  used  must  refer  to  words  spoken  in  the 
year  1871,  before  the  suit  brought.  It  could  not  refer  to  words 
not  then  uttered. 

2.  The  second  assignment  of  error  is  quite  uncertain.  It 
does  not  state  concisely  "  in  what  the  error  consists."  This  is 
the  requisition  of  the  Rule  of  Practice  in  this  court.  Rule  1, 
Rev.  Code,  p.  816.  The  assignment  is  in  the  following  words  : 
"  The  court  erred  in  the  several  rulings  and  failures  to  rule 
on  questions  of  evidence,  as  shown  by  the  bill  of  exceptions." 
This  may  comprehend  one  or  any  number  of  errors ;  and  this 
court  may  be  left  to  hunt  them  up  as  best  it  may.  As  a  gen- 
eral rule  this  will  not  be  done.  1  Brick.  Dig.  p.  102,  §  219  et 
seq.  But  in  this  case,  the  brief  of  the  learned  counsel  for  the 
appellant  has  supplied  the  deficiency  of  the  assignment ;  and 
the  questions  raised  in  the  brief  will  be  considered,  so  far  at 
least  as  may  be  necessary  to  give  the  appellant  the  full  benefit 
of  his  bill  of  exceptions. 

3.  The  first  objection  was  to  the  testimony  of  Pace.  This 
witness  does  not  fix  with  certainty  the  time  when  the  slander- 
ous words  he  refers  to  were  spoken.  If  they  were  spoken  be- 
fore the  30th  day  of  September,  1871,  then  the  testimony  was 
evidence  of  the  words  complained  of,  which  was  evidence  "  sus- 
taining the  complaint,"  and  also  of  the  damages.  The  evi- 
dence does  not  show  with  certainty  that  these  words  were 
spoken  after  suit  brought.  The  presumption  is  in  favor  of  the 
ruling  of  the  court.  Error  must  be  affirmatively  shown.  43 
Ala.  542 ;  40  Ala.  557  ;  31  Ala.  59,  164,  234.  This  is  not 
done  in  this  instance,  and  the  objection  cannot  be  sustained. 

4.  5.  The  second  objection  refers  to  the  attempt  by  the 
plaintiff  to  impeach  the  veracity  of  Ruder,  a  witness  for  the 
defendant.  This  witness  was  asked,  on  cross-examination  by 
the  plaintiff,  if  he  did  not  tell  him  "  that  the  defendant  had 
been  abusing  him,"  in  front  of  plaintiff's  place  of  business  in 
Eufaula,  in  August,  1871.     This  Ruder  denied.     The  plaintiff 
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then,  being  examined  as  a  witness  for  himself,  testified  that 
Ruder  had  told  him  that  the  defendant  had  been  abusing  him 
as  above  stated.  The  defendant  objected  to  this  as  irrelevant. 
The  evidence  of  abuse,  even  post  litem  motam,  was  competent 
as  proof  of  malice.  2  Greenl.  Ev.  410,  418 ;  8  Phil.  Ev.  (C.  & 
H.  &  E.  notes)  p.  560,  561 ;  2  Stark,  on  Slander,  47,  53.  It 
was,  therefore,  relevant,  and  it  justified  the  impeachment  of 
the  defendant's  witness,  if  he  testified  falsely  about  it.  There 
was  no  error,  then,  in  permitting  this  impeachment  in  this 
way,  by  disproving  his  denial.     1  Greenl.  Ev.  §  461. 

6.  In  the  objection  as  to  the  witness  Reubenstein  there  seems 
to  be  more  difficulty.  This  witness  was  called  for  the  plaintiff. 
The  defendant  had  offered  evidence  tending  to  impeach  his 
veracity,  by  showing  that  he  was  a  person  of  general  bad  char- 
acter for  truth.  In  Reubenstein's  testimony  he  had  deposed 
that  he  had  told  the  plaintiff,  before  the  suit  had  been  com- 
menced, that  the  defendant  had  been  "  telling  his  customers 
that  the  plaintiff  was  a  thief  and  a  swindler,  and  would  get 
everything  they  had."  To  support  the  veracity  of  this  wit- 
ness, the  plaintiff  was  allowed  to  depose  that  "  the  said  Reu- 
benstein had  told  him  the  facts "  to  which  he  had  testified 
before  the  suit  had  commenced.  There  was  no  evidence  that 
Reubenstein  had  ever  made  any  contradictory  statement  about 
what  he  had  sworn  he  had  told  the  plaintiff.  The  defendant 
objected  to  this  evidence  in  support  of  Reubenstein's  veracity ; 
and  the  court  overruled  the  objection,  and  the  defendant  ex- 
cepted. There  was  no  error  in  this.  It  was  certainly  some 
evidence  to  the  credit  of  Reubenstein  that  he  had  been  uni- 
form and  consistent  in  his  statement  of  the  same  fact.  Though 
such  evidence  may  be  very  slight,  it  is  not  wholly  irrelevant, 
as  evidence  of  the  veracity  of  the  impeached  witness.  Hender- 
son V.  Jones^  10  Serg.  &  R.  322 ;  Cook  v.  Curtis^  6  Har.  & 
Johns.  93 ;  Coffin  v.  Anderson^  4  Blackf.  395  ;  The  State  v. 
Creorge^  8  Ired.  824 ;  Dossett  v.  Miller,  3  Sneed,  72 ;  Pleasant 
V.  The  State,  15  Ark.  624.  This  case  is  unlike  Nichols  v. 
Stewart,  settled  in  this  court  in  1852.  In  that  case  the  wit- 
ness had  made  contradictory  statements  of  the  same  facts,  and 
his  letter  was  offered,  which  corroborated  his  evidence  in  court, 
to  sustain  him.  This  was  not  permitted.  20  Ala.  858.  Cer- 
tainly, consistency  in  the  statement  of  the  same  facts  is  evi- 
dence of  veracity.  See  Wihen  v.  Law,  3  Stark.  R.  63  ;  14  E. 
C.  L.  R.  3. 

7.  Upon  the  issue  whether  Reubenstein  (plaintiff's  witness) 
was  a  truthful  witness  or  not,  which  arose  on  his  impeachment, 
Ruder  was  one  of  the  impeaching  witnesses  for  the  defendant ; 
and  he  was  asked,  on  cross-examination,  "  to  state  whom  he  'd 
heard  talking  about  said  Reubenstein."     Ruder  answered,  that 
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he  did  not  remember  all  the  persons  he  had  heard  talking 
about  him,  but  that  he  remembered  he  had  heard  "  Mr.  Pat- 
terson, city  marshal,  talking  about  him,  and  saying  he  could 
not  believe  him  (Reubenstein)."  Patterson  was  then  intro- 
duced by  the  plaintiff,  who  asked  him,  "  if  he  had  talked  with 
said  Ruder  as  Ruder  had  stated  ;  and  if  so,  how  he  came  to  talk 
so  about  said  Reubenstein."  This  question  was  objected  to 
by  the  defendant,  as  irrelevant  and  illegal ;  but  the  objection 
was  overruled,  against  the  exception  of  the  defendant.  Patter- 
son then  stated,  that  "  he  did  not  remember  such  conversa- 
tion with  Ruder,  but  that  he  might  have  so  talked  with  him, 
as  he  had  heard  one  Meier  say  that  he  (Meier)  had  heard  that 
said  Reubenstein  had  run  away  from  Columbus  for  stealing, 
and  there  were  persons  there  who  would  swear  that  they 
would  not  believe  Reubenstein  on  oath."  The  defendant  again 
objected  to  this  evidence,  because  it  was  irrelevant  and  illegal. 
I  have  endeavored  to  state  the  question,  which  I  suppose  is 
intended  to  be  raised,  as  nearly  as  convenient  in  the  language 
of  the  bill  of  exceptions.  The  fact  in  issue  was  the  bad  char- 
acter of  the  witness  Reubenstein  for  truth.  On  such  an  issue, 
the  witnesses  called  for  the  impeachment  may  be  cross-exam- 
ined as  to  their  means  of  knowledge,  and  the  grounds  of  their 
opinion.  Here,  the  witness  Ruder  stated  that  he  had  heard, 
among  others,  Patterson  speaking  of  the  bad  character  of  the 
impeached  witness,  Reubenstein,  for  truth.  This  was  a  fact 
which  might  be  contradicted  in  support  of  Reubenstein.  This 
was  competent.  1  Greenl.  Ev.  §  461.  The  answer  of  Patter- 
son was  then,  in  part  at  least,  correct,  because  it  was  a  proper 
response  to  the  question  asked.  If  it  went  beyond  this,  the 
excess  should  have  been  objected  to,  and  not  the  whole  answer. 
1  Brick.  Dig.  p.  886,  §  1186  et  seq.  But  the  answer  did  no 
injury  to  the  defendant,  as  it  went  to  show  that  Reubenstein 
"  had  run  away  from  Columbus  for  stealing,  and  there  were 
persons  there  who  would  not  believe  him  on  oath."  On  the 
issue  of  the  veracity  of  Reubenstein,  such  proof  could  not  in- 
jure the  defendant.  This  was  precisely  what  he  was  attempt- 
ing to  prove.  If  it  was  injury  at  all,  it  was  injuria  absque 
damnum^  and  cannot  be  regarded.     1  Brick.  Dig.  p.  780,  §  96. 

The  objection  to  the  testimony  of  the  witness  Meier  is  of 
the  same  character  as  that  to  Patterson,  and  for  like  reasons  it 
cannot  be  sustained. 

8.  A  careful  examination  of  all  the  objections  set  down  in 
the  bill  of  exceptions  shows  that  the  errors  complained  of  are 
rather  speculative  than  real.  Except  the  demurrer,  they  prin- 
cipally grow  out  of  the  impeachment  of  the  witnesses  Reuben- 
stein and  Ruder.  In  the  conduct  of  such  an  issue,  much  must 
be  left  to  the  sound  discretion  of  the  court.     In  such  a  case,  it 
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must  clearly  appear  that  the  rulings  of  the  court  below  have 
deprived  the  appellant  of  some  important  legal  right  which 
seriously  affects  his  claim  to  recover.  This  has  not  been  shown 
in  this  case. 

The  judgment  of  the  court  below  is  therefore  affirmed. 


Cox  V,  Knight's  Administrator. 

Action  on  Promissory  Note  hy  Payee  against  Surety. 

1.  Discharge  of  surety  by  subsequent  agreement  with  principal.  —  In  an  action  on  ■— — -= 
a  promissory  note,  against  a  maker  who  signed  it  only  as  surety  for  his  co-maker,  50     §; 
the  defence  being  that  the  surety  was  discharged  by  a  subsequent  verbal  agree- 
ment between  the  plaintiff  and  the  principal  debtor,  which  materially  changed 

the  former  contract,  it  is  the  province  of  the  jury  to  determine  the  terms  of  such 
verbal  agreement,  and  the  intention  of  the  parties  in  making  it,  though  there  may 
be  no  conflict  in  the  evidence. 

2.  Charge  on  effect  of  evidence.  —  Whenever  it  is  necessary  to  determine  the  in- 
tention of  the  parties  in  making  a  verbal  contract,  though  there  may  be  no  con- 
flict in  the  evidence  as  to  the  facts,  a  general  charge  on  the  eflfect  of  the  evidence  is 
erroneous. 

Appeal  from  the  Circuit  Court  of  Lowndes. 

Stone  &  Clopton,  for  appellant. 

Watts  &  Tkoy,  contra. 

B.   F.   SAFFOLD,  J. — The   appellee's  intestate  was  the 
surety  of  one  Reid  on  a  promissory  note  made  by  them,  pay- 
able to  the  appellant,  and  due  in  January,  1862.     Li  the  sum- 
mer or  fall  of  1865,  Reid  proposed  to  the  appellant  to  pay  the 
note  with  cotton,  at  seventy  cents  a  pound,  the  price  then  being 
about  thirty-five  or  forty  cents.     The  cotton  then  in  his  pos- 
session was  to  be  delivered  at  his  gin-house,  when  ginned  and 
packed,  of  which  the  appellant  was  to  have  notice.     To  this 
proposition  the  latter  agreed,  and  afterwards  he  received  some 
cotton,  which  he  sold  and  appropriated  to  the  payment  of  the 
note.    But  on  account  of  deficiency  in  the  quality  and  quantity,  a 
balance  remained  which  has  not  been  paid.     In  May,  1866,  the 
appellant,  in  reply  to  an  inquiry  about  the  payment  of  the  note, 
made  by  the  surety  through  his  son,  stated  that  he  had  agreed 
with  Reid  to  receive  payment  in  cotton,  and  he  need  give  him- 
self no  uneasiness  about  it.    The  suit  being  on  the  note,  against 
the  administrator  of  the  surety  alone,  the  court  charged  the 
jury,  by  proper  request  of  the  defendant,  to  find  for  him. 

It  is  a  matter  of  no  little  difficulty,  in  a  case  of  this  sort,  to 
discriminate  between  the  province  of  the  jury  and  that  of  the 


174  SUPREME   COURT 

[McBrayer  v.  Dillard.] 

court.  When  a  contract  is  written,  the  parties  choose  the  lan- 
guage expressive  of  its  terms,  and  the  interpretation  must  be 
by  the  court.  But  when  it  is  verbal,  and  detailed  by  witnesses, 
it  seems  that  its  terms  and  the  intention  of  the  parties  ought 
to  be  found  by  the  jury,  notwithstanding  there  is  no  other  con- 
flict in  the  testimony  than  the  uncertainty  of  the  intention 
arising  from  the  narration.  The  testimony  may  be  all  true, 
as  far  as  it  goes,  and  it  may  tend  to  prove  facts  consistent  with 
opposite  intentions.  Here,  the  surety  seeks  a  discharge  be- 
cause the  creditor  made  a  subsequent  agreement  with  the  prin- 
cipal debtor,  materially  affecting  the  original  contract.  An 
agreement  or  understanding,  touching  the  payment  of  the  debt, 
was  made  ;  but  whether  it  materially  affected  the  other  is  ex- 
tremely uncertain.  It  may  or  may  not  have  done  so,  or  have 
been  intended  to  do  so.  Either  conclusion  may  be  reasonably 
deduced  from  the  testimony.  There  was  no  agreement  to 
prolong  the  time  of  payment  otherwise  than  as  inseparably 
contained  in  a  consent  to  take  the  cotton,  which  was  not  pre- 
pared for  delivery.  The  creditor  may  have  merely  expressed 
a  willingness  to  receive  cotton  in  payment,  if  it  should  be  ten- 
dered to  him.  This  is  the  more  probable,  as  the  price  fixed 
was  double  the  market  value.  A  question  of  intent  is  for  the 
jury,  except  in  the  construction  of  writings.  The  jury  must 
find  what  agreement,  if  any,  was  made.  Ewing  v.  Peck,  26 
Ala.  413 :  Wolfe  v.  Parliam,  18  Ala.  441 ;  Johnson  Si'  Wife 
V.  Collins,  20  Ala.  435.  The  court  erred  in  the  charge  given. 
The  judgment  is  reversed,  and  the  cause  remanded. 


McBrayer  v,  Dillard. 

Detinue  against  Sheriff  for  Property  seized  under  Attachment. 

1.  Admissibility  of  proceedings  in  attachment  suit,  under  plea  of  justification.  —  In 
detinue  against  a  sheriff  for  property  seized  under  attachment,  the  plaintiff  being 
the  defendant  in  the  attachment  suit,  the  attachment  and  proceedings  under  it  are 
competent  evidence  for  the  sheriff,  under  the  plea  of  justification. 

2.  Claim  of  exemption ;  when  made.  —  When  property  is  seized  under  attach- 
ment by  the  sheriff,  he  is  not  required  to  restore  it  to  the  defendant  on  demand, 
unless  the  statutory  affidavit  and  claim  of  exemption  (Rev.  Code,  §§  2885-6)  is 
made  and  exhibited  to  him  within  five  days  after  the  levy. 

3.  Who  may  claim  exemption.  —  It  may  be  gravely  doubted  whether  an  abscond- 
ing debtor,  against  whom  an  attachment  has  been  sued  out  on  the  ground  that 
he  is  about  to  remove  from  the  State,  can  claim  the  benefit  of  the  exemption  law. 

4.  Exemption  Law  of  February  I'd,  1867;  when  of  force.  —  The  Exemption  Law  of 
February  19,  1867  (Rev.  Code,  §  2884),  being  an  act  of  the  provisional  govern- 
ment which  has  never  been  repealed,  was  continued  in  force  by  the  act  approved 
July  29,  1868  (Session  Acts  1868,  p.  7),  but  was  not  ratified  by  that  act,  and  did 
not  become  operative  by  virtue  of  that  act. 

5.  Error  without  injury  in  charge  against  plaintiff  not  entitled  to  recover.  —  A  judg- 
ment will  not  be  reversed,  at  the  instance  of  the  plaintiff  below,  on  account  of  an 
erroneous  charge  to  the  jury,  when  the  record  shows  that  he  cannot  recover  on  the 
evidence  in  any  event. 
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Appeal  from  the  Circuit  Court  of  Etowah. 
Tried  before  the  Hon.  Wm.  L.  Whitlock. 

M.  J.  TuRNLEY,  for  appellant. 

Jas.  a.  Reeves,  contra. 

PETERS,  J.  — On  the  11th  day  of  November,  1870,  Sam- 
uel McBrayer,  as  plaintiff,  sued  Samuel  Dillard,  as  defendant, 
in  the  Circuit  Court  of  Etowah  County,  in  an  action  of  detinue, 
for  three  mules,  of  the  value  of  two  hundred  dollars  each,  and 
for  the  value  of  the  use  of  the  same  during  detention.  The 
case  was  tried  at  the  Fall  Term  of  said  Circuit  Court,  in  1871, 
when  a  verdict  and  judgment  was  rendered  for  the  defendant 
Dillard,  for  costs.  It  appears  from  a  bill  of  ex6eptions  taken 
by  the  plaintiff  in  the  court  below,  that  the  ^defendant  an- 
swered the  complaint  by  pleading,  "  in  short,  by  consent,  Nil 
detinet^  and  justification  under  legal  process."  Under  the  is- 
sues on  these  pleas,  the  plaintiff  proved  that  the  mules  men- 
tioned in  his  complaint  belonged  to  him,  as  his  own  property, 
and  that  they  were  in  possession  of  the  defendant  at  the  com- 
mencement of  the  suit ;  and  that  he  had  made  an  affidavit  that 
he  was  the  head  of  a  family,  which,  with  himself,  resided  in  this 
State,  and  claimed  the  property  sued  for  as  exempted  to  him  as 
the  head  of  such  family  under  the  laws  of  this  State.  This 
was  done  on  the  10th  day  of  November,  1870,  before  this  suit 
was  brought.  The  affidavit  shows  that  "  one  horse  mule, 
one  mare  mule,  one  bay  horse  mule,  and  one  wagon,  about  to 
be  sold  by  the  sheriff  of  said  county  (Etowah),  under  a  pre- 
tended order  of  said  court  in  the  above  stated  case  (James  Bur- 
gess V.  Samuel  McBrayer^^  is  exempt  to  him,  as  the  head  of  a 
family,  from  levy  and  sale  by  any  legal  process,  and  he  there- 
fore claims  it  as  such."  This  affidavit  was  presented  to  Dillard, 
as  "  sheriff,"  and  so  acknowledged  by  him  on  the  10th  day  of 
November,  1870.  The  plaintiff  then  proved  that  he  was,  at 
the  date  of  the  claim  above  said,  a  resident  citizen  of  this  State, 
and  the  head  of  a  family ;  and  also  the  value  of  the  mules 
sued  for,  and  the  value  of  their  hire  or  use.  Then  the  defend- 
ant offered  proof  to  show  that  the  property  in  controversy  had 
been  taken  under  a  process  of  attachment  issued  at  the  suit  of 
said  James  Burgess,  administrator,  against  McBrayer,  returna- 
ble into  the  Circuit  Court  of  Baine  County,  on  the  7th  day  of 
August,  1867.  The  ground  of  the  attachment  was,  that  Mc- 
Brayer was  about  to  remove  out  of  the  State.  The  proceedings 
in  the  attachment  case  seem  to  have  been  regular  ;  and  after 
the  return  of  the  attachment  to  the  proper  court,  there  was  an 
order  made  by  the  court  to  sell  the  mules  sued  for,  as  perisha- 
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ble  property.  This  order  was  also  offered  by  the  defendant  as 
part  of  his  proof  ;  and  he  also  showed  that  he  held  the  prop- 
erty in  suit  for  sale  under  said  order.  The  order  was  made  by 
said  Circuit  Court  on  the  24th  day  of  October,  1868.  The 
debt  sought  to  be  collected  under  the  proceedings  in  the  attach- 
ment was  1645  ;  but  it  does  not  appear  when  it  was  contracted, 
or  where.  The  evidence  offered  to  show  the  proceedings  under 
the  attachment  and  the  order  of  court  was  objected  to  by  the 
plaintiff ;  but  the  objection  was  overruled  by  the  court,  and 
the  plaintiff  excepted.  The  plaintiff  also  offered  to  prove 
that,  after  the  return  of  the  attachment  to  court,  he  moved 
to  dismiss  or  dissolve  the  levy  under  his  claim  of  exemption  ; 
but  the  court  overruled  the  motion  to  dismiss  the  levy.  This 
evidence,  the  court,  on  motion  of  the  defendant,  also  re- 
jected;  and^he  plaintiff  again  excepted.  The  propert}'- 
mentioned  in  the  order  of  court  above  referred  to  was  sold 
by  the  defendant,  as  sheriff,  under  said  order,  and  the  pro- 
ceeds in  money  returned  into  court  and  applied  as  shown 
by  the  record.  On  this  evidence  there  were  several  charges 
given  by  the  court,  and  several  asked  by  the  plaintiff,  which 
were  refused,  to  which  the  plaintiff  excepted.  But  it  is  only 
necessary  to  notice  one  of  the  charges  asked  by  the  plaintiff", 
and  refused  by  the  court,  as  this  contains  the  whole  merits  of 
the  case  as  made  on  the  pleadings.  It  is  the  third  asked  by 
plaintiff,  and  is  in  these  words :  "  That  the  mules  sued  for 
were  exempt  to  the  defendant  (McBrayer)  in  the  suit  with 
Burgess  at  the  time  he  claimed  them,  as  the  head  of  a  family 
residing  in  said  State  (Alabama),  and  the  plaintiff  is  entitled 
to  recover  in  this  suit."  This  was  refused  by  the  court,  and 
the  plaintiff  excepted. 

1.  The  court  did  not  err  in  refusing  to  reject  the  evidence  of 
the  proceedings  under  the  attachment.  It  was  a  justification 
to  the  sheriff,  and  it  was  competent  under  the  plea  to  that 
effect.  There  is  no  reasonable  ground  to  doubt  that  the  at- 
tachment in  favor  of  Burgess,  against  the  estate  of  McBrayer, 
was  properly  issued,  and  the  levy  under  its  authority  was  reg- 
ularly and  legally  made  ;  and  the  property  thus  seized  went 
into  the  custody  of  the  law,  to  be  held  by  the  sheriff  until  the 
levy  was  duly  released  by  order  of  the  court,  or  sold  to  satisfy 
the  plaintiff's  demand.  The  sheriff  did  not  come  into  the  pos- 
session of  it  as  a  trespasser,  or  hold  it  as  a  trespasser,  against 
the  right  of  the  defendant  in  the  attachment,  who  is  the  plain- 
tiff in  this  suit ;  but  he  possessed  it  and  held  it  as  the  agent  of 
the  law.     Rev.  Code,  §§  818,  821,  2943,  2955,  2956. 

2.  The  levy  in  this  case  must  have  been  made  at  least 
earlier  than  the  order  for  the  sale,  which  was  in  October,  1868  ; 
and  the  affidavit  of  the   claim   of  exemption  was  not   made 
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until  November,  1870.  This  was  not  within  the  time  required 
by  the  Code,  in  order  to  authorize  the  sheriff  to  deliver  the 
property  to  the  claimant.  The  affidavit,  in  a  proper  case,  and 
as  required  by  the  Code,  must  be  made  and  presented  to  the 
sheriff  within  five  days  after  the  levy.  After  this  it  comes 
too  late.  Rev.  Code,  §  2885,  2886.  But  it  may  be  doubted 
whether  these  sections  of  the  Code  have  anything  to  do  with 
a  case  like  this.  Here  the  attachment  suit  had  been  permitted 
to  pass  beyond  the  remedy  provided  by  these  sections.  It 
could  not,  then,  apply.  The  court  had  jurisdiction  to  make 
the  order  for  the  sale.  Rev.  Code,  §  2956.  The  law  giving 
this  authority  is  in  these  words :  "If  the  property  levied  on 
be  perishable,  it  must  be  sold  by  order  of  the  court,  on  mo- 
tion of  either  party,  and  the  proceeds  of  the  sale  retained  by 
the  sheriff  to  await  the  decision  of  the  cause,  unless  the  court 
otherwise  direct."  The  sheriff  has  no  authority  to  suspend 
such  an  order,  or  to  disregard  it.  Unless  he  could  do  this,  he 
could  not  release  the  property  ordered  to  be  sold,  to  the  de- 
fendant. And  under  the  facts  in  this  case,  the  plaintiff  in  the 
court  below  had  no  right  of  action  against  him  for  the  mules, 
or  the  proceeds  of  their  sale  in  his  hands,  without  an  order  of 
court  for  the  same. 

3.  It  may  also  be  gravely  doubted,  whether  the  law  of  ex- 
emptions of  this  State  can  be  invoked  in  favor  of  absconding 
debtors,  and  debtors  about  to  remove  out  of  this  State,  as  is  the 
case  here.  The  language  of  the  statute  is  this  :  "  The  follow- 
ing property  may  be  permanently  retained  for  the  use  of  every 
family  in  this  State  exempt  from  levy  and  sale  by  any  legal 
proofs."  Rev.  Code,  §  2880.  The  use  of  the  property,  as  well 
as  the  family,  must  be  in  this  State,  to  complete  the  exemption. 
The  policy  of  the  law  is  to  aid  the  debtor  with  the  means  to 
support  his  family,  and  at  the  same  time  by  his  industry  to 
accumulate  the  funds  to  pay  his  debts,  as  an  inhabitant  of  this 
State.  It  is  not  to  enable  him  to  abandon  his  citizenship  here, 
or  carry  himself  and  his  property  to  a  foreign  jurisdiction,  to 
the  injury  of  the  creditor  who  remains  here.  Such  construc- 
tion would  be  just  the  contrary  to  the  purpose  of  the  law, 
which  is  to  aid  and  protect  the  citizen  of  this  State. 

4.  The  charge  of  the  court  that  the  exemption  act  of  1867 
(Rev.  Code,  §  2884)  "  was  not  of  force  until  the  Revised  Code 
of  Alabama  was  ratified  by  the  legislature,  to  wit,  on  the  29th 
day  of  July,  1868,"  is  erroneous.  The  law  referred  to  does 
not  "  ratify  "  the  Revised  Code,  but  it  continues  certain  laws 
and  parts  of  laws  of  that  compilation  in  force.  Acts  1868,  p. 
7.  The  exemption  law  of  1867  was  an  act  of  the  legislature 
of  the  provisional  government  of  this  State,  which  has  never 
been  repealed. 
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5.  But  however  this  may  be,  it  is  an  error  that  cannot  help 
the  appellant.  His  case  is  of  such  a  nature  that,  in  no  view 
that  can  be  taken  of  it  upon  the  facts,  can  he  be  entitled  to  re- 
cover.    When  such  is  the  case,  there  will  be  no  reversal. 

The  judgment  of  the  court  below  is  therefore  affirmed. 


Stewart  &  Coo  v,  Sonneborn. 

Action  on  Judgment  and  Account  for  Goods  sold  and  delivered. 

1.  Joinder  of  counts  in  complaint.  —  A  count  on  a  judgment  may  be  joined  with 
a  count  on  a  simple  contract,  though  both  relate  to  the  same  indebtedness. 

2.  Amended  complaint;  filing,  and  signature  of  counsel.  —  When  an  amendment  of 
the  complaint  is  afiowed  by  the  court,  it  is  not  necessary  that  it  should  be  marked 
"  filed  "  by  the  clerk,  nor  that  it  should  be  signed  by  counsel. 

3.  Abstract  charge  ;  charge  referring  question  of  law  to  jury.  —  A  charge  which  is 
abstract,  or  which  refers  to  the  jury  the  decision  of  a  question  of  law,  is  erro- 
neous. 

4.  Notice  of  dissolution  of  partnership. —  The  usual  and  proper  mode  of  giving 
notice  of  the  dissolution  of  a  mercantile  partnership  (which  is  a  question  of  law), 
is  by  public  advertisement,  or  by  letters  to  the  customers  ;  but  prior  customers  must 
be  informed,  or  the  means  of  knowing  the  fact  must  be  such  that  they  ought  to 
have  known  it. 

5.  Notice  to  agent.  —  To  charge  the  principal  with  notice  of  the  dissolution  of  a 
mercantile  partnership,  because  notice  was  given  to  his  agent,  it  must  be  shown 
that  the  agent  was  authorized  to  represent  his  principal  in  that  particular. 

Appeal  from  the  Circuit  Court  of  Barbour. 

Tried  before  the  Hon.  J.  McCaleb  Wiley. 

This  action  was  brought  by  A.  T.  Stewart  &  Co.,  against 
Meyer  Sonneborn,  and  was  founded  on  two  judgments  which 
said  plaintiffs  had  recovered  in  the  Superior  Court  of  New 
York  city,  against  E.  Leipzeiger  &  Co.  ;  one  in  June,  1867, 
and  the  other  in  August,  1869.  The  original  complaint  con- 
tained only  two  counts,  one  on  each  judgment ;  but,  by  leave 
of  the  court,  against  the  objection  of  the  defendant,  several 
other  counts  were  added  for  goods  sold  and  delivered,  and  on 
an  account  stated,  these  being  for  the  original  indebtedness  on 
which  said  judgments  were  founded.  On  the  trial,  the  de- 
fendant objected  to  the  additional  counts  being  read  to  the 
jury,  because  they  were  not  marked  "filed  "  by  the  clerk,  and 
were  not  signed  by  the  plaintiffs'  counsel  ;  and  he  reserved 
exceptions  to  the  overrulings  of  his  objections.  The  defendant 
pleaded  the  general  issue,  the  Statute  of  Limitations,  and  sev- 
eral special  pleas,  which  were  sworn  to,  and  which  averred,  in 
substance,  that  he  had  no  personal  notice  of  the  rendition  of 
the  judgment,  and  was  not  a  partner  in  the  firm  of  E.  Leip- 
zeiger &  Co.,  either  at  the  time  the  said  judgments  were  ren- 
dered or  at  the  time  the  accounts  were  contracted  by  the  said 
firm  ;  and  issue  was  joined  on  these  pleas. 
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The  defendant  bad  been  a  partner  in  tbe  firm  of  E.  Leip- 
zeiger  &  Co.,  which  carried  on  a  mercantile  business  in  the 
city  of  New  York,  and  bought  goods  on  a  credit,  at  various 
times,  from  the  plaintiffs  in  that  city ;  but  he  withdrew  from 
that  house  in  April,  1866.  The  accounts  sued  on  were  con- 
tracted after  that  time,  and  prior  to  April,  1867,  and  the 
principal  question  in  the  case  was,  whether  the  plaintiffs  had 
notice  of  the  defendant's  withdrawal  from  said  firm  before  the 
sale  of  the  goods.  On  this  point,  the  plaintiffs  read  in  evi- 
dence the  deposition  of  Benjamin  C.  Hardenbrook,  who  tes- 
tified as  follows :  "  I  resided  in  the  city  of  New  York  in 
January,  February,  March,  April,  May,  and  June,  1867,  and 
was  engaged  in  the  employment  of  the  plaintiffs,  in  their 
credit  department.  I  had  charge  of  that  department,  under 
the  supervision  of  Mr.  William  Libbey,  investigating  the  pecu- 
niary condition  and  responsibility  of  parties  applying  for  the 

purchase  of  goods  on  a  credit The  first  knowledge  I  had 

of  the  dissolution  of  the  firm  of  E.  Leipzeiger  &  Co.  was  on 
the  19th  March,  1867,  when  Meyer  Sonneborn  incidentally 
remarked  to  John  F.  Alden,  an  employee  in  my  office,  that  his 
firm  of  E.  Leipzeiger  &  Co.  dissolved  in  April,  1866.  Mr. 
Allen  took  down  the  statement  in  writing  at  the  time,  and 
handed  it  to  me.  On  the  6th  April  following,  Mr.  E.  Leip- 
zeiger also  verbally  notified  the  plaintiffs  that  the  partnership 
was  dissolved.  He  stated  this  to  Mr.  John  D.  Wilson,  who 
occupied  the  same  desk  with  me,  sitting  directly  opposite. 
Mr.  Wilson  made  a  written  memorandum  at  the  time,  and 
handed  it  to  me,  and  it  was  copied  on  the  books.  All  notices 
of  dissolution,  or  changes  in  partnerships,  to  the  plaintiffs, 
whether  in  writing  or  verbal,  were,  and  have  been  for  several 
years,  and  during  the  period  inquired  of,  reported  to  me  at  the 
time ;  and  no  knowledge  of  dissolution,  except  as  above  stated, 
was  ever  received  by  plaintiffs,  to  my  knowledge.  If  any  other 
notice  had  been  received  by  them,  I  must  have  known  it ;  there 
was  no  other  place  for  it  to  go."  The  testimony  of  said  Wil- 
liam Libbey,  John  D.  Wilson,  and  John  F.  Alden,  whose 
depositions  were  also  read  in  evidence  by  the  plaintiffs,  was 
substantially  the  same  as  that  of  Hardenbrook. 

The  defendant  testified  in  his  own  behalf,  as  follows  :  "  Wit- 
ness withdrew  from  the  house  of  E.  Leipzeiger  &  Co.  on  the 
16th  April,  1866.  About  two  weeks  afterwards,  witness  went 
to  the  plaintiffs'  store  in  New  York,  and,  as  he  entered  the 
door,  a  person  whose  name  is  not  known  to  him,  but  who  was 
recognized  by  him  as  one  of  the  salesmen  belonging  to  the 
house,  came  to  witness  and  asked  if  he  could  do  anything  for 
him.  Witness  replied  that  he  did  not  wish  to  purchase  any 
goods,  but  had  called  to  notify  the  house  that  he  had  with- 
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drawn  from  the  firm  of  E.  Leipzeiger  &  Co.  This  was  the 
only  notice  witness  ever  gave  to  plaintiffs  of  his  withdrawal 
from  said  firm  at  that  time.  The  withdrawal  of  witness  from 
said  firm  was  generally  known  in  the  city  of  New  York  at  the 
time  of  said  withdrawal  and  afterwards.  No  publication  of 
the  dissolution  of  the  firm  was  made  in  the  newspapers,  nor 
were  any  printed  or  written  circulars  sent  to  the  parties  with 
whom  said  firm  had  dealings  prior  to  its  dissolution  ;  but 
witness  went  around  in  person  to  the  different  houses  with 
whom  said  firm  had  traded,  and  notified  them  verbally  of  his 
withdrawal  from  said  firm,  two  weeks  after  said  withdrawal." 
There  was  other  evidence  also  in  the  case,  all  of  which  is  set 
out  in  the  bill  of  exceptions. 

On  this  evidence,  the  court  charged  the  jury,  at  the  request 
in  writing  of  the  defendant,  as  follows:  "If  the  jury  believe, 
from  the  evidence,  that  the  defendant  withdrew  from  the  firm 
of  E.  Leipzeiger  &  Co.  in  April,  1866,  actually  and  in  good 
faith,  and  that  he  did  what  was  usual  and  proper  to  give  notice 
to  plaintiffs  of  such  withdrawal,  before  the  accounts  sued  on 
were  contracted,  then  the  defendant  is  not  liable  in  this  suit, 
under  the  evidence  in  the  case,  although  plaintiffs  had  no 
actual  notice  of  defendant's  withdrawal.  If  the  jury  find,  from 
the  evidence,  that  the  plaintiffs,  or  any  one  of  their  authorized 
agents,  had  actual  notice  of  the  defendant's  withdrawal  from 
the  firm  of  E.  Leipzeiger  &  Co.,  prior  to  the  time  when  the 
accounts  sued  on  were  created,  then  they  must  find  for  the 
defendant.  Under  the  proof  in  this  case,  the  jury  alone  can 
determine  the  question  of  agency  ;  and  if  they  find,  from  the 
evidence,  that  any  authorized  agent  of  the  plaintiffs  in  their 
mercantile  business  had  notice  of  the  defendant's  withdrawal 
from  the  said  firm,  prior  to  the  time  when  the  accounts  sued 
on  were  created,  then  the  plaintiffs  cannot  recover  in  this  suit. 
And  if  the  jury  find,  from  the  evidence,  that  the  plaintiffs  had 
notice  in  any  way  that  the  defendant  was  not  a  member  of  the 
said  firm,  at  the  time  the  accounts  sued  on  were  created,  then 
they  must  find  for  the  defendant."  To  these  charges,  and  to 
each  one  of  them  separately,  the  plaintiffs  excepted,  "  and 
asked  the  following  charge,  in  rebuttal,  to  wit,  '  that  when  a 
partner  retires  from  a  firm,  notice  is  usually  and  properly 
given  by  public  advertisement,  or  letters  to  the  customers  of 
the  firm,  or  both  ; '  which  charge  was  given  by  the  court." 

All  the  rulings  of  the  court  to  which,  as  above  stated,  ex- 
ceptions were  reserved  by  the  plaintiffs,  are  now  assigned  as 
error. 

Shorter  &  Brother,  and  John  Cochran,  for  appellant. 
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S.  H.  Dent,  contra. 

B.  F.  SAFFOLD,  J.  —  The  amendment  of  the  complaint 
by  the  addition  of  other  counts  was  within  the  discretion  of 
the  court,  and  was  properly  allowed.  A  count  on  a  judgment 
may  be  joined  with  a  count  on  a  simple  contract.  Prater  v. 
Miller,  25  Ala.  320  ;  Boylston  v.  Sherron,  31  Ala.  538  ;  13 
Johns.  R.  462 ;  1  Chit.  PI.  200  ;  Revised  Code,  §  2637. 

2.  The  clerical  superscription  of  the  word  "  filed  "  on  the 
amendments  to  the  complaint  would  have  been  no  more  than 
the  evidence  of  the  clerk,  given  in  that  way,  of  the  filing. 
When  they  were  allowed,  and  became  incorporated  into  the 
complaint,  they  were  as  much  filed  as  the  original.  So  of  their 
being  signed  by  the  plaintiff's  counsel, 

3,  4.  The  important  issue  is,  whether  the  plaintiffs  had 
knowledge  of  the  defendant's  withdrawal  from  the  partnership 
of  E.  Leipzeiger  &  Co.,  when  the  debts  sued  for  were  con- 
tracted by  that  firm.  The  court  charged  the  jury,  at  the  in- 
stance of  the  defendant,  that  he  was  not  liable  if  he  had  done 
"  what  was  usual  and  proper  "  to  give  notice  to  the  plaintiffs. 
Afterwards,  at  the  request  of  the  plaintiffs,  it  was  charged  that 
the  usual  and  proper  mode  of  giving  notice  was  by  public  ad- 
vertisement, or  by  letters  to  the  customers.  The  evidence 
showed  that  by  neither  of  these  modes  had  communication 
been  made  to  the  plaintiffs.  Whether  from  the  facts  proved 
they  believed  the  plaintiffs  were  informed  of  the  dissolution, 
was  the  province  of  the  jury.  What  acts  would  constitute  the 
usual  and  proper  mode  of  giving  notice,  was  a  question  of  law. 
The  error  of  the  first  charge  was  not  cured  by  the  subsequent 
explanation.  The  former  was  abstract,  as  well  as  a  conclusion 
of  law,  inasmuch  as  the  evidence  disproved  it.  The  latter  is 
not  correct  in  its  application  to  this  case.  Prior  customers 
must  be  informed,  or  the  means  of  knowledge  must  have  been 
such  that  they  ought  to  have  known.  Parsons  on  Partnership, 
412. 

5.  The  court  further  charged  that  the  plaintiffs  could  not 
recover,  if  they,  or  "  any  one  of  their  authorized  agents,"  had 
notice ;  or  if  "  any  authorized  agent  of  the  plaintiffs  in  their 
mercantile  business,"  had  notice.  The  strongest  evidence  of 
notice  to  an  agent  was,  the  defendant  himself  went  into  the 
storehouse  of  the  plaintiffs,  and  told  a  person  whose  name  was 
unknown  to  him,  but  whom  he  recognized  as  one  of  the  sales- 
men belonging  to  the  house,  and  who  asked  him  if  he  could  do 
anything  for  him,  that  his  connection  with  Leipzeiger  &  Co. 
had  been  dissolved.  The  plaintiffs'  house  employed  a  very 
large  number  of  persons  in  various  capacities.  There  can  be 
no  agency  without  authority.     An  agent  is  the  representative 
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of  his  principal  only  in  the  matters  pertaining  to  his  agency. 
It  was  incumbent  on  the  defendant  to  prove  the  authority  of 
the  agent  to  whom  he  gave  the  information  to  represent  his 
principals  in  that  particular.  The  third  and  fourth  charges 
were  erroneous.  Grant  v.  Cole  ^  Co.  8  Ala.  519  ;  Story  on 
Agency,  §§  140,  451. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Westcott  V.  Booth. 

Motion  to  quash  Fieri  Facias  for  Costs. 

Fi.  fa.  for  costs  on  error  against  successful  appellant.  —  When  an  execntion  for 
costs  from  the  Supreme  Court,  against  the  appellee,  has  been  returned  "  No  prop- 
erty found"  (Rev.  Code,  §  3531),  the  clerk  may  issue  execution  in  his  own  name 
against  the  appellant  for  the  costs  actually  created  by  him,  although  he  was  the 
defendant  in  the  court  below. 

This  was  a  motion  to  quash  an  execution  for  costs,  issued  by 
the  clerk  of  the  Supreme  Court  in  his  own  name,  under  the 
state  of  facts  recited  in  the  opinion  of  the  court. 

J.  Falkner,  for  the  motion. 

Watts  &  Trot,  and  S.  F.  Rice,  contra. 

PETERS,  J.  —  In  this  court,  at  the  January  Term  thereof, 
in  the  year  1872,  William  R.  Westcott,  as  appellant,  obtained 
a  judgment  against  William  G.  Waller,  as  appellee,  for  costs 
of  appeal.  Execution  on  this  judgment  was  regularly  issued 
out  of  this  court,  and  returned  by  the  sheriff  of  the  proper 
county  "  no  property,"  as  appears  of  record  in  this  court ;  and 
said  costs  being  unpaid,  Daniel  B.  Booth,  the  clerk  of  this 
court,  issued  execution  in  his  own  name,  against  the  said  West- 
cott, said  appellant,  for  the  costs  actually  created  by  him,  said 
Westcott,  in  said  cause.  The  said  Westcott,  said  appellant, 
now  comes  into  this  court,  and  moves  to  quash  said  execution, 
so  issued  by  said  Booth,  as  said  clerk,  against  said  Westcott, 
said  appellant  as  aforesaid,  on  the  following  grounds :  "  1. 
There  is  no  authority  in  law,  or  from  the  records  of  this  court, 
for  the  issuance  of  the  same.  2.  Because  the  said  William  R. 
Westcott  is  not  embraced  by  the  statute  authorizing  an  execu- 
tion to  issue  against  plaintiffs  for  costs  created  by  them." 

Costs  are  given  by  statute.  The  statute  law  of  this  State, 
allowing  "  fees  in  civil  cases,"  is  as  follows :  "  Clerks,  sheriffs, 
and  other  officers  hereinafter  named,  are  entitled  to  receive  for 
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their  services  hereinafter  mentioned,  the  fees  thereto  respec- 
tively annexed,  and  no  more,  to  be  paid,  taxed,  and  collected, 
in  the  manner  hereinafter  directed."  Rev.  Code,  §  3513.  A 
subsequent  section  of  the  Code  directs  how  fees  created  by  the 
plaintiff  shall  be  collected,  which  have  been  adjudged  against 
the  defendant,  but  remain  unpaid  in  certain  cases.  This  sec- 
tion of  the  Code  is  in  these  words :  "  The  clerk  of  the  Su- 
preme Court,  clerks  of  the  Circuit  Court,  judges  of  probate, 
and  justices  of  the  peace,  upon  the  non-payment  of  the  costs 
due  by  the  defendant,  upon  the  return  of  an  execution  against 
such  defendant,  by  the  sheriff  of  the  county  in  which  the  judg- 
ment was  rendered,  or,  if  the  execution  be  from  the  Supreme 
Court  of  the  county  from  which  the  case  was  brought,  '  no 
property,'  may  issue  execution  in  their  own  name,  against  the 
plaintiff,  for  the  costs  actually  created  by  such  plaintiff,  and  no 
other ;  which  execution  must  be  collected  and  returned  as  other 
executions."  Rev.  Code,  §  S5^1,  partim.  This  statute  extends 
to  the  clerk  of  the  Supreme  Court  the  same  remedies  that  are 
provided  for  the  clerk  of  the  Circuit  Court,  to  enforce  the  col- 
lection of  his  fees.  Each  of  these  officers  is  placed  in  the  same 
category  in  this  particular.  The  meaning  and  purpose  of  the 
language  of  the  Code  is  without  any  reasonable  question  as  to 
the  clerk  of  the  Circuit  Court.  If  these  have  the  same  au- 
thority, there  can  be  no  more  doubt  in  the  one  case  than  in  the 
other.  Besides,  this  court  has  uniformly  construed  the  statute, 
on  this  subject,  found  in  Clay's  Digest,  in  which  like  words  are 
used  to  describe  the  parties  as  the  words  used  in  the  Code,  to 
authorize  the  practice  pursued  in  this  case.  Clay's  Dig.  p.  310, 
§  25 ;  Montgomery/  v.  Montgomery/,  22  Ala.  347.  The  lan- 
guage used  in  Clay's  Digest  has  •  been  incorporated  into  the 
Code.  It  should  receive  the  same  interpretation  in  the  latter 
compilation  as  it  had  received  in  the  former.  This  is  the  rule 
of  construction  in  such  cases.  Shep.  Dig.  p^  745,  §  29.  And 
such  has  been  the  constant  practice  of  this  court.  This  forbids 
the  granting  of  the  present  motion. 

The  motion  to  quash  the  execution  is  denied,  with  costs. 


Rawles  v.  James. 

Detinue  for  Mule. 

1.  Proof  of  ownership.  —  General  reputation  in  the  neighborhood  as  to  the  own- 
ership of  a  mule  is  not  competent  evidence. 

2.  Declarations  of  person  in  possession  as  to  title.  —  The  declarations  of  a  person 
who  is  in  possession  of  personal  property,  that  it  belongs  to  his  son,  are  competent 
evidence,  but  his  declarations  as  to  the  source  of  his  son's  title  are  not. 
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3.  Proof  of  value  of  personal  property.  —  A  witness  may  give  his  opinion  as  to 
the  value  of  a  horse  or  mule  known  to  him,  although  he  is  not  an  expert,  and  does 
not  know  its  market  value. 

4.  Judgment  on  affirmance  in  appeal  case.  —  In  an  appeal  case  from  a  Justice's 
Court,  if  the  judgment  is  affirmed,  it  should  be  rendered  against  the  surety  as  well 
as  the  principal,  and  should  include  the  costs  of  the  Justice's  Court  as  well  as  of 
the  Circuit  Court. 

Appeal  from  the  Circuit  Court  of  Perry. 

Tried  before  the  Hon.  M.  J.  Saffold. 

This  action  was  brought  by  David  L.  James,  an  infant,  who 
sued  by  his  next  friend,  A.  J.  James,  against  E.  S.  Rawles,  to 
recover  a  mule,  with  damages  for  its  detention,  and  was  com- 
menced in  a  Justice's  Court.  Judgment  was  rendered  by  the 
justice  in  favor  of  the  plaintiff,  and  the  case  was  then  removed 
by  the  defendant  by  appeal,  into  the  Circuit  Court,  where  it 
was  tried  "on  the  plea  of  the  general  issue  ;  "  and  the  jury 
having  returned  a  verdict  for  the  plaintiff,  assessing  the  value 
of  the  mule  at  fifty-five  dollars,  and  the  damages  for  its  deten 
tion  at  seventy  dollars,  the  court  thereupon  rendered  judgment 
accordingly  against  the  defendant,  and  also  against  S.  W. 
Blackburn,  his  surety  on  the  appeal  bond.  On  the  trial,  sev- 
eral exceptions  were  reserved  by  the  defendant  to  the  rulings 
of  the  court  on  questions  of  evidence,  which  are  thus  stated  in 
the  bill  of  exceptions :  "  To  prove  title  to  the  mule  sued  for, 
the  plaintiff  propounded  the  following  questions  to  Reuben 
Tubb,  a  witness  for  plaintiff,  to  wit :  '  Was  there  a  general 
reputation,  or  rumor,  in  the  neighborhood  in  which  the  plain- 
tiff resided,  as  to  the  ownership  of  the  mule  now  sued  for? 
and  what  was  that  reputation  or  rumor  ? '  To  these  questions 
the  defendant  objected,  on  the  ground  that  they  were  improper, 
and  that  the  answers  thereto  would  be  illegal  and  irrelevant ; 
but  the  court  overruled  the  objection,  and  allowed  the  questions 
to  be  asked,  to  which  the  defendant  excepted.  The  witness 
answered,  that  the  general  reputation  in  the  neighborhood  was 
that  said  mule  belonged  to  the  plaintiff.  The  plaintiff  also 
propounded  to  said  witness  the  following  questions  :  '  Who 
had  the  possession  of  said  mule  ?  and  what  did  he  say  when 
you  had  levied  the  attachment  ?  [Objected  to,  and  exception 
saved.]  The  witness  answered,  that  the  said  mule,  with  sev- 
eral others,  was  in  the  pasture  of  A.  J.  James  ;  and  that  said 
James  told  him  at  the  time,  that  said  mule  belonged  to  his  son, 
the  plaintiff  in  this  suit,  and  that  his  son  had  exchanged  a 
horse  for  said  mule,  in  Georgia,  about  a  year  from  that  time. 
The  plaintiff  also  asked  said  witness  the  following  questions  : 
'  What  was  said  mule  worth  at  the  time  of  the  levy  of  said 
attachment,  and  what  is  he  now  worth  ?  What  were  the  ser- 
vices of  said  mule  worth,  and  what  are  they  now  worth  ? '  To 
all  and  each  part  of  said  questions  the  defendant  excepted^  on 
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the  ground  that  said  questions,  nor  the  answers  thereto,  would 
show  that  said  witness  knew  the  value  of  said  mule,  or  of  his 
services  in  the  market  wherein  he  was  so  levied  on,  or  after- 
wards held  in  said  county.  The  witness  then  answered,  that 
he  did  not  know  anything  of  the  value  of  said  mule,  or  of  his 
services,  in  the  market.  The  court  thereupon  overruled  the 
defendant's  objections,  and  allowed  the  witness  to  answer,  that 
in  his  opinion,  without  reference  to  the  market  value,  said  mule 
was  of  the  value  of  sixty  to  sixty-five  dollars  ;  to  which  the 
defendant  excepted."  The  several  rulings  to  which  exceptions 
were  reserved,  and  the  judgment  of  the  court,  are  now  as- 
signed as  error. 

Jno.  C.  Reid,  W.  B.  Modawell  &  Brooks,  Haralson 
&  Roy,  for  appellant. 

Moore  &  Lockett,  contra. 

B.  F.  SAFFOLD,  J.  —  1.  The  court  erred  in  admitting  evi- 
dence of  the  general  reputation  as  to  the  ownership  of  the 
mule  in  the  neighborhood  where  the  plaintiff  resided  in  proof 
of  the  plaintiff's  title.  Whitsett,  Cramer  ^  Co.  v.  Slater^  23 
Ala.  626;  McCoy  \.  Odom,  20  Ala.  502;  Benje  v.  CreagKs 
administrator^  21  Ala.  151. 

2.  A  person's  own  declarations,  that  he  holds  property  in 
his  possession  as  that  of  his  child,  are  admissible  in  evidence. 
But  not  so  as  to  the  source  of  title.  Benje  v.  CreagKs  ad- 
ministrator^ supra  ;  Brickell's  Dig.  p.  843,  844. 

3.  Proof  of  the  market  value  of  property  is  competent,  in 
determining  its  real  value.  But  a  witness  may  give  his  opin- 
ion of  the  value  of  the  property  known  to  him,  though  he  is 
not  an  expert.      Ward  v.  Reynolds.,  32  Ala.  384. 

4.  When  the  judgment  is  affirmed,  on  appeal  from  the  jus- 
tice, judgment  must  be  rendered  against  the  surety  as  well  as 
the  principal,  which  must  include  the  costs  of  the  inferior  and 
appellate  court.     R.  C.  §  2776. 

For  the  errors  above  mentioned,  the  judgment  is  reversed, 
and  the  cause  remanded. 


Scott's  Administrator  et  aL  v,  Griggs. 

Bill  in  Equity  to  subject  Lands  to  Payment  of  Purchase  Money. 

1.   Vendor's  lien  for  unpaid  purchase  money;  resale  of  lands. —  Where  there  is  a  -35— —i 

valid  resale  of  the  lands  between  the  parties,  the  lien  for  the  unpaid  purchase  g^    '^1 

money  is  the  same  as  in  case  of  the  original  sale ;  but  a  valid  resale  can  only  be  I 
effected  like  the  original  sale,  by  a  conveyance  properly  executed. 
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2.  Same  :  rescission  of  contract  for  sale  of  lands  by  married  woman.  —  The  statu- 
tory power  which  a  married  woman  has  to  sell  and  convey  lands  belonging  to  her 
separate  estate  (Rev.  Code,  §  2373),  includes  an  implied  power  to  rescind  such  con- 
tract for  her  own  protection,  and  on  such  rescission  she  may  secure  the  repayment 
of  the  purchase  money  which  she  has  received  by  her  promissory  note,  secured  by 
a  lien  on  the  lands  evidenced  by  writing;  but  the  law  will  not  imply  such  a  lien  in 
the  absence  of  an  express  contract. 

3.  Execution  of  deed  by  husband  and  wife. — A  deed  for  lands  belonging  to  a 
married  woman's  statutory  separate  estate,  which  is  signed  and  delivered  by  her 
on  one  day,  and  by  her  husband  on  a  subsequent  day,  properly  attested  and  proved 
or  acknowledged,  is  valid  and  effectual  to  pass  her  title  as  of  the  day  of  its  execu- 
tion by  her. 

4.  Protection  to  bona  fide  purchaser  for  valuable  consideration  without  notice.  —  A 
trust  concerning  lands,  whether  implied  by  law  or  created  by  contract,  cannot  be 
enforced  in  equity  against  a  subsequent  purchaser  for  valuable  consideration,  with- 
out alleging  and  proving  notice  to  him. 

5.  Lien  for  purchase  money  of  lands  on  rescission  of  contract  of  sale.  —  When  a 
contract  for  the  sale  of  lands  is  rescinded  by  agreement  of  the  parties,  after  the 
purchase  money  has  been  paid,  if  the  parties  intend  to  create  a  lien  on  the  lands 
for  the  repayment  of  the  purchase  money,  it  is  the  safer  (if  not  the  indispensable) 
practice  to  create  such  lien  by  written  agreement  properly  executed  and  recorded. 

Appeal  from  the  Chancery  Court  of  Macon. 
Heard  before  the  Hon.  B.  B.  McCeaw. 
The  record  in  this  case,  and  all  the  papers  except  the  opinion 
of  the  court,  have  been  lost  or  mislaid. 

Stone  &  Clopton,  for  appellants. 

Watts  &  Troy,  contra. 

PETERS,  J.  —  The  record  shows  that  there  was  an  original 
bill  filed  in  this  case,  and  two  amended  bills.  The  original  bill 
was  filed  on  the  23d  day  of  July,  1867.  In  it  the  complainant 
alleges  that  the  defendants,  Emily  S.  Mitchell  and  her  hus- 
band, William  J.  Mitchell,  on  the  20th  day  of  March,  1863, 
executed  and  delivered  to  him  a  promissory  note,  in  the  words 
following,  to  wit :  "  One  day  after  date,  we  promise  to  pay 
Dr.  J.  G.  Griggs,  or  bearer,  sixteen  hundred  and  nineteen  ^^^^ 
dollars,  for  value  received.  March  20, 1863. 

(Signed)  "  Wm.  J.  Mitchell. 

"  Emily  S.  Mitchell." 

At  the  time  this  note  was  executed  and  delivered,  Mrs. 
Mitchell  was  a  married  woman,  and  the  wife  of  said  Wm.  J. 
Mitchell,  and  "  held  "  certain  lots  of  land,  particularly  de- 
scribed in  the  bill,  and  which  lay  in  the  town  of  Tuskegee,  in 
this  State,  "  to  her  sole  and  separate  use ;  and  the  same  was 
not  liable  to  the  debts  or  contracts  of  her  said  husband ;  and 
she  now  holds  said  lots,  with  the  improvements  thereon,  to  her 
sole  and  separate  use,  and  the  same  are  not  liable  to  the  con- 
tracts or  debts  of  her  said  husband ;  and  the  said  note  is  a 
charge  against  her  said  separate  estate,  and  no  trustee  of  her 
said  separate  estate  was  ever  appointed."    And  the  original  bill 
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prays  a  sale  of  the  lots  for  the  payment  of  the  debt  secured  by 
the  note.  This  bill  is  sworn  to  by  Dr.  Griggs,  and  the  defend- 
ants are  required  to  answer  it  "  upon  their  several  corporal 
oaths."  Mrs.  Mitchell  and  her  husband  each  separately  answer 
this  original  bill,  upon  oath,  as  required.  In  her  answer,  Mrs. 
Mitchell  denies  that  the  note  abovesaid  is  "  a  charge "  upon 
her  separate  statutory  estate.  And  her  husband  states  in  his 
answer,  "  that  the  said  note  was  not  given  by  said  defendants 
for  the  repurchasing  of  said  lots."  Mrs.  Mitchell's  answer 
was  sworn  on  the  18th  day  of  September,  1867,  and  her  hus- 
band's seems  to  have  been  sworn  on  the  9th  day  of  the  same 
month  ;  but  the  record  fails  to  show  when  they  were  filed. 
Thus  far,  this  suit  seems  to  have  been  a  controversy  solely  be- 
tween Dr.  Griggs  and  Mrs.  Mitchell,  to  subject  property  be- 
longing to  her  as  her  separate  estate  to  the  payment  of  the 
note  above  set  out.  But,  in  her  answer,  and  in  her  husband's 
answer,  they  disclose  the  fact  that  she  had  sold  the  lands  in 
controversy  to  her  son-in-law,  J.  T.  Scott,  and  conveyed  the 
same  by  deed  to  him,  on  the  second  day  of  June,  1867.  This 
is  the  date  of  the  deed,  and  it  is  signed  both  by  Mrs.  Mitchell 
and  her  husband,  and  is  attested  by  two  witnesses,  in  the  man- 
ner required  by  our  statute.  Upon  this  disclosure  of  the  title 
of  Scott  to  the  lands  in  controversy,  Dr.  Griggs  amended  his 
bill,  and  made  Scott  a  party  to  the  suit.  This  was  the  first 
amended  bill,  and  it  was  filed  on  the  15th  day  of  March,  1870. 
It  was  filed  without  verification  by  oath,  and  the  answer  of  the 
defendants  on  oath,  "  was  waived."  This  amendment  alleges 
that  Scott's  deed  "  is  fraudulent,  and  that  no  such  deed  was 
made  "  by  Mrs.  Mitchell  and  her  husband,  "  at  the  time  of  the 
exhibition  of  your  orator's  bill  of  complaint,  and  not  until 
some  time  in  September,  A.  D.  1867,  and  as  such  the  same  was 
invalid  as  a  conveyance  when  your  orator's  bill  was  filed  ;  that 
said  conveyance,  if  one  is  held  by  the  said  J.  T.  Scott,  was 
entered  into  for  fraudulent  purposes,  and  with  a  notice  of  the 
lien  of  your  orator  upon  said  property."  It  is  also  alleged, 
that  the  deed  was  not  signed  by  Mitchell,  the  husband,  "  imtil 
the  sixth  day  of  September,  A.  D.  1867  ;  "  that  "  said  deed  to 
said  Scott  was  made  without  any  valuable  consideration  ;  that 
said  Scott  never  paid  for  said  property,  and  only  received  said 
deed  in  order,  if  possible,  to  prevent  the  same  being  subject  to 
the  payment  of  the  debt  due  your  orator." 

Scott,  in  his  answer  to  the  original  and  amended  bills  thus 
filed,  avers  "  that  he  bought  and  paid  for  "  the  property  in 
controversy  from  Mrs.  Mitchell,  as  shown  in  her  deed  to  him 
abovesaid,  and  that  he  claims  it  as  his  own.  He  also  "  denies 
that  the  said  deed  is  fraudulent,  or  void,  or  invalid,  or  that  the 
same  was  made  for  fraudulent  purposes,  or  with  a  notice  "  to 


188  SUPREME   COURT 

[Scott's  Administrator  v.  Griggs.] 

him  "  of  the  lien  pretended  of  complainant  on  the  said  prop- 
erty ; "  and  he  denies  that  the  complainant  had  any  lien  on 
the  same."  It  also  appears  from  Scott's  answer,  that  the  deed 
of  June  2d,  1867,  was  executed  on  that  day  by  Mrs.  Mitchell, 
and  some  days  afterwards  by  her  said  husband ;  and  that  the 
deed  was  duly  executed  by  both  as  it  now  appears.  Scott  also 
denies  that  he  procured  said  deed  without  a  "  valuable  con- 
sideration," and  he  avers  that,  "  on  the  contrary,  it  was  upon 
a  valuable  consideration,"  "  to  wit,  about  the  sum  of  three 
thousand  dollars ; "  and  that  this  sum  was  paid,  "  in  money 
and  note,  to  Emily  S.  Mitchell,"  before  the  filing  of  complain- 
ant's bill. 

On  the  13th  day  of  October,  1870,  the  complainant  filed  a 
second  amended  bill,  in  which  it  is  alleged  that  the  property 
in  controversy  was  claimed  by  Mrs.  Mitchell,  as  her  statutory 
estate,  at  and  before  the  sale  thereof  in  1860  or  1861  to  Dr. 
Griggs,  and  that  there  was  a  resale  of  said  lands  by  Griggs 
to  Mrs.  Mitchell  in  1863,  at  the  time  the  note  abovesaid  was 
given  ;  that  is  to  say,  on  the  20th  day  of  March,  1863.  And 
he  repeats  in  this  amended  bill  his  right  of  lien  against  the 
lands  abovesaid,  the  regularity  of  the  sale  to  him,  and  the 
rescision  of  this  sale,  and  the  resale  by  himself  to  Mrs.  Mitch- 
ell ;  and  avers  Scott's  knowledge  of  "  notice  of  the  circum- 
stances under  which  the  said  lots  were  acquired  and  holden, 
and  the  sale  to  orator  as  set  forth  in  the  first  paragraph  of  said 
bill,  and  of  the  repurchase  and  giving  of  the  said  notes  as 
set  forth  in  the  second  paragraph  and  this  amended  bill." 
This  amended  bill  is  not  sworn  to,  and  the  answer  on  oath  is 
waived.  There  is  no  evidence  in  the  record  that  Scott  was 
ever  served  with  this  amended  bill,  or  that  he  ever  answered 
it.  But  his  answer  to  the  first  amended  bill  fully  denies  all 
the  essential  allegations  of  the  second  amended  bill,  which  is, 
in  effect,  but  the  repetition  of  the  matters  of  the  first  amended 
bill. 

The  chancellor,  at  the  hearing,  upon  the  pleadings  and  proofs, 
decreed  the  land  liable  for  the  payment  of  Dr.  Griggs'  note, 
and  ordered  a  sale  for  that  purpose.  Since  the  decree  in  the 
court  below,  Scott  has  died,  and  the  cause  has  been  revived 
in  the  name  of  his  representative  and  his  heirs,  who  bring  the 
case  to  this  court  by  appeal,  and  they  assign  the  decree  of  the 
court  below  for  error. 

1.  The  case  divides  itself  into  two  branches.  The  one  in- 
volves the  interest  of  Mrs.  Mitchell  in  the  lands  in  controversy, 
and  the  other  involves  the  interest  of  Scott,  her  son-in-law, 
in  the  same  property.  The  transaction  between  Mrs.  Mitch- 
ell and  Dr.  Griggs,  on  the  20th  day  of  March,  1863,  which 
resulted  in  the  execution  of  the  promissory  note  of  that  date, 
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by  Mrs.  Mitchell  and  her  husband,  for  the  sum  of  $1619.34, 
payable  to  Dr.  Griggs,  cannot  be  regarded  as  a  resale  of  the 
lands  purchased  by  Griggs  from  her  in  1860  or  1861,  and 
which  are  particularly  described  in  the  original  bill  of  com- 
plaint. A  resale  of  lands  must  be  effected  in  the  same  man- 
ner that  a  sale  of  the  same  property  could  be  accomplished  in 
the  first  instance.  Our  statute  fixes  the  law  of  such  contracts 
in  this  State,  and  the  courts  cannot  depart  from  it.  Tliis  stat-. 
ute  is  in  these  words :  "  All  persons,  aged  twenty-one  years, 
and  not  under  any  legal  incapacity,  may  alien  their  lands,  and 
any  interest  therein,  whether  immediate  or  future,  certain  or 
contingent,  by  instrument  in  writing,  or  by  their  last  will  un- 
der the  regulations  prescribed  by  law ;  "  and  "  conveyances 
for  the  alienation  of  lands  must  be  written  or  printed,  on 
parchment  or  paper,  and  must  be  signed  at  their  foot  by  the 
contracting  party,  or  his  agent  having  a  written  authority ; 
or,  if  he  is  not  able  to  sign  his  name,  then  his  name  must  be 
written  for  him,  with  the  words  '  his  mark '  written  against 
the  same,  or  over  it ;  the  execution  of  such  conveyance  must 
be  attested  by  one,  or  where  the  party  cannot  write,  by  two 
witnesses  who  are  able  to  write,  and  who  must  write  their 
names  as  witnesses  ;  "  Or  there  must  be  a  proper  acknowledge- 
ment in  lieu  of  witnesses.  Rev.  Code,  §§  1534,  1535,  1536  ; 
see  also,  Robinson  v.  O'Neal^  45  Ala.  526.  In  this  case,  there 
was  no  evidence  by  any  "  instrument  in  writing,"  signed  by 
Dr.  Griggs  as  required  by  law,  conveying  the  lands  in  contro- 
versy, or  any  interest  therein,  to  Mrs.  Mitchell.  Then,  the 
evidence  by  written  document  of  a  resale,  wholly  fails ;  "  and 
the  evidence  of  a  resale  and  a  part  or  full  payment  of  the 
purchase  money,  and  possession  by  the  vendee,  is  disproven 
by  the  testimony  of  both  Mrs.  Mitchell  and  her  husband, 
which  was  taken  and  submitted  by  the  defendants  in  their 
behalf  on  the  hearing  before  the  chancellor.  Then  the  proof 
does  not  sustain  the  allegation  of  the  amended  bill,  that 
there  was  a  resale  of  the  lands  mentioned  by  Griggs  to  Mrs. 
Mitchell. 

Undoubtedly,  there  can  be  no  just  distinction  drawn  between 
a  sale  and  a  resale,  and  the  rights  of  the  vendor  would  be  the 
same  in  either  case,  and  the  right  of  lien  for  the  security  of  the 
purchase  money  would  be  preserved.  Napier  et  al.  v.  Jones^ 
Administrator,  47  Ala.  90  ;  2  Story's  Eq.  §§  1224,  1225,  et 
seq. ;  4  Kent,  pp.  151,  152,  et  seq.  But  the  evidence  here 
does  not  show  a  resale,  either  by  written  conveyance,  or  by 
parol.  Rev.  Code,  §  1862,  cl.  6.  The  testimony  of  Mrs. 
Mitchell  and  her  husband  fully  contradicts  this  allegation. 
Besides,  the  complainant  did  not  rely  upon  such  a  resale  in  his 
original  bill ;  and  he  must  then  have  known  all  the  facts  of  his 
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case  on  this  point,  that  he  did  when  he  filed  his  amended  bills. 
The  oi'iginal  bill  is  put  in  on  oath.  If  he  had  relied  upon 
a  resale,  and  the  lien  growing  out  of  it,  as  a  security  for  the 
payment  of  his  promissory  note  set  out  in  his  bill,  he  would- 
then  have  alleged  it.  But  that  bill  is  grounded  altogether 
upon  a  different  view  of  the  facts.  It  is  a  bill  simply  to  enforce 
a  charge  upon  a  married  woman's  separate  estate.  A  chancellor 
cannot  close  his  eyes  to  such  discrepancies.  Then,  the  com- 
plainant's case,  as  it  rests  upon  a  resale  and  a  lien  growing  out 
of  it,  is  not  sufficiently  supported  by  the  proofs. 

But  there  can  be  no  doubt  that  there  was  a  rescission  and 
abandonment,  by  the  parties  on  both  sides,  of  the  sale  of  the 
lands  made  by  Mrs.  Mitchell  and  her  husband  to  Dr.  Griggs, 
in  1860  or  1861.  And  it  is  equally  clear  that  Mrs.  Mitchell 
and  her  husband  had  the  power  to  make  such  rescission.  Her 
power  to  make  the  sale,  which  is  beyond  dispute,  carried  along 
with  it  a  power  to  rescind  it  for  her  own  protection.  Rev. 
Code,  §  2373  ;  Becton  v.  Sellech,  June  Term,  1872.  But  the 
question  still  remains,  whether,  upon  a  contract  for  the  rescission 
of  a  sale  of  lands,  the  law  implies  a  trust  in  favor  of  the  vendee 
by  way  of  lien,  as  a  security  for  the  purchase  money  paid  by 
the  vendee  to  the  vendor  before  the  rescission  ?  If  the  law  does 
not  imply  such  a  trust,  then,  in  this  case,  it  does  not  exist,  be- 
cause there  is  no  instrument  in  writing,  executed  as  required  by 
our  law,  which  creates  such  trust.  Such  an  instrument  is  're- 
quired by  our  statute.  Rev.  Code,  §  1590.  The  complainant 
does  not  allege  that  such  a  trust  exists  in  his  favor,  but  he  relies 
upon  a  resale,  and  a  lien  as  an  incident  of  the  resale.  I  have 
not  been  able  to  find  a  satisfactory  authority  that  such  an  im- 
plied trust  exists.  The  testimony  of  both  Mrs.  Mitchell  and 
her  husband  fully  and  directly  denies  its  existence  in  this  case. 
It  is  true  that  Dr.  Griggs,  in  his  testimony,  asserts  the  contrary. 
But  I  am  not  able  to  say  that  his  evidence  ought  to  outweigh 
that  of  the  two  witnesses  on  the  other  side,  Mrs.  Mitchell  and 
her  husband.  All  stand  here  without  impeachment,  and  all  are 
equally  worthy  of  credit.  When  this  is  the  case,  the  rule  of 
preponderance  must  be  in  favor  of  the  greater  number  of  wit- 
nesses. The  testimony,  then,  does  not  support  the  assumption 
that  a  lien  should  attach  to  the  land  on  the  rescission  of  the  sale, 
for  the  security  of  the  note  given  by  Mrs.  Mitchell  and  her 
husband,  for  the  refunding  of  the  purchase  money  that  had 
been  paid  to  her.  It  is  true  that,  where  a  vendor  of  lands  goes 
into  a  court  of  chancery,  and  asks  the  rescission  of  a  sale  of 
lands  upon  grounds  which  would  entitle  that  court  to  take 
jurisdiction,  the  rescission  will  not  be  allowed  without  requiring 
the  vendor  to  return  the  purchase  money  to  the  vendee,  which 
had  been  paid,  and  paying  for  the  permanent  and  useful  im- 
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provements  made  by  the  vendee  during  his  possession,  and  also 
requiring  the  vendee  to  account  for  the  rents  and  profits  during 
the  same  period ;  and  in  such  case  it  is  usual  to  decree  that  the 
repayment  of  the  purchase  money  shall  be  secured  by  a  lien  on 
the  lands.  But  this  rests  upon  quite  a  different  principle  from 
that  of  a  contract  between  the  parties.  It  is  upon  the  principle 
that  a  party  who  asks  equity  shall  do  equity.  Foster  v.  Gres- 
setfs  ITeirs,  29  Ala.  393 ;  Kennedy'' h  Heirs  ^  Executors  v. 
Kennedy's  Heirs,  3  Ala.  434 ;   1  Story's  Eq.  §  64   e,  7th  ed. 

3.  The  second  branch  of  the  case  is  this.  The  proof  shows 
that  Mrs.  Mitchell  agreed  to  sell  the  lands  in  controversy  to 
Scott,  long  before  the  bill  was  filed,  and  that  she  executed  her 
deed  to  him  on  the  second  day  of  June,  1867.  This  was  a 
month  and  twenty-one  days  before  the  bill  was  filed.  It  does 
not  appear  that  there  was  then  any  controversy  about  the  pay- 
ment of  Dr.  Griggs'  note,  or  that  Scott  had  any  knowledge  of 
this  debt,  or  of  Dr.  Griggs'  claim.  Mrs.  Mitchell's  testimony 
shows  that  the  sale  to  Scott  was  without  fraud,  and  bond  fide, 
and  for  valuable  consideration,  which  had  been  duly  paid  to 
her  by  Scott.  Neither  the  testimony  of  Dr.  Griggs,  nor  his 
witness,  Mr.  Mullen,  contradicts  this  evidence  of  Mrs.  Mitchell, 
which  is  supported  by  that  of  her  husband.  It  also  appears 
that  Mitchell  did  not  join  in  his  wife's  deed  to  Scott  until  some 
time  in  September,  1867.  This  was  after  the  filing  of  the  bill. 
But  this  delay  of  Mitchell  to  join  his  wife  in  the  conveyance  to 
Scott,  could  not,  in  a  court  of  equity,  be  permitted  to  defeat 
Scott's  title.  Mitchell's  signature  to  his  wife's  deed  was  a  rati- 
fication of  her  act,  in  which  he  could  have  joined  her  in  the 
first  instance.  Such  ratification,  for  the  sake  of  justice,  has 
relation  back  to  the  time  of  the  act  done ;  that  is,  the  second 
of  June,  1867.  Nelson  v.  Morgan,  43  Ala.  586  ;  4  Kent,  454, 
455,  marg. 

4.  There  is  no  evidence  that  the  sale  of  the  lands  mentioned 
in  Scott's  deed,  was  made  with  intent  to  hinder,  delay,  or  de- 
fraud Dr.  Griggs,  in  the  collection  of  his  note  against  Mrs. 
Mitchell  and  her  husband.  It  was  not,  then,  fraudulent.  Rev. 
Code,  §  1865.  This  transaction,  as  explained  by  Mrs.  Mitch- 
ell and  her  husband,  seems  to  have  been  consistent  with  fair 
dealing,  and  honestly  entered  into.  I  also  think  tlie  proofs 
wholly  fail  in  fixing  any  notice  of  Dr.  Griggs'  claim  of  lien  upon 
the  lands  mentioned  in  his  bill,  upon  Scott,  until  long  after 
Scott's  purchase  of  the  same  lands  from  Mrs.  Mitchell,  on  the 
second  of  June,  1867.  Dr.  Griggs  does  not  seem  to  have  taken 
this  view  of  his  case  himself,  until  the  filing  of  his  first  amended 
bill,  which  was  done  on  the  15th  day  of  March,  1870,  almost 
three  years  after  the  date  of  Scott's  purchase.  Then,  so  far  as 
the  testimony  shows,  Scott  occupies  the  position  of  a  purchaser 
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for  valuable  consideration,  without  notice  of  Dr.  Grigg's  lien, 
if  he  had  one.     This  protects  his  title. 

5.  The  statute  law  of  this  State  requires  that  alienation  of 
lands,  or  any  interest  in  lands,  or  trust  concerning  lands,  must 
be  effected  by  instrument  in  writing,  executed  in  a  certain 
manner  pointed  out  by  our  statute.  Rev.  Code,  §§  1534,  1535, 
1590,  1591,  1592,  1862.  This  is  the  general  rule,  ^vith  cer- 
tain implied  trusts  excepted  out  of  it.  One  of  these  implied 
trusts  is  the  lien  of  the  vendor  for  the  security  of  the  payment 
of  the  purchase  money.  It  may,  therefore,  be  said  that  it  is 
the  safer,  if  not  the  indispensable  practice,  on  the  rescission  of 
a  sale  of  lands  by  the  parties  themselves,  without  the  aid  of  a 
Court  of  Chancery,  if  they  intend  to  create  a  lien  on  the  lands 
for  the  repayment  of  the  purchase  money  received  by  the  ven- 
dor before  the  rescission  and  not  paid  back,  to  do  so  by  written 
agreement,  properly  executed  and  recorded  for  that  purpose. 

The  allegations  of  the  bill  and  amended  bills  do  not  seem  to 
rely  upon  a  lien,  separate  and  apart  from  a  resale  ;  and  the 
proofs  do  not  establish  a  resale.  There  was,  then,  no  lien  suffi- 
ciently proven.  In  this,  the  chancellor's  decree  was  against 
the  weight  of  the  evidence  ;  and  this  court,  proceeding  to  ren- 
der the  judgment  that  the  court  below  should  have  rendered, 
doth  order,  adjudge,  and  decree,  that  the  complainant's  bill  be 
dismissed  out  of  this  court,  and  that  he  pay  the  costs  in  this 
court,  and  in  the  court  below. 

Note  by  Reporter. — The  following  opinion  was  delivered 
on  a  subsequent  day  of  the  term,  in  response  to  an  application 
for  rehearing :  — 

PETERS,  J.  —  This  cause  was  carefully  considered  in  the 
first  instance,  and  a  review  of  it  does  not  lead  me  to  the  con- 
clusion that  there  is  any  sufficient  grounds  for  a  rehearing. 
The  rehearing  is  tlierefore  denied,  with  costs. 


Jay  V.  Martin. 

Final  Settlement  of  Guardian^s  Accounts. 

Liability  of  guardian  for  money  borrowed  from  former  guardian.  —  On  final  settle- 
ment of  a  guardian's  account,  he  is  properly  charged  with  money  of  his  ward, 
which  he  borrowed  from  a  former  guardian,  giving  a  note  and  mortgage  to  secure 
its  payment;  although  the  administratrix  of  the  former  guardian  refuses  to  sur- 
render the  note  and  mortgage,  claiming  that  the  ward  is  indebted  to  her  intestate, 
whose  guardianship  has  never  been  settled. 

Appeal  from  the  Probate  Court  of  Conecuh. 
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Page  &  Herbert  for  appellant. 
Judge  &  Holtzclaw,  contra. 

B.  F.  S  AFFOLD,  J.  —  The  appellant  Jay,  making  a  final 
settlement  of  his  guardianship  of  Mary  S.  Jones,  was  charged 
with  the  amount  of  a  promissory  note,  secured  by  mortgage, 
which  he  had  given  before  he  became  guardian  to  William  A. 
Ashley,  her  former  guardian,  for  money  of  the  ward  borrowed 
by  him.  He  objected  to  this,  because  the  administratrix  of 
Ashley,  who  had  died,  and  whom  he  succeeded  in  the  guardian- 
ship, had  refused  to  surrender  to  him  the  note  and  mortgage, 
claiming  that  the  ward  was  indebted  to  her  intestate  at  the 
time  of  his  death,  and  that  there  had  been  no  settlement  of 
his  said  guardianship. 

It  is  an  acknowledged  principle  of  law,  that  when  the  obli- 
gation to  pay  money  is  united  with  the  right  to  receive  payment 
in  the  same  person,  the  payment  is  to  be  considered  as  made. 
Childress  v.  Childress,  3  Ala.  752  ;  Purdom  v.  Tipton,  9  Ala. 
914.  The  guardian.  Jay,  was  the  proper  person  to  sue  for 
and  collect  the  debt,  but  he  could  not  sue  himself.  R.  C. 
§  2456.  He  has  failed  to  show  any  reason  why  the  adminis- 
tratrix of  Ashley  claims  an  interest  in  the  debt,  which  should 
prejudice  him  as  the  debtor.  She  has  no  lien  of  law  on  it.  If 
she  had  had  money  in  her  hands,  she  might  have  retained  the 
exact  amount  really  due  to  the  former  guardian,  but  she  could 
not  so  retain  specific  property  or  a  mere  evidence  of  debt. 

The  judgment  is  affirmed. 


Avery's  Executors  v,  Avery. 

Action  against  Executors  on  Common  Counts. 

1.  Entries  in  book  kept  by  deceased  party. — In  an  action  against  executors,  to 
recover  the  value  of  goods  and  chattels  belonging  to  plaintiff,  which  were  received 
and  sold  by  their  testator  in  bis  lifetime,  entries  in  a  memorandum  book  kept  by 
him  are  not  competent  evidence  for  the  defendants,  unless  they  are  shown  to  con- 
tain the  registration  of  some  fact  which  is  relevant  to  the  issues  on  trial,  and  to 
have  been  made  by  him  in  the  course  of  his  business  or  duty,  as  to  which,  if  living, 
he  would  be  competent  to  testify. 

2.  Competency  of  parties  as  witnesses,  in  suits  against  executors.  —  An  executor, 
when  sued  in  his  representative  character,  may  testify  in  his  own  behalf,  as  to  ad- 
missions made  by  the  plaintiff  since  the  testator's  death  ;  the  statute  (Rev.  Code, 
§  2704)  only  renders  him  incompetent  to  testify  "as  to  any  transaction  with  or 
statement  by  the  testator." 

Appeal  from  the  Cireuit  Court  of  Hale. 
Tried  before  the  Hon.  M.  J.  Saffold. 
VOL.  I.  13 
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J.  J.  Gaeeet,  for  appellant. 

Coleman  &  Seay,  contra. 

PETERS,  J.  —  In  this  cause  H.  W.  Avery  sues  the  ex- 
ecutors of  Bryant  Avery,  deceased,  in  an  action  of  assumpsit. 
The  complaint  contains  five  counts.  There  is  one  upon  a  due 
bill ;  two  upon  accounts  for  goods  and  chattels  had  and  re- 
ceived of  plaintiff'  by  defendants'  testator  ;  and  two  on  small 
accounts,  for  ^25.00,  and  for  $'27.25.  The  defendants'  pleas 
deny  these  debts,  and  insist  upon  an  offset  for  $400.00.  There 
was  a  trial  by  a  jury,  and  a  verdict  and  judgment  for  the 
plaintiff  for  $752.24.  On  the  trial,  the  defendants  took  several 
exceptions,  which  are  properly  reserved  by  a  bill  of  exceptions. 
From  this  it  appears  that  the  plaintiff  offered  evidence  tending 
to  show  that  during  the  lifetime  of  the  defendants'  testator 
the  plaintiff  and  said  testator  had  agreed  that  plaintiff  should 
make  gins  in  testator's  gin-shop,  and  that  for  each  fifty-saw 
gin  the  testator  was  to  be  paid  forty  dollars  for  the  materials, 
and  the  gin  Avas  to  belong  to  the  plaintiff.  Under  this  con- 
tract the  plaintiff"  "  made  eight  or  nine  gins,  of  fifty  saws  each." 
It  was  further  shown  that  said  testator  took  one  of  plaintiff's 
fifty-saw  gins  to  fill  an  order  for  four  gins  to  be  delivered 
at  Gainesville,  in  this  State,  to  fill  said  order ;  that  such  gins 
were  worth  $200.00  at  the  factory,  and  it  cost  about  $30.00 
each  to  send  them  to  market.  There  was  also  proof  to  show 
that  said  testator  also  took  a  second  gin  made  by  plaintiff",  and 
sent  it  to  one  Carlile,  which  was  worth  $200.00,  the  price  of 
which  had  been  paid  by  Carlile  to  the  defendants,  since  their 
testator's  death.  There  was  also  some  other  evidence  offered 
by  plaintiff,  which  it  is  unnecessary  to  notice.  The  defend- 
ants then  offei-ed  evidence  "  tending  to  show  that  Bryant 
Avery  "  (the  testator)  "  had  long  been  engaged  in  making 
and  selling  gins  at  the  factory  above  mentioned ;  that  at  the 
time  of  his  death  he  had  a  large  number  of  gins  on  hand  in  his 
factory,  which  came  to  their  hands  as  executors ;  that  he  kept 
what  is  called  a  'gin-book,'  in  which  were  regularly  entered,  in 
the  course  of  business,  and  in  his  own  handwriting,  the  sales 
of  gins  from  his  factory ;  and  they  produced  a  book  of  this 
kind,  which  was  submitted  to  inspection  of  the  court ;  and 
then  offered  evidence  tending  to  show  that  it  was  identical 
with  the  gin-book  kept  by  Bryant  Avery  in  his  lifetime  ;  that 
the  entries  were  in  his  handwriting  ;  and  that  it  came  to  the 
hands  of  his  executors,  the  defendants,  with  other  papers  of 
their  testator  ;  and  then  offered  the  book  in  evidence,  as  far  as 
its  entries  might  relate  to  the  gins  sued  for  in  this  action." 
Upon  this  the  court  excluded  the  book  thus  offered,  and  the 
defendants  excepted. 
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1.  There  are  two  grounds  upon  which  this  action  of  the  court 
may  be  justified.  The  one  is,  that  it  does  not  appear  that 
there  was  any  entry  in  the  book  which  related  to  the  gins  sued 
for  in  this  action.  If  there  was  no  such  entry,  then  the  book 
clearly  had  no  legitimate  connection  with  the  case,  so  far  as 
the  evidence  showed.  Its  entries  were  irrelevant.  Another 
objection  is,  that  the  book  was  not  shown  to  have  any  connec- 
tion with  the  business  of  the  plaintiff,  or  to  be  a  memorandum 
kept  in  the  course  of  dealings  between  him  and  the  testator. 
Such  a  book  must  contain  the  registration  of  some  fact,  made 
in  the  course  of  business  or  duty,  by  one  who  would  at  the 
time  have  been  a  competent  witness  to  the  fact  which  he  regis- 
ters ;  and  the  fact  so  registered  must  have  some  connection 
with  the  issues  on  trial  in  the  cause.  See  Batre  v.  Simpson,  4 
Ala.  305 ;  Grant  v.  Cole  ^  Co.  8  Ala.  519  ;  Clemens  v.  Fat- 
ton,  Donegan  ^  Co.  9  Port.  289.  For  aught  that  otherwise 
appears,  the  gin-book  above  referred  to  may  have  been  a  mere 
private  memorandum  book  of  the  testator.  In  such  case,  it  is 
not  evidence  for  the  party  keeping  it.  Turnipseed  v.  Groodwin, 
9  Ala.  372.  The  book,  when  it  is  competent,  stands  in  the 
place  of  the  witness  who  made  the  entry ;  but  the  entry  must 
be  that  of  a  fact  pertinent  to  the  issue.  Such  was  not  shown 
to  be  the  case  in  this  instance.  In  this  yiew  of  this  objection, 
it  cannot  be  sustained. 

2.  There  are  two  other  objections  to  the  action  of  the  court 
below,  shown  in  the  bill  of  exceptions.  But  these  are  identical 
in  principle,  and  depend  upon  the  construction  of  section  2704 
of  the  Revised  Code.  The  record  shows  that  the  defendants 
offered  to  prove,  by  one  of  themselves,  certain  admissions  made 
by  the  plaintiff,  after  the  death  of  Bryant  Avery,  about  the 
gins  in  controversy,  which  admissions  tended  to  sustain  the 
defendants'  pleas.  This  was  refused  by  the  court,  because  the 
defendant  was  incompetent  as  a  witness  in  such  a  suit  as  this. 
Was  this  correct  ?  I  think  not.  After  removing  the  disability 
of  interest,  which  rendered  a  witness  incompetent  at  common 
law,  the  Revised  Code  goes  on  to  declare,  "  that  in  suits  or 
proceedings  by  or  against  executors  or  administrators  (as  to 
which  a  different  rule  is  not  made  by  the  laws  of  this  State), 
neither  party  shall  be  allowed  to  testify  against  the  other,  as 
to  any  transaction  with  or  statement  by  the  testator  or  intestate, 
unless  called  thereto  by  the  opposite  party."  Rev.  Code,  § 
2704.  This  is  a  limitation  to  the  general  rule,  that  all  parties 
to  a  suit  are  competent  witnesses.  Rev.  Code,  §  2704.  What 
is  the  purport  of  this  limitation  ?  Does  it  exclude  the  parties, 
in  such  a  suit  as  this,  from  being  witness  against  each  other  al- 
together ?  or  does  it  refuse  to  allow  them  so  to  testify  only 
"  as  to  any  transaction  with  or  statement  by  the  testator  or 
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intestate?"  Certainly  the  true  interpretation  of  the  statute 
confines  the  limitation  "  to  any  transaction  with,  or  statement 
by  the  testator."  Outside  of  this  limitation,  the  parties  to  any 
suit  are  governed  by  the  general  rule,  which  makes  all  persons 
of  sufficient  capacity  competent  as  AAritnesses.  The  general 
rule  is,  that  "  in  suits  and  proceedings  before  any  court  or 
officer,  other  than  criminal  cases,  there  must  be  no  exclusion  of 
any  witness  because  he  is  a  party,  or  interested  in  the  issue 
tried."  Rev.  Code,  §  2704.  The  confessions  or  admissions  of 
the  plaintiff  in  this  suit  cannot  be  said  to  be  a  "  transaction 
with  or  statement  by  the  testator."  They,  then,  do  not  fall 
within  the  exception  to  the  general  rule,  and  they  may  be 
proved  by  a  party  to  this  suit.  The  statute  does  not  forbid 
this.  Nor  can  it  work  any  injustice  to  the  plaintiff  ;  because 
he  is  a  competent  witness  to  contradict  the  evidence  of  such 
admissions.  The  parties,  then,  stand  upon  equal  terms.  This 
is  the  purpose  of  the  statute,  and,  as  I  think,  its  proper  inter- 
pretation. O'Neal  V.  Reynolds^  42  Ala.  197  ;  Walthall  "v. 
Walthall,  42  Ala.  450. 

For  the  error  last  pointed  out,  the  judgment  of  the  court 
below  is  reversed,  and  the  cause  is  remanded. 


Coster  et  al.  v,  Barrett. 

Bill  in  Equity  hy  Infant  to  set  aside  Sale  of  Lands  made  under  Decree 
of  Probate  Court. 

Sale  of  infant's  lands  under  decree  of  Probate  Court  in  1863  ;  when  set  aside.  — 
"Where  the  real  estate  of  a  minor  was  sold  for  reinvestment,  under  a  decree  of  the 
Probate  Court,  in  186.3,  and  payment  was  made  in  Confederate  treasury  notes, 
which  were  invested  in  Confederate  bonds,  and  wholly  lost  to  the  minor;  and  the 
sale  was  reported  to,  and  confirmed  by  the  Probate  Court,  and  a  deed  made  to  the 
purchaser  by  its  order,  —  a  court  of  equity  will  set  aside  the  sale,  and  restore  the 
land  to  the  minor,  as  against  the  original  purchaser,  or  a  sub-purchaser  from  him 
with  notice. 

Appeal  from  the  Chancery  Court  at  Mobile. 

Heard  before  the  Hon.  Adam  C.  Feldee. 

The  bill  in  this  case  was  filed  in  August,  1869,  by  John  W. 
Barrett,  an  infant,  who  sued  by  his  next  friend,  against  George 
W.  Coster,  Thomas  B.  Coster,  M.  T.  Sprague,  and  Turner 
Reavis,  and  sought  to  set  aside  a  sale  of  certain  real  estate 
belonging  to  the  complainant,  which  had  been  sold  under  the 
following  circumstances,  as  stated  in  the  opinion  of  the  court : 
"  The  complainant  was  a  minor,  four  years  old,  when  his  guar- 
dian sold  his  real  estate  for  reinvestment,  under  an  order  of  the 
Probate  Court.  The  order  of  sale  was  obtained  in  December, 
1862,  and  the  sale  was  made  in  February,  1863.     George  W. 
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Coster  and  M.  T.  Sprague  became  the  purchasers  ;  and  by 
agreement  between  them  and  the  guardian,  the  terms  of  sale, 
as  specified  in  the  order,  were  departed  from,  and  the  purchase 
money  was  paid  presently,  in  Confederate  treasury  notes. 
These  facts  were  reported  to  the  court ;  whereupon  the  sale 
was  confirmed,  and  a  conveyance  was  made  to  the  said  pur- 
chasers by  its  order.  Afterwards,  in  May,  1865,  the  pur- 
chasers sold  and  conveyed  the  land  to  Thomas  B.  Coster,  in 
satisfaction  of  an  antecedent  debt  due  to  him  from  them. 
The  Confederate  currency  was  converted  into  Confederate 
bonds  by  the  guardian,  and  has  been  wholly  lost  to  the  ward. 
In  consideration  of  these  facts,  he  seeks  the  intervention  of 
equity,  to  have  the  sale  set  aside  and  the  land  restored  to  him. 
The  bill  was  filed  in  August,  1869.  The  chancellor  granted 
the  relief  sought,  and  his  decree  is  now  assigned  as  error." 

Jno.  T.  TayiX)R,  for  appellants.  —  The  sale  was  in  all  things 
regular  according  to  the  Confederate  laws,  and  no  fraud  is 
proved  or  charged.  Although  the  order  was  to  sell  on  time, 
and  the  purchaser  was  allowed  the  option  of  paying  cash,  yet 
this  fact  was  reported  to  the  court,  and  was  proved  to  be  ben- 
eficial to  the  ward.  At  most,  it  was  a  matter  within  the  dis- 
cretion of  the  court,  and  could  only  have  been  revised  under 
Ordinance  No.  40  of  the  Convention  of  1867.  Session  Acts 
1868,  p.  187.  That  ordinance  has  the  effect  to  ratify  and  con- 
firm those  Confederate  decrees  which  are  not  revised  in  the 
way  prescribed  by  it,  and  within  the  time.  Crriffin  v.  Ryland 
^  Bruce,  45  Ala.  690. 

The  decree  then  stands  on  the  footing  of  an  executed  foreign 
judgment,  rendered  by  a  court  which  had  jurisdiction  of  the 
subject  matter  and  of  the  parties,  and  is  valid  and  binding  by 
the  laws  of  the  foreign  government  until  reversed  ;  and  "  it  is 
to  be  held  equally  valid  and  binding  in  every  other  country 
where  the  question  may  come  to  be  litigated."  Story's  Con- 
flict of  Laws,  §§  331,  332.  "  If  all  the  parties  were  citizens  of 
such  foreign  government,  and  the  court  had  jurisdiction  of  the 
parties  and  the  subject  matter,  and  the  decree  is  carried  into 
effect,  it  is  then  res  adjudicata,  which  ought  to  be  received  as 
conclusive  evidence  of  right,  and  under  such  circumstances  is 
entitled  to  universal  conclusiveness  and  respect."  lb.  §  598  ; 
also,  Thorington  v.  Smith,  8  Wallace ;  2  Kent,  120  ;  45  Ala. 
690  ;  Herman  on  Estoppel,  §§  187,  188.  The  infancy  of  the 
complainant  does  not  affect  the  principle.  All  governments  are 
the  peculiar  guardians  of  infants,  and  provide  laws  by  which 
they  may  prosecute  or  defend  their  rights  ;  and  when  they  are 
properly  before  the  court,  and  their  rights  are  passed  on,  they 
are  bound  equally  with  adults.      The   Confederate   treasury 
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notes  were  the  currency  of  the  said  foreign  government, 
passed  current,  were  used  in  all  trades  and  purchases,  and  had 
at  all  times  a  certain  gold  value.  The  purchase  money  was 
finally  lost  to  the  complainant,  not  by  reason  of  the  character 
of  the  currency,  nor  from  any  fault  of  the  purchasers,  but  from 
an  injudicious  reinvestment  by  the  guardian. 

R.  H.  Smith,  contra.     (No  brief  on  file.) 

B.  F.  SAFFOLD,  J.  —  [After  stating  the  facts  as  above.] 
It  is  manifest  that  the  land  never  has  been  paid  for.  The 
guardian,  selling  for  reinvestment,  was  not  authorized  to  receive 
Confederate  currency.  The  court,  being  apprised  of  the  man- 
ner of  payment,  ought  not  to  have  ordered  a  conveyance  to  be 
made  to  the  purchaser  ;  and  the  sub-purchaser,  Thomas  B.  Cos- 
ter, both  on  account  of  the  past  consideration  given  by  him 
and  the  knowledge  which  he  must  be  supposed  to  have  had  of 
the  circumstances  of  the  sale  and  the  manner  of  payment, 
cannot  be  regarded  as  a  bond  fide  purchaser  without  notice. 
Houston  V.  Deloach,  43  Ala.  364  ;  ffale  v.  Huston^  Sims  ^  Co. 
44  Ala.  134 ;  Ponder  v.  Scott,  44  Ala.  241  ;  Whithread  v. 
Jordan,  1  ¥.&  C.  Exch.  303  ;  Rev.  Code,  §§  2096,  2434,  2436, 
The  decree  of  the  chancellor  is  affirmed. 


Solomon  v,  Ross. 

Attachment  Case  in  Justices  Court. 

1.  Civil  jurisdiction  of  justice.  —  Under  the  present  Constitution  (Art.  VI.  §  13), 
the  jurisdiction  of  a  justice  of  the  peace,  in  civil  cases,  extends  to  one  hundred 
dollars ;  and  this  provision  embraces  suits  commenced  by  attachment. 

2.  Remittitur  of  excess  above  justice's  jurisdiction.  — When  an  attachment  is  issued 
by,  and  returnable  before  a  justice  of  the  peace,  and  the  sum  claimed,  with  interest, 
exceeds  one  hundred  dollars,  the  plaintiff  may  release  the  excess  against  the  de 
fendant's  objection,  and  thus  bring  the  case  within  the  jurisdiction  of  the  justice.' 

3.  Trial  on  appeal.  —  On  appeal  from  a  judgment  rendered  by  a  justice  of  the 
peace  (Rev.  Code,  §  2772),  the  case  must  be  tried  "  according  to  equity  and  jus- 
tice, without  regard  to  any  defect  in  the  summons  or  other  proceeding  before  the 
justice." 

4.  Levy  of  attachment  by  constable.  —  A  special  constable,  appointed  by  a  justice 
of  the  peace  (Rev.  Code,  §  842),  may  execute  an  attachment  returnable  before  the 
justice,  although  the  sum  claimed  with  interest  exceeds  one  hundred  dollars. 

Appeal  from  the  Circuit  Court  of  Pike. 
Tried  before  the  Hon.  J.  McCaleb  Wiley. 

Seals  &  Wood,  for  appellant. 

J.  D.  Gardner,  contra. 


OF  ALABAMA.  199 

[Solomon  v.  Boss.] 

PETERS,  J.  —  This  is  a  suit  commenced  by  attachment 
before  a  justice  of  the  peace,  and  returnable  into  the  court  of 
the  same  officer.  The  writ  was  issued  on  the  23d  day  of 
December,  1871.  The  indebtedness  stated  in  the  affidavit  is 
"the  sum  of  seventy-five  dollars  by  note  bearing  date  17th 
May,  due  15th  October,  1871,"  and  also  about  the  sum  of 
"  twenty  dollars  in  advancements  "  to  aid  in  making  the  crop 
for  the  year  1871.  This  attachment  was  executed  and  re- 
turned by  "  a  special  constable,"  appointed  by  the  justice  of 
the  peace  who  issued  the  process.  On  the  trial  before  the  jus- 
tice the  record  recites  that  "  before  the  cause  was  called  for 
trial,  on  motion  of  plaintiff's  attorney,  leave  was  granted  to 
amend  the  attachment  and  affidavit  by  striking  out  all  the 
amount  therein  over  $77.31,  and  relinquishing  the  same  above 
that  sum,  which  was  due  October  15,  1871,  vs.  objections  of 
defendant.  Thereupon,  a  motion  was  made  by  defendant's 
attorneys  to  dismiss  the  levy  of  the  marshal,  made  and  re- 
turned on  said  attachment,  which  motion  was  overruled  and 
cause  continued."  After  this,  judgment  was  given  by  the  jus- 
tice for  the  plaintiff  in  the  attachment,  for  the  sum  of  $77.31. 
This  latter  judgment  was  no  part  of  the  judgment  on  the 
motion  to  dismiss  the  levy  as  above  said.  These  judgments 
were  rendered  on  different  days.  From  the  judgment  for  the 
seventy-seven  dollars  and  thirty-one  cents  above  said,  the  defend- 
ant in  the  attachment  appealed  to  the  Circuit  Court,  and  there 
moved  "  to  quash  said  attachment  and  levy,  because  the  same 
is  void,  being  for  an  amount  over  and  beyond  the  jurisdiction 
of  the  magistrate  who  issued  the  same,  and  the  levy  being  for 
an  amount  over  the  jurisdiction  of  the  constable  who  made  the 
levy."  This  motion  was  sustained  ii)  the  Circuit  Court,  and 
the  attachment  was  dismissed.  To  this  judgment  the  plaintiff 
excepted  ;  and  he  now  brings  his  case  to  this  court  by  appeal, 
and  assigns  the  judgment  of  the  court  below  for  error. 

2.  I  have  examined  the  record,  and  I  do  not  find  the  objec- 
tion to  the  jurisdiction  of  the  court  in  the  Justice's  Court  sus- 
tained. When  this  action  was  commenced,  the  jurisdiction  of 
a  justice  of  the  peace  was  extended  to  the  sum  of  one  hundred 
dollars  (Const,  of  Ala.  1867,  Art.  VI.  §  13),  and  the  notary 
who  acted  in  this  case  was  simply  filling  the  office  of  a  justice 
of  the  peace.  Const  of  Ala.  1867,  Art.  VI.  §  13.  The  sura 
mentioned  in  the  affidavit  was  a  promissory  note  for  $75.00, 
and  a  further  sum  of  "  twenty  dollars  for  advancements." 
These  two  sums  amounted  to  ninety-seven  dollars.  This  was 
within  the  jurisdiction,  and  nothing  above  this  sum  was  claimed 
at  the  trial.  Indeed,  the  plaintiff  greatly  reduced  it  by  a  re- 
linquishment of  the  whole  of  the  twenty  dollars,  and  took 
judgment  only  for  the  sum  of  $77.31.     This  was  very  clearly 
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proper  under  the  practice  established  by  the  decisions  of  this 
court.  Bentley  v.  Wright^  3  Ala,  607  ;  Crahtree  et  al.  v. 
Cliatt,  22  Ala.  181  ;  Henderson  v.  Plumb  ^  Mobbins,  18  Ala. 
74,  and  cases  there  cited.  The  case  last  above  cited  is,  in  prin- 
ciple, quite  analogous  to  the  present,  and  fully  supports  the 
conclusion  above  announced.  Then,  the  judgment  rendered 
in  the  Justice's  Court  against  the  defendant,  for  the  sum  men- 
tioned in  the  promissory  note,  on  which  the  suit  was  founded, 
was  withovit  error. 

3.  The  trial  in  the  Circuit  Court,  on  an  appeal  from  a  Jus- 
tice's Court,  must  be  conducted  "  according  to  equity  and  justice, 
without  regard  to  an^/  defect  in  the  summons  or  other  proceed- 
ing before  the  justice."  Rev.  Code,  §  2772.  The  language 
of  this  important  and  very  salutary  enactment  is  quite  as  broad 
as  it  can  be  made.  It  covers  the  defects  of  every  "  proceeding 
before  the  justice,"  and  commands  that  the  appeal  "  must  be 
tried  according  to  equity  and  justice  ;  "  that  is,  not  upon  defects 
in  the  proceeding  before  the  justice,  but  onli/  upon  the  merits, 
and  in  no  other  way.  The  specification  of  the  command  neces- 
sarily excludes  all  other  modes  than  that  prescribed  for  the 
trial.  The  court  below,  then,  erred  in  dismissing  the  attach- 
ment. The  trial  should  have  been  allowed  on  the  merits. 
Rev.  Code,  §  2772. 

4.  The  Constitution  is  a  law.  It  must  be  enforced  by  the 
courts.  All  judges  are  sworn  to  support  it, — which  is  to  give 
its  provisions  full  effect.  Const.  Ala.  1867,  Art.  XV.  §  1.  By 
the  Constitution,  the  jurisdiction  of  a  justice  of  the  peace  is 
increased  to  one  hundred  dollars.  Before  this  change  of  juris- 
diction, the  constable  of  a  precinct  was  the  proper  officer  of  a 
Justice's  Court  to  execute  the  process  of  that  court,  which  was 
made  returnable  into  the  same.  Rev.  Code,  §  841,  842,  cl.  3  ; 
lb.  §§  850,  3205,  3213,  3240,  3273.  A  justice  of  the  peace 
has  exclusive  authority  to  issue  attachments  returnable  into  his 
own  court.  Rev.  Code,  §  3285  et  seq.  These  attachments  are 
properly  addressed  to  any  constable  of  the  county.  Rev.  Code, 
§  3287.  Then  the  constable  in  this  case  was  properly  ap- 
pointed, and  he  had  authority  to  execute  the  process.  Rev. 
Code,  §  842,  cl.  3,  3285,  3287.  There  was  no  sufficient 
grounds  shown  in  the  court  below  to  set  aside  the  levy,  or  to 
dismiss  the  attachment.  The  action  of  the  court  below  cannot 
be  approved.     It  was  erroneous. 

The  judgment  of  the  court  below  is  therefore  reversed,  and 
the  cause  is  remanded  for  a  new  trial,  "  according  to  equity  and 
justice,  without  regard  to  any  defect  in  the  attachment  or  other 
proceeding  before  the  justice."  The  appellee,  said  Amos  Ross, 
will  pay  the  costs  of  this  appeal  in  this  court  and  the  court 
below. 
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Webster  v,  Whitworth. 

Bill  in  Equity,  hy  Principal  against  Agent,  for  Account. 

Liability  of  agent  for  debt  collected  in  Confederate  treasury  notes.  —  Where  an 
agent,  having  very  general  powers  to  transact  the  business  of  his  non-resident 
principal  in  respect  to  certain  property  in  this  State,  received  Confederate  States 
treasury  notes,  in  April,  1862,  from  a  solvent  debtor,  in  payment  of  a  debt  created 
prior  to  1861,  and  informed  his  principal  of  the  fact ;  and  the  principal,  in  reply, 
without  expressing  assent  or  dissent,  instructed  him  not  to  receive  any  more  such 
funds  in  payment  of  debts  created  before  the  war;  and  the  agent  then  deposited 
the  notes  with  an  insurance  company,  where  they  remained  until  they  became 
worthless  ;  held,  on  bill  for  account  by  the  principal,  that  the  agent  must  bear  the 
loss,  as  he  showed  no  necessity  for  his  receipt  of  the  treasury  notes,  and  no  effort 
on  his  part  to  make  a  better  disposition  of  them. 

Appeal  from  the  Chancery  Court  at  Mobile. 
Heard  before  the  Hon.  Adam  C.  Felder. 

Smiths  &  Herndon,  for  appellant. 

J.  Little  Smith,  contra. 

B.  F.  SAFFOLD,  J.  —  The  appellant  was  the  agent  in  this 
State  of  the  appellee,  who  resided  in  Virginia,  for  the  manage- 
ment of  certain  property.  His  authority  was  given  by  a  power 
of  attorney  executed  in  1852.  The  bill  is  by  the  appellee  for 
the  settlement  of  the  agency.  The  decree  of  the  chancellor  is 
assigned  as  error.  From  the  briefs  of  the  counsel,  the  report 
of  the  register,  and  the  decree  thereon,  there  seems  to  be  only 
one  question  of  importance  at  issue.  This  is,  whether  the 
agent  ought  to  be  allowed  a  credit  for  the  "  Browder  "  note,  so 
called,  which  he  suffered  to  be  paid  in  Confederate  currency 
on  the  17th  of  April,  1862.  The  power  of  attorney  under 
which  the  defendant  acted  contained  very  ample  powers, 
authorizing  him  to  do  and  perform  whatever  the  principal 
might  do  in  respect  to  the  property.  His  management  had 
been  very  satisfactory  and  successful  for  about  ten  years.  In 
1857,  he  hired  the  slaves  to  J.  D.  Browder,  for  8350,  and  thus 
the  Browder  debt  was  contracted.  In  April,  1862,  Browder 
paid  him  Confederate  currency,  in  satisfaction  of  the  note 
given  for  the  debt.  The  defendant  had  no  authority  whatever 
from  the  complainant  to  receive  such  funds,  nor  is  any  neces- 
sity shown  for  his  having  done  so.  He  informed  the  complain- 
ant of  what  he  had  done,  and  she,  without  assent  or  dissent, 
instructed  him  not  to  receive  any  more  Confederate  money  in 
payment  of  debts  contracted  before  the  war.  He  deposited  the 
funds  in  an  insurance  company  in  Greensboro,  where  they  re- 
mained until  they  became  nearly  or  quite  worthless,  when  he 
resumed  possession  of  them,  and  still  has  them.     This  simple 
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statement  represents  the  equity  of  the  case  as  fairly  as  a  recital 
of  all  the  evidence  would  do. 

We  well  know  that,  at  the  time  referred  to,  April,  1862, 
Confederate  money  was  not  much  depreciated,  and  that  there 
was  a  very  stern  necessity,  almost  amounting  to  compulsion,  on 
every  person,  forbidding  him  to  refuse  such  payment.  The 
agent  seems  to  have  been  an  honest,  conscientious  man.  But 
he  assigns  no  necessity  for  collecting  this  note,  and  no  reason 
why  he  suffered  the  Confederate  money  to  remain  under  his 
control,  depreciating  every  day.  The  exercise  of  his  discretion 
in  receiving  it  ought  to  have  prompted  him  to  make  some  ef- 
fort to  invest  it  more  profitably,  or  to  procure  its  acceptance  by 
the  complainant  on  some  terms.  She  was  far  away,  and  had 
clothed  him  with  much  more  positive  authority  to  do  something 
better  with  the  funds  than  she  had  given  him  to  receive  them. 
As  one  or  the  other  must  lose  the  money,  we  think  he  most  de- 
serves to  do  so.  The  decree  is  affirmed. 


Goolsbee's  Administrator  v.  Fordham 

Real  Action  in  Nature  of  Ejectment. 

1.  Errors  not  assigned  or  insisted  on.  —  The  practice  of  this  court  in  civil  cases 
is  to  notice  only  those  errors  which  are  specially  assigned  and  insisted  on  in  the 
argument  or  brief  of  counsel. 

2.  Actions  hy  or  against  executors  or  administrators ;  to  what  parties  and  witnesses 
may  testify.  —  In  an  action  by  or  against  an  executor  or  administrator,  a  witness 
■who  is  not  a  party  to  the  suit  may  testify  "  as  to  any  transaction  with  or  state- 
ment by"  the  testator  or  intestate  (Rev.  Code,  §  2704),  and  a  party  is  competent 
to  testify  to  any  other  facts. 

3.  Entry  and  location  of  public  lands.  —  When  the  same  tract  of  land  has  been 
entered  or  located  by  two  persons,  each  of  whom  has  obtained  a  certificate  from 
the  proper  officer  of  the  government,  the  older  certificate  must  prevail,  if  obtained 
without  fraud  and  imcancelled,  although  the  later  has  been  confirmed  by  patent 
from  the  government. 

Appeal  from  the  Circuit  Court  of  Henry. 

Tried  before  the  Hon.  J.  McCaleb  Wiley. 

This  action  was  brought  by  Lazarus  Goolsbee  (and  on  his 
death,  pending  the  suit,  was  revived  in  the  name  of  J.  A.  Cor- 
bett,  as  his  administrator)  against  William  Barnett,  to  recover 
the  possession  of  a  tract  of  land ;  and  S.  M.  Fordham  was 
made  a  party  defendant,  at  his  own  instance,  as  the  landlord  of 
said  Barnett.  The  material  facts  of  the  case,  as  here  presented, 
will  be  readily  understood  from  the  opinion  of  the  court. 

J.  A.  Clendenin,  for  appellant. 

W.  C.  Gates,  contra. 
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PETERS,  J.  —  In  this  court,  parties  are  presumed  to  waive 
all  errors  which  are  not  concisely  stated  in  the  assignment. 
Evans  v.  St.  John^  9  Porter,  186  ;  Rule  of  Practice,  Rev.  Code, 
816.  These  assignments  of  error  only  will  be  noticed  which 
are  insisted  on  in  the  argument  of  counsel  at  the  bar,  or  in  the 
brief  when  the  cause  is  submitted  without  argument.  38  Ala. 
318 ;  37  Ala.  49  ;  36  Ala.  721. 

2.  In  this  case  there  are  eight  eiTors  assigned,  which  will  be 
noticed  in  their  numerical  order.  The  first  is  that  the  court 
below  erred  "  in  allowing  the  witness  Gamble  to  be  asked  the 
question  stated  upon  the  cross-examination."  Gamble  was  in- 
troduced as  a  witness  by  the  plaintiff,  and  the  defendant  was 
permitted  to  ask  him,  on  cross-examination,  "  what  conversa- 
tion, if  any,  he  ever  had  with  L.  Goolsbee,  deceased,  about 
said  land  in  controversy."  The  plaintiff  objected  to  this  ques- 
tion, but  the  court  permitted  it  to  be  asked.  I  do  not  find  in 
the  transcript  that  there  was  any  objection  or  exception  to  tlie 
answer,  and  I  suppose  the  objection  was  intended  to  apply  to 
the  introduction  of  the  declarations  of  the  deceased  plaintiff. 
Gamble  was  not  a  party  to  the  suit.  He  was,  therefore,  a  com- 
petent witness  to  prove  any  proper  admission  made  by  the  de- 
ceased plaintiff  while  living.  This  could  not  have  been  done 
by  a  party  to  the  suit,  but  no  one  else  is  excluded  by  the  stat- 
ute. Rev.  Code,  §  2704.  The  first  assignment  of  error,  then, 
is  not  well  taken. 

The  second  and  third  assignments,  "  allowing  the  defendant 
to  testify,"  and  "  allowing  the  defendant  to  prove  by  himself 
the  contents  of  the  alleged  certificate,"  involve  the  construc- 
tion of  the  same  statute,  and  are,  equally  with  the  first,  not 
well  taken.  The  defendant  is  a  competent  witness  in  a  suit 
by  or  against  an  executor  or  administrator,  but  he  is  not  al- 
lowed to  testify  "  as  to  any  transaction  with  or  statement  by 
the  testator  or  intestate,  unless  called  to  testify  thereto  by  the 
opposite  party."  Rev.  Code,  §  2704.  This  is  the  only  ex- 
ception interposed  by  the  statute.  Here  the  defendant  was 
called  to  testify  as  to  the  loss  of  his  certificate  of  the  entry  of 
the  lands  in  controversy,  and  not  "  as  to  any  transaction  with 
or  statement  by  "  the  deceased.  This  was  legitimate.  Avery's 
Executors  v.  Avery ^  at  the  present  terra. 

The  fourth  assignment,  "  allowing  others  to  testify  to  the 
contents  of  said  alleged  certificate,"  is  also  untenable.  The 
witness  was  only  called  to  prove  the  contents  of  a  lost  land  cer- 
tificate, which  he  had  seen  and  examined.  There  was  no  error 
in  this.  The  fifth  and  sixth  assignments  relate  to  the  exclu- 
sion of  evidence  which  was  offered  relative  to  the  entry  of 
lands  in  section  seventeen^  while  the  complaint  shows  that  the 
lands  in  controversy  lie  in  section  eighteen^  township  six,  range 
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twenty.  The  court  could  not  go  into  any  investigation  of  tlie 
entry  of  lands  in  section  seventeen,  and  any  evidence  in  refer- 
ence to  it  was  clearly  irrelevant.  Besides,  the  entry  could  only 
be  proved  by  the  certificate  of  entry,  or  by  the  patent  from  the 
government.     Rev.  Code,  §  2691,  2692. 

3.  The  seventh  and  eighth  assignments  question  the  correct- 
ness of  the  charges  given  and  refused  by  the  court.  The  first 
charge  asked  by  the  plaintiff  was  abstract ;  there  was  no  evi- 
dence to  support  it,  to  the  extent  that  it  assumes  the  facts  to 
have  been  proved.  The  transaction  called  an  entry  of  land  in 
this  State  is  simply  a  sale  of  the  public  lands  to  the  citizen. 
The  certificate  is  the  evidence  of  this  sale,  until  the  patent  is 
issued.  Rev.  Code,  §  2691.  Whether  this  sale  is  by  the  pay- 
ment of  money,  or  by  the  location  of  a  land  warrant,  the  effect 
is  the  same  ;  it  is  still  an  alienation  of  lands  by  the  general 
government  to  the  citizen.  It  is  a  contract  which  the  govern- 
ment cannot,  and,  it  is  to  be  presumed,  will  not  disregard.  A 
patent,  then,  for  land  already  entered  or  sold  by  the  govern- 
ment to  the  citizen  is  a  patent  for  land  which  the  government 
had  no  right  to  convey,  having  already  parted  with  its  right. 
Such  a  sale  is  illegal.  Nemo  plus  juris  ad  alienum  transferre 
potest^  quam  ipse  hahet.  2  Kent,  324  ;  1  Story  on  Contracts, 
417  ;  10  Peters,  161,  175.  In  Bates  v.  Herron  (85  Ala.  117, 
123),  this  court  said  :  "  A  patent  issued  by  the  government  of 
the  United  States,  which  purports  to  grant  lands  in  which  the 
government  had  no  title,  or  where  the  lands  granted  were  not 
subject  to  sale,  is  void  as  an  evidence  of  title,  and  may  be  so 
declared  in  an  action  at  law  against  any  one  who  has  a  lawful 
possession,  or  is  in  by  color  of  title  ; "  and  the  court  further 
said  in  the  same  case  (page  124),  "  that  the  location  of  the 
land  warrant,  so  long  as  that  location  remained  uncancelled, 
had  the  effect  of  taking  from  the  general  government  all  power 
to  make  sale  of  the  land  in  dispute,  we  apprehend  no  one  will 
controvert."  I  think  there  can  be  no  doubt  of  the  coi'rectness 
of  these  principles.  Here  the  proof  tended  to  show  that  there 
had  been  certificates  of  entry  or  location  granted  to  each  of 
the  parties  to  the  suit ;  but  that  of  the  defendant  was  the  prior 
entry  or  location,  though  the  plaintiff's  had  been  consum- 
mated by  a  patent,  which  was  not  the  case  with  that  of  the  de- 
fendant. In  such  a  predicament  of  the  proof,  a  charge  to  the 
jury,  asserting  that  the  patent  was  conclusive  evidence  of  title, 
was  unwarranted,  and  properly  refused.  In  this  view  of  the 
law  the  second,  third,  and  fourth  charges  asked  by  the  plaintiff 
below  were  properly  refused,  and  for  a  like  reason,  the  charge 
given  by  the  court  was  correct. 

There  is,  then,  no  error  in  the  proceedings  of  the  court  be- 
low, and  its  judgment  is  affirmed. 
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Nicholson  v.  Mobile  &  Montgomery  Railroad  Co. 

Action  for  Damages  for  Personal  Injuries. 

1.  Limitation  of  suit  or  claim  for  damages  against  railroad  company.  —  The  limita-  .„  .)^y- 
tion  of  sixty  days,  within  which  claims  for  damages  against  railroad  companies  57  45a 
must  be  presented  or  sued  on  (Rev.  Code,  §  1401)  does  not  apply  to  injuries  to  65  570 
the  person  :  as  to  such  claims,  the  statutory  limitation  of  an  action  (Rev.  Code,  § 

290.5)  is  one  year. 

2.  Revised  Code ;  how  far  Jaw.  —  When  sections  of  the  Revised  Code  differ,  in 
meaning  or  substance  from  the  statutes  which  purport  to  be  incorporated  therein, 
the  original  statute  is  the  law. 

Appeal  from  the  Circuit  Court  of  Butler. 

The  record  does  not  show  the  name  of  the  presiding  judge. 

Judge  &  Holtzclaw,  for  appellant. 

Herbert  &  Buell,  contra. 

B.  F.  SAFFOLD,  J.— The  action  being  for  damages  for 
injuries  done  to  the  person,  the  defendant  pleaded  that  the 
claim  had  not  been  presented,  or  that  suit  had  not  been  com- 
menced, within  sixty  days  from  the  date  of  the  alleged  injuries, 
agreeably  to  R.  C.  §  1402.  The  plaintiff  demurred  to  this  plea, 
and,  on  the  overruling  of  the  demurrer,  he  replied  that,  in  con- 
sequence of  the  injuries,  he  was  unable  to  present  his  demand, 
or  to  sue  on  it,  within  the  specified  time.  A  demurrer  to  this 
replication  was  sustained.  These  rulings  are  now  assigned  as 
error. 

In  order  to  construe  correctly  the  law  of  the  Revised  Code 
in  respect  to  this  matter,  reference  must  be  made  to  the  origi- 
nal statutes.  Sections  1399, 1400,  and  about  one  half  of  1401, 
concluding  with  the  words,  "  or  on  account  of  any  negligence 
whatever  on  the  part  of  the  railroad  company,  or  its  agents," 
contain  the  substance  of  an  "Act  to  regulate  and  define  the 
duties  and  liabilities  of  railroad  companies  in  this  State,"  ap- 
proved February  6,  1858.  The  first  section  of  this  act,  cor- 
responding with  R.  C.  §  1399,  requires  certain  precautionary 
duties  of  the  engineer,  or  other  person  or  persons  having  the 
control  of  the  running  of  a  locomotive  on  a  railroad.  The 
second,  corresponding  with  R.  C.  §  1400,  declares  such  engi- 
neer or  other  person  guilty  of  a  misdemeanor,  if  he  fails  to 
perform  any  of  the  duties  so  required  of  him.  The  third,  cor- 
responding with  the  first  half  of  R.  C.  §  1401,  as  above  stated, 
declares  the  liability  of  the  railroad  company  for  all  damages 
done  to  persons,  stock,  or  other  property,  on  account  of  the 
failure  of  their  engineers  to  comply  with  the  requirements  of 
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the  act,  "  or  on  account  of  any  negligence  whatever  on  the  part 
of  the  railroad  company,  or  its  agents  (^and  in  no  other  case).'''' 

This  act  was  amended  by  an  act  so  entitled,  approved  Janu- 
ary 31,  1861.  The  amendment  struck  out  the  words  "  and  in 
no  other  case,"  which  concluded  the  third  section,  and  inserted, 
in  lieu  thereof,  the  following  :  "  Whenever  any  stock  or  other 
property  is  killed  or  damaged  by  the  locomotive  or  cars  of  any 
railroad  in  this  State,  and  the  owner  of  such  stock  or  property 
brings  suit  to  recover  the  value  thereof,  or  the  damages  thereto, 
the  burden  of  proof  shall  be  on  said  railroad  company,  on  the 
trial  of  said  suit,  to  show  that  the  requirements  of  the  first 
section  of  said  act  have  been  complied  with  by  the  said  com- 
pany, its  agents,  or  employees  ;  provided,  that  the  proof  hereby 
required  shall  apply  only  to  the  particular  place  at  which  the 
injury  was  done."  The  second  section  of  this  latter  act,  for 
which  R.  C.  §  1402  is  substituted,  enacts  "  that  all  claims  for 
damages,  under  the  provisions  of  this  act,  shall  be  forever 
barred,  unless  presented  in  writing,  within  sixty  days  after  the 
same  shall  have  accrued,  to  the  president,  treasurer,  superin- 
tendent, or  some  depot  agent  of  the  railroad  company  sought 
to  be  charged,  or  unless  suit  shall  be  brought  thereon  within 
said  term  of  sixty  days." 

The  amendatory  act  says  nothing  about  injuries  to  the  per- 
son. Its  first  section  amends  the  other  act,  only  in  relieving 
the  owner  of  the  property  injured  from  proving  negligence, 
until  the  company  has  shown  a  compliance  with  the  specified 
requirements.  Manifestly,  it  was  not  intended  to  relieve  the 
'company  from  other  negligences,  such  as  a  deficient  track,  or 
a  broken  engine  or  car.  Its  second  section  is  applicable  only 
to  cases  in  which  the  plaintiff  avails  himself  of  the  relief  from 
the  necessity  of  proving  entirely  the  negligence.  It  was  proper 
to  limit  the  time  in  which  the  defendant  should  be  required  to 
prove  no  negligence  on  its  part,  especially  in  view  of  the  fugi- 
tive duties  to  be  performed.  See  Acts  1857-58,  p.  15  ;  Acts 
1861,  p.  37.  The  codifier  of  the  Revised  Code  was  forbidden 
to  change  "  the  substance  or  meaning  of  any  statute  to  be  in- 
cluded therein."  Acts  1859-60,  p.  88.  As  the  latter  half  of 
R.  C.  §  1401  expressly  reserves  the  burden  of  proof  on  the  de- 
fendant, in  suits  for  damages  to  property,  so  the  limitation  of 
sixty  days,  in  R.  C.  §  1402,  is  confined  to  such  injuries  when 
the  plaintiff  shifts  the  burden  of  proof  to  the  defendant. 

This  action,  in  respect  to  its  limitation,  is  governed  by  Rev. 
Code,  §§  2905,  2910.  The  demurrer  to  the  second  plea  ought 
to  have  been  sustained. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Note  by  Repoetee.  —  On  a  subsequent  day  of  the  term, 
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in  response  to  an  application  for  a  rehearing,  made  by  the  ap- 
pellee's counsel,  the  following  opinion  was  delivered :  — 

B.  F.  SAFFOLD,  J. — In  determining  this  case,  the  court 
did  not  overlook  the  acts  adopting  the  Revised  Code.  Section 
10  of  the  Revised  Code  contains  the  Statute  of  February  19, 
1867,  adopting  it.  It  repeals  "  all  acts  of  a  public  nature,  de- 
signed to  operate  upon  all  the  people  of  the  State,  and  not  em- 
braced in  this  Code."  The  Act  of  July  27,  1868,  was  but  a 
repetition  of  the  10th  section.  The  Act  of  February  21,  1860, 
authorizing  the  codification,  in  addition  to  forbidding  the  alter- 
ation of  the  substance  or  meaning  of  any  statute  to  be  in- 
cluded therein,  required  "  marginal  references  to  the  Session 
Acts  of  the  General  Assembly  in  which  the  new  statutes  may 
be  found,  stating  also  the  time  when  passed."  There  could 
have  been  no  reason  for  this,  except  the  facility  of  reference 
for  comparison.  The  Acts  of  February  6,  1858,  and  its  amend- 
atory Act  of  January  31,  1861,  in  reference  to  the  liability 
of  railroads  for  damages,  are  embraced  in  the  Revised  Code  ; 
but  the  latter  is  not  correctly  stated.  These  acts  are  not  re- 
pealed, but  are  valid  from  the  date  of  their  enactment. 

The  decision  in  Nashville  ^  Decatur  R.  R.  Co.  v.  Comans, 
45  Ala.  437,  is  not  inconsistent  with  the  one  rendered  in  this 
case ;  but  the  latter  is  confirmatory  of  it  so  far  as  the  two  treat 
of  the  same  matters.  A  rehearing  is  denied. 


Dolberry  v.  Trice's  Executor. 

Action  on  Promissory  Note. 

1.  Filing  claim  against  insolvent  estate.  —  A  claim  against  a  decedent's  estate,  on    "49" 
which  a  suit  is  pending  when  the  estate  is  declared  insolvent,  is  not  required  to  be      93 
filed  as  a  claim  against  the  insolvent  estate,  but  the  declaration  of  insolvency 
should  be  specially  pleaded  (Rev.  Code,  §§  2208-9),  and  the  judgment,  if  for  the 
plaintiff,  should  be  certified  to  the  Probate  Court. 

2.  Transfer  of  note  pending  suit.  —  The  transfer  of  a  note  on  which  a  suit  is 
pending  is  not  good  matter  for  a  plea  in  abatement  or  in  bar,  but  should  be 
pleaded  puis  darrein  continuance. 

3.  Costs  on  plea  since  last  continuance. —  On  verdict  for  the  defendant,  under  issue 
joined  on  a  plea  which  is  only  good  as  a  plea  puis  darrein  continuance,  the  defend- 
ant is  only  entitled  to  judgment  for  the  costs  which  have  accrued  since  the  plea 
was  interposed. 

Appeal  from  the  Circuit  Court  of  Jackson. 

The  record  does  not  show  the  name  of  the  presiding  judge. 

Judge  &  Holtzclaw,  for  appellant. 

S.  F.  Rice,  contra. 
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PETERS,  J.  —  This  is  an  action  of  debt  on  a  promissory 
note,  instituted  by  Dolberry  against  Gray,  as  the  executor  of 
Trice,  on  the  26th  day  of  March,  1866.  The  summons  and 
complaint  were  served  on  the  defendant  on  the  10th  day  of 
March,  1868,  and  on  the  2d  day  of  April,  1872,  the  defendant 
pleaded  two  pleas  in  answer  to  the  complaint.  The  first  al- 
leged the  death  of  Trice,  and  the  insolvency  of  his  estate,  and 
the  failure  to  present  the  claim  and  file  it,  under  the  insolvent 
law  of  this  State,  within  nine  months  after  the  declaration  of 
insolvency  as  required  by  the  Code.  The  second  plea  alleged 
that,  after  the  commencement  of  the  suit,  "  the  plaintiff  parted 
with  all  his  right  and  title  to  the  promissory  note  on  which 
this  suit  is  founded,  and  transferred  the  same  to  one  John  Mat- 
this,  who  is  now  the  sole  owner  thereof,  having  the  entire  real 
and  beneficial  interest  therein."  Both  these  pleas  were  sup- 
ported by  the  oath  of  the  defendant  Gray.  They  were  both 
demurred  to  by  the  defendant.  The  demurrers  were  general. 
They  were  overruled  by  the  court  below,  and  the  cause  was 
tried  by  a  jury,  who  found  the  second  plea  to  be  true,  and 
judgment  was  rendered  by  the  court  for  the  defendant,  and  the 
plaintiff  was  taxed  with  the  costs  of  the  suit  in  the  court  be- 
low. From  this  judgment  the  plaintiff  in  the  court  below  ap- 
peals to  this  court,  and  here  assigns  for  error  the  overruling  his 
demurrers,  and  the  judgment  of  the  court  below. 

On  the  trial  below  there  was  no  bill  of  exceptions  ;  but  the 
first  plea  shows  that  the  estate  of  Trice  was  reported  insolvent 
by  the  executor,  before  the  commencement  of  this  suit ;  that  is, 
"  on  the  13th  day  of  April,  1867  ;  "  and  that  it  was  declared 
insolvent  by  the  proper  court  of  probate  on  the  4th  day  of 
June,  1867,  and  that  "  the  alleged  promissory  note,  on  which 
plaintiff's  action  is  founded,  was  not  within  nine  months  after 
the  said  declaration  of  insolvency  filed  in  the  office  of  the 
judge  of  probate  of  said  County  of  Jackson."  It  has  been 
settled  by  this  court,  "  that  it  is  not  necessary  to  file  in  the  Pro- 
bate Court  a  claim  on  which  suit  was  commenced  prior  to  the  dec- 
laration of  insolvency  of  the  debtor's  estate."  Erwin  et  al.,  Ex- 
ecutors, V.  McGruire  et  al.,  Administrators,  44  Ala.  506, 559.  The 
plea  in  this  case  shows  that  the  suit  was  pending  at  the  time  of 
the  declaration  of  insolvency.  It  was  not  such  a  claim,  then,  as 
the  law  required  to  be  filed.  The  plea  was  bad.  The  de- 
murrer to  it  should  have  been  sustained.  In  such  case,  the 
executor  should  "  plead  specially  that  the  estate  has  been  de- 
clared insolvent ;  "  and  the  issues,  if  any,  should  "  be  tried, 
and  judgment  rendered  thereon  ;"  and  "  such  judgment,"  if  for 
the  plaintiff,  should  be  certified  and  filed  as  a  claim  against 
the  estate  as  required  by  the  Code.  Rev.  Code,  §§  2208,  2209. 
2.  The  second  plea  is  one  of  more  difficulty.     It  seems  to 
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be  new  to  our  practice.  It  raises  the  question,  whether  the 
sale  or  transfer  of  a  promissory  note,  on  which  suit  is  pending, 
defeats  the  action  ?  In  such  case,  where  there  are  no  prece- 
dents to  guide,  the  question  is  to  be  solved  upon  principle  ; 
and  principle  always  looks  to  "  right  and  justice."  The  plea 
should  be  an  answer  to  the  facts  set  up  in  the  complaint,  and 
such  an  answer  as  the  practice  of  the  court  allows  to  be  made. 
Rev.  Code,  §§  2629,  2636.  But  this  may  be  shown  by  a  plea 
since  the  last  continuance,  which  does  not,  under  our  practice, 
affect  any  other  plea  already  pleaded.  Rev.  Code,  §  2651 .  The 
action  was  properly  brought  in  the  name  of  the  proper  parties, 
and,  so  far  as  the  plea  shows,  the  plaintiff  was  then  entitled  to 
recover.  There  was,  then,  no  ground  for  a  plea  of  abate- 
ment or  in  bar,  at  the  commencement  of  the  suit.  After  this, 
the  suit  could  not  be  abated,  except  for  some  of  the  legal 
grounds  for  abatement,  and  this  is  not  one  of  them.  Rev. 
Code,  §§  2523,  2542,  2543.  The  proper  judgment  on  such  a 
plea  would  be  that  the  suit  abate,  and  for  costs.  The  plea 
here  would  create  a  cause  for  abatement  which  is  not  provided 
for  by  the  statute.  From  this  it  may  be  inferred  that  it  was 
not  intended  that  it  should  exist.  Then,  the  effect  to  be  given 
to  the  sale  or  transfer  is,  that  it  makes  Matthis,  the  transferee, 
the  beneficiary  of  the  nominal  plaintiff  after  the  transfer  or 
sale.  This  would  have  been  the  case  before  the  change  of  the 
law,  which  allowed  the  transferee  to  sue  in  his  own  name ;  and 
it  does  not  violate  the  rights  of  any  of  the  parties  to  the  trans- 
action, or  impede  any  meritorious  defence  on  the  part  of  the 
defendant.  And  as  this  tends  to  the  administration  of  "  right 
and  justice,"  without  the  violation  of  any  positive  rule  of  law, 
I  deem  it  sufficient,  without  other  light,  to  justify  the  conclu- 
sion, that  the  second  plea  was  also  insufficient,  and  that  the 
court  below  erred  in  sustaining  it  and  in  overruling  the  de- 
murrer.    Const.  Ala.  1867,  Art!  I.  §  15. 

3.  The  judgment  for  all  the  costs,  in  favor  of  the  defend- 
ants, is  evidently  wrong.  Had  the  plea  been  allowable,  only 
those  costs  should  have  been  taxed  against  the  plaintiff  which 
accrued  after  the  plea  since  the  last  continuance  was  pleaded. 
Before  that,  the  plaintiff  was  not  in  fault. 

Therefore  the  -judgment  of  the  court  below  is  reversed,  and 

e  cause  remanded  for  a  new  trial. 

VOL.  I.  14 
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Thompson  v,  Pearce's  Administrator. 

Action  for  Recovery  of  Personal  Property  in  Specie. 

Sufficiency  of  complaint  in  description  of  property.  —  "One  chest  or  box  of  tools> 
containing  one  complete  set  of  carpenter's  tools,  embracing  all  tools  used  in  the 
carpenter's  trade;  one  complete  set  of  carving  tools,  embracing  all  tools  used  for 
scroll  work  or  carving ;  two  complete  sets  of  drawing  tools,  used  for  drawing  plans 
of  buildings  by  architects;  also  one  set  of  turning  tools,  used  by  carpenters  in 
turning  lathes,"  is  a  sufficient  description,  in  the  complaint,  of  the  property  sued 
for. 

Appeal  from  the  City  Court  of  Eufaula. 
Tried  before  the  Hon.  E.  M.  Keils. 

John  M.  McKlekoy,  for  appellant. 

BuFOED  &  Dent,  contra. 

B.  F.  S AFFOLD,  J.  —  The  appellee  sued  the  appellant  in 
detinue,  to  recover  "  one  chest  or  box  of  tools,  containing  one 
complete  set  of  carpenter's  tools,  embracing  all  tools  used  in 
the  carpenter's  trade ;  one  complete  set  of  carving  tools,  em- 
braping  all  tools  used  for  scroll  work,  or  carving;  two  com- 
plete sets  of  drawing  tools,  used  for  drawing  plans  of  buildings 
by  architects ;  also  one  set  of  turning  tools,  used  by  carpenters 
in  turning-lathes,"  &c.  The  complaint  was  demurred  to,  for 
an  insufficient  description  of  the  property.  The  demurrer  was 
overruled,  and  we  think  properly.  The  description  was  suffi- 
cient. Some  of  the  articles  are  only  sold  by  sets,  and  would 
not  be  serviceable  without  the  set.  Haynen  v.  Crutchfield,  7 
Ala.  189. 

The  judgment  is  affirmed. 


Costley  V.  Wilkerson's  Administrator. 

Action  for  Price  of  Goods  sold  and  delivered. 

1.  Rights  of  surviving  partner.  —  On  the  dissolution  of  a  mercantile  partnership 
by  the  death  of  one  of  its  members,  the  surviving  partner  has  the  right  to  collect 
tjie  outstanding  accounts  due  to  the  firm  ;  and  on  his  death,  his  personal  represent- 
ative succeeds  to  this  right. 

2.  Sufficiency  of  complaint,  ajler  verdict,  in  shomng  plaintiff's  right  of  action.  — 
In  an  action  by  the  administrator  of  a  deceased  partner,  on  'an  account  for  goods 
sold  and  delivered  by  the  firm,  if  the  complaint  avers  that  the  plaintiff  has  possession 
of  the  assets  of  the  firm  as  administrator,  and  is  settling  the  business  of  the  firm 
by  agreement  with  the  administrator  of  the  other  partner,  and  it  is  not  objected 
to,  this  is  sufficient,  after  verdict,  to  show  the  plaintiff's  right  to  maintain  the 
action. 


OF  ALABAMA.  211 

[Costley  V.  Wilkerson's  Administrator.] 

Appeal  from  the  Circuit  Court  of  Chambers. 
Tried  before  the  Hon.  L.  B.  Strange. 

C.  D.  Hudson  and  Rice,  Chilton  &  Jones,  for  appel- 
lant. 

W.  H.  Barnes,  contra, 

Peters,  J.  —  This  is  an  action  at  law  instituted  by  John  C. 
Towles,  as  the  administrator  of  Henry  L.  Wilkerson,  deceased, 
on  an  account,  or  verbal  contract.  The  count  of  the  complaint 
is  in  the  following  words,  to  wit :  "  The  plaintiJGE,  as  the  ad- 
ministrator of  Henry  L.  Wilkerson,  deceased,  and  by  an 
express  understanding  with  the  administrator  of  James  W. 
Kellam,  deceased,  claims  of  the  defendant  six  hundred  dollars, 
due  by  account  for  goods,  wares,  and  merchandise  sold  by  Kel- 
lam &  Wilkerson,  composed  of  James  W.  Kellam  and  Henry 
L.  Wilkerson,  to  the  defendant,  during  the  years  1859,  1860, 
1861,  and  1862,  and  delivered  by  said  late  firm  to  said  de- 
fendant ;  and  the  plaintiff  avers  that,  as  the  administrator  of 
said  Henry  L.  Wilkerson,  he  has  possession  of  the  assets  of 
said  firm,  and  is,  by  agreement  and  understanding  with  the 
administrator  of  James  W.  Kellam's  estate,  winding  up  and 
settling  the  business  of  said  firm,  with  interest  thereon."  To 
this  complaint  the  defendant  made  the  following  answer,  by 
way  of  plea  :  That  is  to  say  :  "  The  defendant  pleads,  in  short, 
by  consent :  1st.  Payment  in  full  of  the  account  of  1859  at  its 
maturity,  to  wit,  on  the  first  day  of  January,  1860  ;  2d.  The 
Statute  of  Limitations  of  six  years  ;  3d.  The  Statute  of  Lim- 
itations of  three  years ;  4th.  Non  assumpsit.''''  Upon  these 
pleadings  the  following  judgment  was  rendered  by  the  court 
below,  to  wit :  "  This  day  came  the  parties,  by  their  attorneys, 
and  thereupon  came  a  jury  of  good  and  lawful  men,  to  wit, 
R.  J.  Tomlinson,  foreman,  and  eleven  others,  who,  being 
elected,  empanelled,  sworn,  and  charged  to  well  and  truly  try 
the  issue  joined,  on  their  oaths  do  say,  '  We,  the  jury,  find  for 
the  plaintiff,  and  assess  the  damages  at  one  thousand  and  sixty- 
two  and  /\)%  dollars.'  It  is  therefore  considered  by  the  court 
that  the  said  plaintiff  recover  of  the  defendant  the  sum  of  one 
thousand  and  sixty-two  and  f^^  dollars,  the  said  sum  so  by  the 
jury  assessed,  together  with  the  costs  in  this  behalf  expended, 
for  which  execution  may  issue."  To  this  there  was  no  objec- 
tion. From  this  judgment  the  defendant  in  the  court  below 
appeals  to  this  court ;  and  he  here  assigns  as  his  principal 
error,  "  That  the  complaint  shows  no  substantial  cause  of 
action,"  in  favor  of  the  plaintiff  below.  There  are  other 
assignments  ;  but  it  is  not  necessary  to  consider  them  in  this 
case,  as  they  are  mere  repetitions  of  that  above  stated. 
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This  cause  depends  wholly  upon  the  pleadings.  The  com  - 
plaint  is  somewhat  peculiar,  and  it  may  be  technically  inaccu- 
rate in  failing  to  allege  that  the  account  on  which  the  suit  is 
founded  is  assets  of  the  estate  which  the  plaintiff  represents. 
But  it  was  not  assailed  by  demurrer,  and  it  must  be  construed 
in  this  court  in  connection  with  the  verdict  and  judgment  in 
the  court  below.  So  far  as  I  am  able  to  comprehend  the  case 
made  by  the  record,  it  seems  that  the  account,  on  which  the 
suit  is  brought,  was  contracted  with  Kellani  &  Wilkerson,  who 
formed  a  mercantile  firm  composed  of  James  W.  Kellam  and 
Henry  L.  Wilkerson-,  both  of  whom  had  died  ;  that  the  plain- 
tiff in  this  suit  was  the  administrator  of  the  estate  of  said 
Wilkerson,  deceased,  and  said  plaintiff  had  possession  of  the 
assets  of  said  firm,  "  and  is,  by  agreement  and  understanding 
with  the  administrator  of  James  W.  Kellam's  estate,  winding 
up  and  settling  the  business  of  said  firm."  Although  this  may 
be  a  very  defective  manner  to  allege  the  facts  on  which  the 
plaintiff  bases  his  title,  yet,  when  it  is  not  assailed  by  demur- 
rer, and  the  complaint  does  not  show  whether  Wilkinson  or 
Kellam  died  last,  it  will  be  held  sufficient,  as  an  allegation  of 
title,  in  connection  with  the  verdict.  If  Kellam  died  first, 
then  the  assets  of  the  firm  vested  in  Wilkerson,  as  the  sur- 
vivor, and  he  would  be  authorized  to  sue  and  recover  on  an 
account  contracted  with  the  firm.  3  Kent,  63  64  ;  1  Cliitt. 
PL  91  ;  1  Wms.  Ex'rs,  pp.  715,  1585  ;  Calvert  v.  Marlow,  18 
Ala.  67.  And  after  his  death  his  representative  succeeds  to 
all  his  rights,  among  which  would  be  the  right  to  collect  and 
apply  the  assets  of  the  partnership  to  the  payment  of  the 
debts  and  liabilities  of  the  firm  ;  and  after  the  payment  of  the 
debts,  the  right  to  divide  the  residue  between  the  representa- 
tives of  the  deceased  partners.  1  Chitt.  PL  (10th  Amer.  ed.)  19  ; 
8  Wheat.  669;  Gow  on  Part.  (3d  ed.),  132 ;  Coll.  Part.  §  666. 
In  this  view  of  the  complaint,  it  "  contains  a  substantial  cause 
of  action."  The  judgment  must  therefore  be  sustained,  as  the 
record  shows  no  objection  in  the  court  below.  Rev.  Code,  § 
2811. 

The  judgment  of  the  court  below  is  therefore  affirmed. 


Alabama  Agricultural  and  Mechanical  Associa- 
tion V,  Trimble. 

Action  against  Agricultural  Association,  to  recover  Prize  offered  to 
Successful  Rider  at  Tournament. 

1.  Award  of  judges  or  arbitrators  of  public  contest  of  skill  in  riding.  —  At  a  tour- 
nament, or  public  contest  of  skill  in  riding,  held  by  an  agricultural  association 
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duriiifr  one  of  its  fairs,  the  judges  being  appointed  by  the  association,  and  having 
to  decide  upon  information  given  to  them  by  heralds  specially  appointed  for  that 
purpose,  their  decision  is  in  the  nature  of  an  award  at  common  law,  and  governed 
by  the  same  rules  as  to  setting  it  aside  ;  on  complaint  being  presently  made  against 
it,  they  may  review  and  reconsider  it,  and  make  another  and  different  decision,  at 
any  time  before  their  duties  can  be  reasonably  said  to  have  terminated  ;  but  they 
are  not  at  liberty,  in  making  their  award  (nor  is  the  court  in  an  action  against  the 
association  founded  on  the  award),  to  receive  the  testimony  of  any  other  witnesses 
than  the  heralds,  who  were  specially  charged  with  the  duty  of  ascertaining  and  re- 
porting the  facts  to  the  judges. 

2.  KiTor  without  injury.  —  When  the  judgment  cannot  be  different  on  another 
trial,  tlie  appellate  court  will  not  reverse  on  account  of  errors  committed  by  the 
court  below. 

Appeal  from  the  City  Court  of  Montgomery. 
Tried  before  the  Hon.  John  D.  Cunningham. 

Watts  &  Troy,  for  appellant. 

AmtiNGTON  &  Graham,  contra. 

B.  F.  SAFFOLD,  J.  —  The  appellee  sued  the  appellant, 
to  recover  a  prize  of  $400,  which  the  association  had  offered 
to  the  most  successful  contestant  in  a  tournament ;  and  judg- 
ment was  rendered  in  his  favor  by  the  City  Court. 

The  test  of  skill  and  success  was  the  frequency  with  which 
each  knight^  as  the  competitors  were  called,  bore  a  ring  from 
its  support,  by  passing  his  lance  through  it.  The  ring  was 
pendent  by  a  piece  of  flannel,  and  bearing  it  off  by  a  thrust 
through  that  was  not  counted.  The  judges  appointed  by  the 
defendant  to  determine  the  contest,  and  to  award  the  prize, 
were  not  expected  to  decide  from  their  personal  observation, 
but  heralds  were  selected  whose  duty  it  was  to  observe  whether 
and  how  the  ring  was  taken,  and  report  the  result  through  each 
other  to  the  judges.  At  the  tournament,  these  formalities  were 
practised  ;  and  on  the  report  of  the  proper  heralds,  the  prize 
was  awarded  to  William  Killough,  and  would  have  been  deliv- 
ered to  him  if  it  had  been  in  the  hands  of  the  judges  when 
other  prizes  were  awarded.  Before  its  delivery,  however,  com- 
plaint was  made  that  one  of  the  takings  of  the  ring  credited 
to  Killough  had  been  made  by  a  thrust  of  his  lance  through 
the  flannel.  The  judges  summoned  him  to  appear  before  them 
the  next  morning,  and  hear  a  contest  of  his  right  to  the  prize 
by  other  claimants.  He  so  appeared,  with  witnesses,  and  the 
contest  was  made  by  the  examination  of  witnesses  for  and 
against  his  right,  resulting  in  a  decision  by  the  judges  that 
the  taking  of  the  ring  objected  to  ought  not  to  be  counted, 
and  that  there  was  a  tie  between  Killough  and  the  plaintiff 
Trimble.  It  was  then  proposed  that  these  two  should  con- 
tend again  with  each  other.  Killough  refused,  but  Trimble 
assented.     Another  trial  was  appointed,  at  which  Trimble  ap- 
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peared  and  contended,  but  Killough  did  not ;  whereupon  the 
prize  was  awarded  to  Trimble. 

The  court  below  heard  the  testimony  of  witnesses,  other 
than  the  heralds  and  judges,  tending  to  prove  how  the  first 
trial  of  skill  resulted.  This  evidence  was  objected  to  by  the 
defendant.  The  defendant  also  objected  to  the  evidence  of 
the  second  award. 

As  we  gather  the  terms  upon  which  the  tournament  was 
held  from  the  transcript,  it  appears  that  the  judges  appointed 
by  the  defendant  were  to  determine  the  contest  upon  the  re- 
ports made  to  them  by  the  heralds.  Whether  it  was  compe- 
tent for  them  to  take  into  consideration  any  evidence  given  by 
themselves,  or  any  of  the  knights,  it  is  very  clear  that  they 
ought  not  to  have  examined  any  outside  witnesses  not  charged 
with  the  duty  of  ascertaining  the  facts.  No  authority  to  ex- 
amine witnesses  on  oath  is  shown,  and  the  contestants  did  not 
engage  to  have  their  claims  decided  on  the  observations  of  any 
person  who  might  chance  to  be  in  the  assemblage.  It  does  not, 
however,  appear  that  this  was  done  on  the  reconsideration  of 
the  first  award.  It  is  not  stated  what  witnesses  were  exam- 
ined. 

The  tournament  was  an  incident  of  the  fair  ;  and,  as  the 
second  riding  took  place  the  next  day  after  the  first,  we  have 
no  reason  to  suppose  that  the  duties  of  the  judges  of  these 
awards  terminated  immediately  with  the  tournament.  The 
notice  of  a  contest  of  the  right  of  Killough  to  the  prize  was 
given  the  evening  of  the  tournament ;  and  if  the  judges 
thought  they  had  made  a  mistake  of  fact,  it  was  proper  and 
right  that  they  should  review  their  decision,  especially  as  the 
prize  had  not  been  delivered.  Before  the  second  decision,  in 
review  of  the  first,  can  be  set  aside,  its  error  must  be  shown. 
If  the  error  depends  upon  the  contested  taking  of  the  ring  by 
Killough,  it  must  be  shown  by  the  evidence  of  the  witnesses 
appointed  to  observe  how  it  was  taken.  As  there  was  a  tie 
between  Trimble  and  Killough,  the  first  prize  was  not  won  by 
either.  It  was,  therefore,  competent  for  the  judges  to  require 
another  competition  between  these  two. 

The  court  erred  in  admitting  the  testimony  of  the  police- 
man Williams,  and  other  witnesses,  who  were  not  assigned  to 
the  duty  of  ascertaining  the  facts  at  the  time  of  the  tourna- 
ment. As  no  objection  was  made  to  the  legality  of  any  of  the 
evidence  taken  by  the  judges  on  the  review  of  their  first  de- 
cision, and  no  fault  in  that  respect  appears  on  the  face  of  that 
decision,  it  is  not  seen  how,  on  another  trial  of  this  cause,  if 
we  reverse  the  judgment,  a  different  judgment  can  be  rendered, 
The  award  made,  if  not  an  award  at  common  law,  is  in  the 
nature  of  such,  and  ought  not  to  be  set  aside,  except  for  causes 
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which  would  vitiate  such  awards.  Bumpass  v.  Webb,  4  Port. 
65  ;  Wright  v.  Bolton  ^  Stracener,  8  Ala.  548.  The  reason 
why  the  first  award  should  not  be  considered  as  equally  conclu- 
sive is,  that  its  reconsideration  followed  so  immediately  on  its 
rendition,  and  pertained  to  a  most  essential  fact.  Time  and 
circumstances  indicate  the  finality  of  any  occurrence  or  event. 
As  it  would  be  unjust  to  allow  any  arbitrator  or  judge  to  re- 
view his  decision,  made  after  due  deliberation,  so  would  it  be 
to  catch  the  words  from  his  mouth,  as  conclusive  of  his  opinion 
on  the  several  propositions  of  the  matter  he  was  hearing.  The 
report  made  to  the  judges  of  the  tournament,  respecting  the 
taking  of  the  ring  by  Killough,  might  have  been  presently 
ascertained  not  to  have  come  through  the  heralds,  or  a  herald 
might  have  made  a  mistake  which  he  was  willing  to  correct. 
The  fair  had  not  ended,  nor  had  the  judges  been  discharged. 
The  matter  was  still  8uh  judice. 

The  judgment  is  affirmed. 


Allgood  et  dl.  v,  Whitley 

Action  of  Debt  on  Judgment. 

1.  Admissibility  of  judgment  as  evidence.  —  In  an  action  on  a  judgment,  brought 
by  the  plaintiff  therein  for  the  use  of  another  person  as  administrator,  the  only 
issue  being  the  ownership  of  the  judgment  by  the  beneficial  plaintiff,  the  judgment 
itself,  though  in  favor  of  the  plaintiff  individually,  is  competent  evidence ;  and  the 
record  of  his  final  settlement  as  administrator,  showing  that  "  he  had  the  benefit 
of  the  note  which  was  the  basis  of  said  judgment,"  is  also  competent  and  admis- 
sible evidence. 

2.  Assignment  of  judgment. — Judgments  are  assignable,  and  the  assignee  may 
show  his  title,  though  it  seem  to  contradict  the  recitals  of  the  record. 

3.  Conclusiveness  of  judgment.  — In  an  action  on  a  judgment,  its  validity  cannot 
be  impeached  by  showing  that  the  note  on  which  it  was  founded  was  given  for  a 
loan  of  Confederate  treasury  notes. 

Appeal  from  the  Circuit  Court  of  Blount. 
Tried  before  the  Hon.  Wm.  J.  Hakalson. 

C.  F.  Hamill  &  J.  W.  Inzer,  for  appellants. 

PETERS,  J.  —  This  is  an  action  of  debt  founded  on  a  judg- 
ment. A.  F.  Whitley,  who  sues  for  the  use  of  Hannibal  A. 
Gillespie,  as  the  administrator  de  bonis  non  of  the  estate  of 
Benjamin  Bently,  deceased,  is  plaintiff.  The  complaint  is  in 
the  statutory  form,  and  it  contains  all  the  allegations  necessary 
to  show  a  right  to  recover  in  the  plaintiff.  The  defendants 
interposed  but  a  single  plea,  which  put  in  issue  only  the  plain- 
tiff's title  to  the  claim  sued  on.  The  plea,  except  the  title,  is 
in  these  words :  "  And  now  come  the  said  defendants,  m  their 
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own  proper  persons,  and  for  answer  to  the  complaint  of  plain- 
tiff in  said  cause,  in  short,  by  consent,  say,  that  the  plaintiff 
should  not  have  and  further  prosecute  his  said  action,  because 
they  say  that  the  judgment  in  said  complaint  mentioned  and 
sued  upon  is  not  now,  and  was  not  when  said  action  was  com- 
menced, and  when  collected  will  not  be,  assets  of  the  estate  of 
Benjamin  L.  Bentley,  deceased ;  and  said  Hannibal  A.  Gilles- 
pie, as  said  administrator  de  bonis  wow,  has  not  now,  and  never 
has  had,  any  claim,  interest,  right,  title,  or  property  whatever 
in  or  to  said  judgment,  or  any  part  thereof."  This  plea  is 
properly  sworn  to,  and  filed  as  required  by  the  statute.  Rev. 
Code,  §§  2639,  2640.  The  record  does  not  show  that  any 
other  plea  was  interposed  save  this.  The  parties  went  to 
trial  by  a  jury  on  this  plea.  On  the  trial,  the  plaintiff  offered 
in  evidence  the  record  of  a  judgment,  which  corresponded  with 
that  described  in  his  complaint;  but  the  bill  of  exceptions 
shows  that  it  was  admitted  that  this  judgment  was  in  favor 
of  Whitley  only,  without  being  rendered  for  the  use  of  Gilles- 
pie, as  the  administrator  de  bonis  non  of  Bentley  deceased. 
The  defendants  objected  to  it  for  this  reason,  and  moved  its 
exclusion  ;  but  the  court  overruled  the  objection,  and  the  de- 
fendants excepted.  There  was  no  error  in  this.  The  record 
offered  was  competent,  so  far  as  it  went,  to  support  the  allega- 
tions of  the  complaint.  After  this,  the  plaintiff  offered  other 
evidence  to  show  that  said  Whitley  had  been  the  administrator 
of  the  estate  of  said  Bentley,  and  mada  final  settlement  of  his 
administration  in  1867,  in  the  Probate  Court  of  Blount  County, 
and  in  said  settlement  said  Whitley  "  had  the  benefit  of  the 
note  which  was  the  basis  of  said  judgment  sued  upon."  This 
evidence  was  also  objected  to,  "  on  the  grounds  that  said  set- 
tlement was  res  inter  alios  acta,  and  the  same  contradicted  the 
said  judgment  upon  which  the  plaintiff  had  brought  this  suit." 
The  objection  was  overruled,  and,  I  think,  properly.  The  plea 
denied  the  property  of  the  plaintiff  in  the  claim  on  which  the 
suit  was  brought.  The  evidence  tended  to  show  some  foun- 
dation of  a  liability  on  the  part  of  Whitley  to  the  estate  of 
Bentley,  for  the  claim  on  which  the  judgment  was  founded. 
This,  though  slight,  was  not  wholly  irrelevant.  It  was,  there- 
fore, competent  so  far  as  it  went,  and  it  was  proper  to  leave 
its  effect  to  be  determined  by  the  jury. 

2.  The  recitals  of  the  record  of  the  judgment,  referred  to 
by  the  witness  Gibson,  were  not  conclusive  of  its  ownership. 
Judgments  are  assignable,  and  the  transferee  may  show  his 
title,  though  it  seem  to  contradict  the  recitals  of  the  record. 
Rev.  Code,  §  2836  ;  Becton  v.  Ferguson,  22  Ala.  599  ;  Brahan 
^  Atwood  V.  Ragland,  3  Stewart,  247.  It  might  be  shown 
that  the  owner  of  the  judgment  had  transferred  it  to  another, 
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though  the  transferee's  name  did  not  appear  in  the  record. 
The  effect  of  the  evidence  was  to  show  that  the  judgment  was 
really  assets  of  Bentley's  estate.  This  was  not  improperly  ad- 
mitted. 

3.  For  the  purpose  of  impeaching  the  validity  of  the  judg- 
ment on  which  the  suit  was  founded,  it  was  not  competent  to 
show  that  the  judgment  itself  had  been  founded  on  a  promis- 
sory note  given  for  a  loan  of  Confederate  treasury  notes.  The 
judgment  is  conclusive  .of  all  defences  of  that  kind.  The 
court,  therefore,  did  not  err  in  excluding  such  evidence. 

It  is  further  insisted  that  the  court  below  erred  in  the 
charges  to  the  jury.  The  first  charge  declares,  that  the  plain- 
tiff "had  the  right  to  bring  the  suit  upon  the  judgment  de- 
scribed in  the  complaint,  and  the  plea  interposed  by  the  de- 
fendants put  in  issue  the  ownersliip  of  said  judgment."  This 
was  clearly  correct.  The  right  to  bring  a  suit  does  not  imply 
the  right  to  recover.  In  the  second  charge,  the  jury  were  fur- 
ther instructed,  that  if  they  "  believe,  from  the  evidence,  that 
the  judgment  sued  upon  is  the  property  of  the  beneficial  plain- 
tiff, as  the  administrator  de  bonis  non  of  the  estate  of  Benja- 
min L.  Bentley,  deceased,  they  must  find  for  the  plaintiff ;  if 
not,  they  must  find  for  the  defendants."  This  charge  is  also 
correct.  The  charges  asked  by  the  defendants  were  abstract. 
There  is  no  evidence  that  there  was  any  sale  of  a  suit  pending 
in  a  court  of  law  which,  it  is  contended,  made  the  transaction 
unlawful.  This  was  the  first  charge  asked.  The  other  does 
not  include  a  consideration  of  all  the  facts  upon  which  the 
plaintiff's  title  rested.  There  was  evidence  tending  to  show 
that  the  promissory  note,  on  which  the  judgment  in  favor  of 
Whitley  was  rendered  against  the  defendants,  was  really  assets 
of  the  estate  of  Bentley,  and  that  it  was  by  the  ownership  of 
the  note  that  the  title  to  the  judgment  passed  to  the  estate 
of  Bentley,  and  not  by  any  technical  transfer  or  assignment. 
The  charge  was  too  narrow  for  the  evidence  to  which  it  re- 
ferred.    The  last  charge  was  correct. 

The  case  is  not  clear  of  difficult  complications;  but,  upon 
the  whole  record,  the  appellants  do  not  show  any  well  defined 
and  satisfactory  defence,  either  upon  the  merits,  or  upon  tech- 
nical grounds.  When  such  is  the  case,  this  court  does  not  feel 
bound  to  hunt,  with  any  unusual  diligence,  for  grounds  of  re- 
versal. 

The  judgment  of  the  court  below  is  therefore  affirmed. 
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Hart  V.  Bludworth. 

Action  for  Breach  of  Special  Contract. 

Assignment  of  breach.  —  In  an  action  to  recover  damages  for  the  breach  of  a 
special  contract  for  the  delivery  of  cotton  at  a  specified  time  and  place,  an  aver- 
ment in  the  complaint  that  the  defendants  "  have  failed  and  refused  to  comply  with 
their  said  contract,"  is  not  a  sufficient  assignment  of  a  breach. 

Appeal  from  the  Circuit  Court  of    Barbour. 

Tried  before  the  Hon.  J.  McCaleb  Wiley. 

The  complaint  in  this  case  was  in  the  following  words  :  — 

"  The  plaintiff  claims  of  the  defendants  the  sum  of  fifteen 
hundred  dollars,  as  damages  for  the  failure  to  comply  with  the 
following  special  contract,  which  was  entered  [into]  in  writing 
by  the  defendants  with  plaintiff,  on  the  23d  day  of  October, 
1865,  to  wit :  The  defendants,  for  a  valuable  consideration, 
promised  to  deliver  to  plaintiff,  in  the  city  of  Eufaula,  County 
of  Barbour,  and  State  of  Alabama,  on  the  first  day  of  October, 
1868,  ten  bales  of  ginned  cotton,  averaging  five  hundred  pounds 
each,  and  said  cotton  to  class  strict  middling  ;  and  the  plaintiff 
avers  that  the  defendants,  though  often  requested  so  to  do,  have 
failed  and  refused  to  comply  with  their  said  contract ;  and  plain- 
tiff further  avers  that  said  cotton,  at  the  time  and  place  it 
should  have  been  delivered,  was  reasonably  worth  the  sum  of 
fifteen  hundred  dollars." 

The  defendants  demurred  to  the  complaint,  "  because  no 
breach  of  the  contract  sued  on  is  stated  therein ;  "  but  the 
record  nowhere  shows  what  action  was  had  on  the  demurrer. 
The  judgment  entry  recites  that  "  issue  was  joined  on  the  de- 
fendants' plea  of  the  general  issue."  "  On  the  trial,"  as  the  bill 
of  exceptions  states,  "  after  reading  his  complaint  to  the  jury, 
the  plaintiff  offered  in  evidence,  as  the  cause  of  action,  a  written 
contract,  in  the  words  and  figures  following  :  '  Ten  bales  of 
cotton.  Eufaula,  Ala.,  Oct.  23,  1865.  By  the  first  day  of 
November,  1868,  we,  or  either  of  us,  promise  to  pay  J.  M. 
Bludworth,  or  bearer,  ten  bales  of  ginned  cotton,  each  weighing 
five  hundred  pounds,  to  class  strict  middlings,  for  value  received  ; 
said  cotton  to  be  delivered  in  Eufaula  ;  this  note  given  in  part 
for  said  Bludworth's  plantation  on  White  Oak  Creek.'  (Signed) 
'  Thos.  J.  Cannon^  S.  Q.  Hart,  security.'  The  defendants 
objected  to  the  introduction  of  said  writing  as  evidence,  on  the 
ground  that  there  was  a  variance  between  it  and  the  contract 
set  out  in  the  complaint ;  but  the  court  overruled  the  objection, 
and  permitted  said  contract  to  be  read  in  evidence,  to  which 
the  defendants  excepted.  Defendants  admitted  the  value  of 
the  cotton  to  be  twenty-three  cents  per  pound  on  the  1st 
November,  1868,  as  stated  by  the  plaintiff's  witnesses  ;  which, 
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■with  the  contract  in  writing,  was  all  the  evidence  introduced. 
Thereupon,  the  defendants  asked  the  court  to  charge  the  jury- 
that  the  written  contract  read  in  evidence  by  the  plaintiff  is 
the  only  evidence  to  establish  the  contract  sued  on  by  the 
plaintiff,  and  that  the  plaintiff  is  not,  under  the  complaint,  en- 
titled to  recover  on  that  proof  alone ;  which  charge  the  court 
refused  to  give,  and  the  defendants  excepted." 

The  refusal  of  the  charge  asked,  the  admission  of  the  contract 
offered  in  evidence,  atid  the  overruling  of  the  demurrer  to  the 
complaint,  are  the  matters  now  assigned  as  error. 

J.  L.  PuGH  &  J.  M.  BuFOED,  for  appellant. 

Shorter  &  McKleroy,  contra. 

B.  F.  SAFFOLD,  J.  — The  demurrer  to  the  complaint 
ought  to  have  been  sustained.  A  breach  of  an  independent 
covenant  or  agreement  is  not  sufficiently  assigned  by  alleging 
that  the  defendants  "  have  failed  and  refused  to  comply  with 
their  said  contract."  The  defendants  are  not  apprised  in  what 
particular  they  have  failed.  The  defect  is  not  cured  by  the 
averment  "  that  said  cotton,  at  the  time  and  place  it  should 
have  been  delivered,  was  reasonably  worth  the  sum  of  fifteen 
hundred  dollars."  It  suggests  the  nature  of  the  breach,  but 
does  not  charge  it. 

The  meaning  of  the  charge  asked  by  the  defendant,  which 
was  refused,  is  not  clear.  The  written  contract,  being  the  foun- 
dation of  the  suit,  and  executed  by  the  parties  sought  to  be 
charged,  proved  itself,  unless  its  execution  had  been  denied  by 
a  sworn  plea.  R.  C.  §  2682.  But  there  was  no  evidence  of 
any  breach.  The  only  evidence  introduced  was  the  writing, 
and  the  admission  in  respect  to  the  value  of  the  cotton. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Glover  v,  Robbins. 

Action  on  Promissory  Note  hy  Payee  against  Maker. 

1.  Alteration  of  note.  —  The  addition  to  a  promissory  note  of  the  words  "with  ~^ 
interest  at  four  per  cent.,"  made  by  the  payee  and  principal,  without  the  knowledge  56   475 
or  consent  of  the  surety,  is  a  material  alteration,  and  entirely  discharges  the  surety  ^    ies\ 
from  liability  on  it.  ^^   384/ 

2.  Judgment  on  note  payable  "  in  specie."  —  A  judgment  on  a  promissory  note  dated  ' 
in  October,  1864,  ana  payable  "in  specie,"  should  be  for  so  many  dollars  only,  and 

not  for  so  many  dollars  "  in  gold  or  silver  coin." 
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Appeal  from  the  Circuit  Court  of  Marengo. 
Tried  before  the  Hon.  Jaivies  Q.  Smith. 
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Lyon  &  Jones,  for  appellant. 

Brooks  &  Modawell,  contra. 

PETERS,  J.  —  This  is  an  action  on  a  promissory  note,  by 
the  payee  against  the  maker.  The  note  offered  in  evidence  to 
the  jury  is  in  the  following  words,  that  is  to  say  :  — 

"  Five  years  after  date,  or  sooner,  should  a  treaty  of  peace 
be  ratified  between  the  Confederate  States  and  the  United 
States,  we,  or  either  of  us,  promise  to  pay,  in  specie,  to  Josiah 
Robbins,  or  order,  six  thousand  five  hundred  dollars,  with  in- 
terest at  four  per  cent. 

"  (Signed)  M.  W.  Creah. 

"  October  10,  1864.  E.  A.  Glover. 

"  Witness,  P.  D.  Forniss.'' 

The  complaint  consists  of  several  counts,  but  the  defence 
involves  but  a  single  point ;  that  is,  such  an  alteration  of  the 
note,  after  it  was  executed  by  Glover,  as  made  it  void  as  to 
him.  To  raise  this  question.  Glover  pleaded  non  est  factum  in 
answer  to  the  counts  upon  the  note  in  its  present  form.  Only 
Glover  is  sued  in  this  action  ;  and  the  proofs  showed  that,  at 
the  time  Glover  signed  the  note,  the  words  "  with  interest  at 
four  per  cent."  were  not  a  part  of  it.  He  signed  the  note  as 
the  surety  of  Creah.  It  seems  that,  after  the  note  was  signed 
by  Creah  and  Glover,  in  its  original  shape,  it  was  left  with 
Creah  to  deliver  to  Robbins,  the  payee,  in  that  shape ;  but 
Robbins  was  unwilling  to  receive  it  in  that  state,  and  urged 
that  there  was  a  misunderstanding  between  Creah  and  himself 
about  the  interest  that  the  note  should  bear.  It  was  then 
agreed  between  Creah  and  Robbins,  without  any  consent  or 
knowledge  of  Glover,  that  Forness  "  might  settle  the  disputed 
matter  of  interest ;  and  Forness  thereupon  told  Robbins  that 
he  had  decided  that  the  rate  of  interest  upon  the  note  should 
be  four  per  cent.,  and  walked  into  a  house  near  by,  with  the 
note  in  his  hand,  and  inserted  in  the  face  of  the  note  the 
words,  '  with  interest  at  the  rate  of  four  per  cent.,^  and  signed 
his  name  to  the  note  as  a  witness."  Glover  never  authorized 
this  altei-ation  to  be  made,  and  never  assented  to  it,  and  knew 
nothing  of  it  until  he  was  sued. 

Very  clearly,  this  was  a  material  alteration  of  the  contract 
as  made  and  assented  to  by  Glover.  He  never  stipulated  to 
pay  interest.  The  note  then  offered  in  evidence  was  not  his 
contract,  and  the  proof  sustains  his  pleas.  The  court  below 
ought  so  to  have  charged  the  jury,  upon  the  counts  on  the  note 
in  the  form  it  was  offered  in  evidence.  Does  this  alteration 
vitiate  the  note,  as  a  binding  contract  with  Glover,  on  the 
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other  counts  of  the  complaint,  in  which  it  is  described  as  a 
note,  without  the  words  "  with  interest  at  four  per  cent.  ? " 
I  think  it  does.  In  a  recent  case  in  the  Supreme  Court  of 
Pennsylvania,  a  case  quite  parallel  with  this,  that  court  de- 
clared that  such  an  alteration  rendered  the  note  void.  The 
action  there,  as  in  this  case,  was  to  charge  the  sureties  on  a 
promissory  note  which  had  been  altered  after  they  had  signed 
it,  without  their  authority  or  consent,  by  the  maker,  who  was 
principal,  and  the  payee,  by  adding  the  words,  "  Interest  to  be 
paid  semi-annually."  The  court  decide  that  this  alteration 
discharged  the  sureties  from  liability  on  the  note.  The  lan- 
guage of  the  court  is  this :  "  It  seems  to  be  settled,  that  a 
voluntary  alteration  of  a  bond,  note,  or  other  instrument  under 
seal,  in  a  material  part,  to  the  prejudice  of  the  obligor  or 
maker,  avoids  it,  unless  done  with  the  assent  of  the  parties  to 
be  affected  by  it.  1  Greenl.  Ev.  §  565 ;  Marshall  v.  Crongler^ 
10  S.  &  R.  164 ;  Barrington  et  al.  v.  Bank  of  Washington,  14 
S.  &  R.  422,  423 ;  Foust  v.  Menno,  8  Barr,  .378 ;  Henning  v. 
Werkheiser,  8  Barr,  518  ;  Smith  v.  Weld,  2  Barr,  54  ; "  Neff  et 
al.  V.  Horner,  63  Penn.  327  ;  aS'.  (7.  3  Amer.  R.  555,  556  ;  Wood 
V.  Steele,  6  Wall.  80.  The  principle  thus  settled  is  in  accord- 
ance with  our  own  decisions,  from  a  very  early  day  up  to  the 
late  Rebellion.  Brown  v.  Jones,  3  Port.  420 ;  /S*.  (7.  4  Smith 
Cond.  131  ;  White  v.  Hass,  32  Ala.  430.  See,  also.  Miller  v. 
Stewart,  9  Wheat.  680  ;  4  Wash.  C.  C.  R.  26 ;  Crocket  v. 
Thomason,  5  Sneed,  342 ;  Eliason  v.  Henshaiv,  4  Wheat.  228, 
and  numerous  cases  cited  in  appellant's  brief.  The  motive 
with  which  the  alteration  is  made  does  not  change  its  effect. 
The  alteration,  without  the  authority  or  acquiescence  of  the 
surety,  overturns  the  contract  as  to  him ;  and  the  partj'  so 
making  the  alteration  cannot  fall  back  upon  the  original  con- 
tract, because  that  is  destroyed  by  the  alteration.  Woodivorth 
V.  Bank  of  Amer.  19  John.  391 ;  Fay  v.  Smith,  1  Allen,  Pa. 
477 ;  also,  1  Smith's  Leading  Cas.  1167,  and  note  ;  and  32  Ala. 
432,  supra.  The  charges  of  the  court  below  were  in  conflict 
with  these  principles,  and  they  cannot  be  supported.  The 
theory  upon  which  the  cases  above  cited  proceeds  is,  not  that 
the  alteration  is  a  fraud,  but  that  it  opens  the  door  to  fraud, 
and  it  is  unsafe  to  relax  it.  1  Greenl.  Ev.  §  565,  and  cases 
there  cited. 

2.  The  judgment  of  the  court  below  is  also  unsupported  by 
authority  of  law.  It  is  in  these  words :  "  It  is  therefore  con- 
sidered and  ordered  by  the  court  that  the  said  plaintiff,  Josiah 
Robbins,  have  and  recover  of  the  said  defendant,  Edwin  A. 
Glover,  the  said  sum  of  seven  thousand  five  hundred  and  forty 
and  -iVff  dollars,  in  gold  or  silver  coin,  being  the  said  plaintiff's 
damages  as  assessed  by  the  jury  aforesaid,  or  its  equivalent  in 
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United  States  currency  ;  for  which  execution  may  issue,  to  be 
levied  and  collected  in  gold  or  silver  coin,  or  its  equivalent  in 
United  States  currency  ;  and  also  that  the  said  plaintiff  have  and 
recover  of  said  defendant  the  costs  of  this  suit,  for  which  execu- 
tion may  issue,  to  be  levied  in  United  States  currency."  The 
note  on  which  this  suit  is  brought  bears  date  on  the  10  th  day 
of  October,  1864,  and  it  is  made  payable  "  in  specie."  There 
was  no  evidence  offered  to  show  what  was  meant  by  the  word 
specie.  But  as  there  was  no  objection  made  to  the  verdict, 
which  assessed  the  damages  "  in  gold  or  silver  coin,"  it  is  sup- 
posed that  this  interpretation  was  put  upon  this  word  by  both 
the  plaintiff  and  the  defendant.  Yet,  as  the  debt  was  con- 
tracted long  after  the  passage  of  the  legal  tender  acts  of  Con- 
gress, regulating  the  payment  of  such  contracts,  the  judgment 
should  have  been  for  so  many  dollars  only,  leaving  it  to  be  dis- 
charged in  any  legal  tender  currency  or  money  of  the  United 
States.  It  is  presumed  that  this  is  the  result  of  the  latest  con- 
struction of  the  legal  tender  acts  of  Congress  by  the  Supreme 
Court  of  the  United  States ;  and  the  decisiwis  of  that  high 
tribunal,  until  modified  or  overruled,  constitute  the  governing 
rule,  and  are  a  part  of  the  paramount  law  of  the  land.  Legal 
Tender  Cases  {Knox  v.  Lee^  and  Parker  v.  Davis'),  12  Wall. 
457 ;  Banks  v.  Supervisors,  7  Wall.  26 ;  12  U.  S.  Stat,  at 
Large,  345,  532,  709.  See,  also,  Hephurns  v.  G-resivold,  8 
Wall.  605 ;  Kellogg  v.  Page,  2  L.  Reg.  N.  S.  1872,  p.  618. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
is  remanded. 


Willis  et  at.  v,  Searcy. 

Bill  in  Equity  to  enforce  Vendor's  Lien. 

Vendor's  lien ;  when  lost.  —  If  a  purchaser  of  land,  having  received  a  deed  from 
his  vendor,  but  not  having  made  complete  payment  of  the  purchase  money,  sells 
to  a  sub-purchaser,  giving  only  a  bond  for  title,  and  afterwards  reconveys  the  land 
to  his  own  vendor,  in  satisfaction  of  the  unpaid  balance  of  the  original  purchase 
money,  his  title  bond  to  the  sub-purchaser  being  obtained  and  returned  to  him  by 
his  vendor,  he  cannot  assert,  as  against  his  own  vendor,  a  lien  on  the  land  for 
the  unpaid  balance  due  to  him  from  the  sub-purchaser. 

Appeal  from  the  Chancery  Court  of  Dale. 
Heard  before  the  Hon.  B.  B.  McCeaw. 

Woods  &  Caemiohael,  Seals  &  Wood,  for  appellants. 

J.  A.  CoKBiTT,  and  J.  A.  Clendenin,  contra. 
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B.  F.  SAFFOLD,'  J.  — The  bill  was  filed  by  the  appellee 
Searcy,  to  enforce  a  vendor's  lien  on  the  land  described,  for 
the  payment  of  the  note  mentioned.  The  chancellor  rendered 
a  decree  in  his  favor.  The  simple  statement  of  the  case  is 
this :  Searcy  sold  to  Willis,  giving  bond  for  titles,  and  taking 
the  note  in  question ;  Willis  sold  to  Fussell,  the  latter  in- 
dorsing the  note,  and  Searcy  making  a  bond  for  titles  to  him, 
taking  up  the  one  to  Willis.  Thus  far,  Searcy  had  a  lien. 
But  he  was  indebted  to  his  vendor,  Blackman,  and  settled 
with  him,  after  the  transactions  recited,  by  conveying  the  land 
back  to  him,  in  satisfaction  of  the  balance  due  on  his  pur- 
chase. Blackman  then  sold  to  Ellis,  who  was  in  possession  at 
the  commencement  of  the  suit.  There  was  no  agreement  or 
understanding,  on  the  resale  by  Searcy  to  Blackman,  that 
Searcy  retained  any  interest  in  the  land.  His  bargain  appears 
to  have  been  a  complete  surrender  of  all  his  right,  title,  and 
interest,  in  satisfaction  of  the  balance  of  his  indebtedness.  It 
so  appears,  because  nothing  is  shown  to  the  contrary  ;  and 
Blackman  procured  and  returned  to  him  his  title  bond,  held 
by  Fussell.  Nobody  claims  to  o^vn  the  land  except  Ellis, 
through  his  purchase  from  Blackman.  Blackman  claims  from 
Searcy  by  deed,  having  paid  all  of  the  purchase  money. 

If  Searcy  now  has  a  vendor's  lien  on  this  land,  then  a 
person  may  buy  land  on  a  credit,  sell  it  to  another,  pay  his 
vendor  by  reconveying  him  the  land,  and  afterwards  subject  it 
to  sale  for  the  debt  of  his  vendee.  This  cannot  be  done. 
Searcy  lost  his  lien  by  his  contract  of  resale  with  Blackman. 
The  equity  of  the  case  is  not  affected  by  the  fact  that,  in 
ignorance  of  the  law,  Searcy  and  Blackman  thought  a  simple 
return  of  the  deed  from  the  latter  to  the  former  was  a  suffi- 
cient conveyance,  as  the  deed  had  not  been  recorded.  It  was 
sufficient,  in  equity,  between  the  parties,  the  purchase  money 
having  been  paid,  and  possession  given.  Since  the  commence- 
ment of  the  suit,  a  proper  conveyance  has  been  made. 

The  decree  is  reversed,  and  the  cause  remanded. 


Crump  V,  Battles. 

Appeal  Case  from  Justice's    Court. 

1.  Damages  for  delay,  —  On  appeal  from  a  justice's  judgment  (Rev.  Code,  §§ 
2660,  2774),  it  is  not  error  for  tne  court  to  leave  to  the  Jury  the  decision  of  the 
question  whether  the  appeal  was  taken  for  delay  merely,  with  a  view  to  estimating 
the  plaintiffs  damages. 

2.  Same.  —  Appeal  cases  from  a  Justice's  Court  come  within  the  provisions  of  the 
ordinance  approved  December  6,  1867  (Session  Acts  1868,  p.  182),  which  allows 
only  five  per  cent,  damages  in  cases  of  appeal,  and  to  this  extent  changes  the 
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statute  (Rev.  Code,  §  2744)  allowing  fifteen  per  cent,  damages  on  appeals  taken 
for  delay  merely. 

3.  Error  without  injury  in  charcje  to  jury.  —  An  erroneous  charge  to  the  jury,  in- 
structing them  that  they  may  allow  the  plaintiff  greater  damages  than  are  author- 
ized by  hx\v,  is  not  a  reversible  error  at  the  instance  of  the  defendant,  when  the 
record  does  not  show  that  any  damages  at  all  were  in  fact  allowed,  and  the  verdict 
and  judgment  are  for  a  sum  not  greater  than  the  amount  of  the  plaintiff's  debt  and 
interest  thereon. 

Appeal  from  the  Circuit  Court  of  Etowah. 
Tried  before  the  Hon.  Wm.  L.  Whitlock. 

James  Aiken,  for  appellants. 

Ellis  &  Caldwell,  contra. 

PETERS,  J.  —  This  is  an  appeal  from  a  Justice's  Court,  in 
which  the  judgment  was  for  the  plaintiff,  to  the  Circuit  Court. 
In  the  Circuit  Court  there  was  a  trial  by  a  jury,  and  the  judg- 
ment was  again  rendered,  upon  the  verdict  of  the  jury,  for  the 
plaintiff.  On  the  trial  in  the  Circuit  Court  there  was  a  bill  of 
exceptions  taken  by  the  defendant,  which  shows  that  the 
learned  judge  of  the  Circuit  Court  instructed  the  jury  "  that  if 
they  believed,  from  the  evidence,  that  the  appeal  from  the  Jus- 
tice's Court  was  taken  by  the  defendant  for  delay  merely,  they 
may  find  fifteen  per  cent,  damages  for  the  plaintiff,  and  against 
the  defendant,  on  the  amount  of  the  judgment  appealed  from." 
To  this  instruction  the  defendant  excepted.  The  record  does 
not  show  what  the  issue  was,  but  the  verdict  was  in  the  follow- 
ing words,  to  wit :  "  We,  the  jury,  find  for  the  plaintiff,  and 
assess  his  damages  at  one  hundred  and  sixteen  and  -f^^  dol- 
lars." On  this  verdict  a  judgment  was  rendered  in  favor  of 
the  plaintiff  for  the  sum  thus  ascertained,  without  any  mention 
of  damages  for  delay  merely.  From  this  judgment  the  appel- 
lants appeal  to  this  court ;  and  they  here  assign  the  instruction 
of  the  court  below  as  error,  and  also  the  judgment  of  the 
court  below. 

The  bill  of  exceptions  does  not  purport  to  set  out  all  the  evi- 
dence delivered  to  the  jury  on  the  trial  below.  But  it  is  stated 
that  "there  was  no  evidence  before  the  ]\\xy  tending  to  show 
that  this  appeal  was  taken  for  delay  merely,  except  what  might 
be  inferred  in  the  case  from  the  papers  in  the  cause."  It  is  the 
universal  rule  of  this  court  that  a  reversal  will  not  be  allowed 
unless  the  record  affirmatively  shows  that  the  court  below 
was  in  fault,  and  that  the  appellant  has  suffered  injury  there- 
from. Error  will  not  be  presumed,  nor  will  there  be  a  reversal 
unless  injury  is  shown.  Shep.  Dig.  p.  568,  §  82 ;  Griffin^ 
Administrator^  v.  Bland^  43  Ala.  542 ;  Hill  v.  The  State,  43 
Ala.  335. 
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The  law  supposed  to  govern  the  first  assignment  of  error 
relied  on  is  taken  from  the  Re^'ised  Code.  It  is  in  these 
words:  "  In  cases  mentioned  in  section  2660  (2257),  if  it 
appear  that  the  appeal  or  certiorari  was  taken  for  delay  merely, 
fifteen  per  cent,  damages  may  be  assessed  ;  but  in  other  cases, 
no  damages  over  and  above  the  debt  and  interest  must  in  any 
case  be  allowed."  Rev.  Code,  §§  2660,  2772,  2774.  What 
"  the  papers  in  the  cause  "  were  does  not  distinctly  appear. 
They  were  not  necessarily  the  record  ;  but  it  may  be  inferred  that 
they  were  some  evidence  before  the  jury,  for  this  is  the  most 
rational  construction  of  the  language  of  the  bill  of  exceptions. 
Then  they  might  have  shown  that  the  appeal  had  been  taken 
for  delay  merely.  Yet  it  is  contended  that  this  was  a  question 
for  the  court  and  not  for  the  jury.  It  was  a  question  of  fact^ 
and  the  language  of  the  statute  does  not  direct  how  it  shall  be 
determined.  It  does  not,  therefore,  seem  that  its  ascertain- 
ment was  intended  to  be  denied  to  the  jury.  If  it  was  not, 
there  is  no  just  ground  to  complain  of  the  practice.  There 
was  no  error,  then,  in  submitting  the  question  whether  the 
appeal  had  been  taken  for  delay  merely  to  the  jury. 

2.  The  objection  as  to  the  amount  of  the  damages  is  of  a 
different  character.  These  are  fixed  by  law,  and  they  cannot 
be  altered  either  by  the  court  or  by  the  jury.  The  35th  Or- 
dinance of  the  Convention  of  1867  has  never  been  repealed. 
This  changed  the  law  as  it  is  found  in  the  Revised  Code.  This 
Ordinance  reduces  the  damage  in  such  a  case  as  this  to  five  per 
cent.  The  language  of  the  Ordinance  is  broad  enough  to  in- 
clude all  cases  of  appeal.  It  is  in  these  words :  "  Be  it  or- 
dainedy^  &c.,  "  that  all  injunctions  or  appeals,  forthcoming 
and  other  bonds,  required  in  judicial  proceeding,  shall  be  taken 
to  the  amount  of  the  debt  and  costs,  and  twenty  per  cent, 
additional,  and  pledges  of  property  may  be  given  as  security 
instead  of  personal  security ;  and  in  case  of  appeal,  where 
damages  are  awarded,  the  amount  of  damages  shall  be  five  per 
cent,  of  the  amount  of  the  judgment  or  decree."  Pamph.  Acts 
1868,  pp.  182,  183  ;  Ordin.  No.  35. 

It  was  error  to  award  a  larger  amount  of  damages  than  is 
allowed  by  this  Ordinance  ;  and  the  instruction,  to  this  extent, 
was  improper. 

3.  But  the  record  does  not  disclose  that  any  damages  for  delay 
merely  were  assessed  by  the  jury,  or  awarded  by  the  court. 
The  complaint  shows  that  the  action  is  founded  on  a  promis- 
sory note  for  one  hundred  dollars,  which  became  due  on  the 
25th  day  of  December,  1869.  The  judgment  from  which  the 
appeal  is  taken  was  rendered  on  the  3d  day  of  May,  1872. 
The  verdict  was  for  $116.33,  and  judgment  is  for  this  amount 
and  costs.     The  finding  of  the  jury  was  "  for  the  plaintiff  "  on 
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the  whole  case,  upon  the  issue  joined  :  that  is,  for  the  amount 
of  the  plaintiff's  note  for  one  hundred  dollars,  and  interest 
thereon  for  two  years  and  above  four  months.  The  interest 
on  the  note  sued  on,  if  properly  calculated,  would  exceed 
818.00.  Then,  it  appears  that  the  sum  that  should  have  been 
allowed  for  debt  and  interest  was  larger  than  that  actually 
assessed  by  the  jury,  without  any  damages  for  delay  whatever. 
The  charge  of  the  court  was,  then,  without  injury  to  the  de- 
fendants, so  far  as  appears  from  the  record  ;  for  it  does  not 
appear  that  any  damages  for  delay  merely  were  assessed  by 
the  jury,  or  awarded  by  the  court.  Besides,  cases  of  appeal 
and  certiorari  from  the  judgment  of  a  justice  of  the  peace  are 
to  be  tried  in  the  appellate  court  "  according  to  equity  and 
justice."  Rev.  Code,  §  2772.  And  it  is  to  be  deplored  that 
any  case  in  any  court  should  be  tried  in  any  other  manner  ; 
for  equity  and  justice  should  be  the  law  of  laws.  Const.  Ala. 
1867,  Art.  I.  §  15  ;  Branch  Princ.  p.  161.  Then  the  case, 
as  presented  by  the  record,  does  not  make  it  manifest  that  the 
appellants  have  been  injured,  or  that  the  law  has  not  been 
administered  according  "  to  right  and  justice."  "  Where  one 
complains  of  an  error  in  an  inferior  tribunal,  to  be  entitled  to 
redress,  he  must  show  he  is  prejudiced  by  it."  Evans  et  al 
V.  Boiling,  8  Port.  307  ;  Moore  v.  Cooledge,  1  Port.  280 ; 
Sanford  et  al  v.  Richardson  et  al.  1  Ala.  182.  This  has  not 
been  done  in  this  case. 

The  judgment  of  the  court  below  is  affirmed. 


^Masich  et  al,  v.  Shearer. 

Bill  in  Equity  to  enforce  Vendor's  Lien  for  Purchase  Money  of  Land. 

When  purchaser  is  chargeable  with  notice  of  outstanding  vendor's  lien.  —  When  a 
purchaser  is  in  possession  of  land  under  a  deed  which  has  never  been  recorded,  but 
which  shows,  by  its  recitals,  that  the  purchase  money  was  not  paid  at  the  time  it 
■was  executed,  a  sub-purchaser  from  him  is  chargeable  with  notice  of  the  outstand- 
ing vendor's  lien  for  the  unpaid  balance  of  the  purchase  money. 

Appeal  from  the  Chancery  Court  at  Mobile. 

Heard  before  the  Hon.  Adam  C.  Feldek. 

The  bill  in  this  case  was  filed  on  the  28th  day  of  July,  1869, 
by  Mrs.  Martha  A.  Shearer  against  Peter  Horta,  Francis 
Masich,  and  David  Jackson  ;  and  sought  to  enforce  a  vendor's 
lien  on  a  certain  tract  of  land,  for  the  unpaid  balance  of  the 
purchase  money.  Thfe  land  was  sold  and  conveyed  to  the  com- 
plainant by  Thomas  T.  Boiling,  by  deed  dated  November  7th, 
1855,  and  recorded  January  9th,  1856  ;  and  was  by  her  sold 
and  conveyed  to  said  Horta,  in  November,  1863,  by  deed  which 
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was  duly  executed  and  delivered,  but  never  recorded,  and 
which  recited  as  its  consideration  "  the  sum  of  seven  thousand 
dollars  to  her  by  the  party  of  the  second  part  paid  thus  —  by 
giving  his  three  promissory  notes,  of  even  date  herewith,  each 
for  $2,333.33,  the  first  payable  two,  the  second  four,  and  the 
last  six  months  after  date."  Horta  went  into  possession  of  the 
land,  and  paid  the  first  and  second  notes  falling  due  ;  and  in 
November,  1866,  he  sold  and  conveyed  the  land  to  Masich,  by 
deed,  with  full  covenants  of  warranty,  in  consideration  of  ten 
thousand  dollars,  being  a  partial  payment  of  an  antecedent 
debt  due  by  him  to  said  Masich  ;  and  this  deed,  in  describing 
the  land,  recited  that  it  was  the  same  land  conveyed  to  said 
Horta  by  Thomas  T.  Boiling.  Afterwards,  on  the  12th  No- 
vember, 1866,  Masich  executed  a  mortgage  on  the  land,  to  se- 
cure the  payment  of  a  debt  of  ten  thousand  dollars  due  to  said 
Jackson,  who  resided  in  New  Orleans  ;  and  on  the  28th  De- 
cember, 1868,  conveyed  it  absolutely  to  said  Jackson  in  pay- 
ment of  this  debt.  Masich  and  Jackson  filed  answers  to  the 
bill,  denying  all  knowledge  or  notice  on  their  part  of  the  lien 
asserted  by  the  complainant.  On  final  hearing,  on  pleadings 
and  proofs,  the  chancellor  rendered  a  decree  for  the  complain- 
ant, and  his  decree  is  now  assigned  as  error. 

E.  S.  Daegan,  for  appellants.  —  It  is  not  pretended  that 
Jackson  or  Masich  had  actual  notice  of  the  complainant's  equity  ; 
and  the  only  question  is,  whether  they  are  chargeable  with 
constructive  notice.  It  may  be  admitted  that  a  purchaser  is 
bound  by  all  the  recitals  in  a  deed  which  he  has  seen,  or  which 
he  has  in  his  possession  ;  but  he  is  not  bound  by  extraordinary 
or  uncommon  recitals  in  a  deed  which  has  never  been  recorded, 
and  which  he  has  never  seen,  unless  it  is  shown  that  he  wil- 
fully neglected  to  examine  it,  in  order  to  avoid  notice  of  some 
latent  equity.  Jones  v.  Smith,  1  Hare,  Eng.  Ch.  43  ;  which 
was  affirmed  on  appeal,  1  Phillips,  244 ;  3  Sugden  on  Vendors 
(10th  ed.),  471,  472.  The  registration  laws  were  intended  to 
protect  innocent  purchasers ;  and  a  purchaser  is  not  required 
to  make  any  inquiries  about  a  deed  which  is  not  recorded,  and 
which  he  has  never  seen  or  heard  of.  Rogers  v.  Kavanaugh, 
24  111.  683 ;  31  Cal.  180. 

Thos.  H.  Price  &  L.  Gibbons,  contra.  —  1.  The  answers 
are  not  sufficient  to  sustain  the  defence  of  a  purchase  for  valu- 
able consideration  without  notice.  Wells  v.  Morrow^  38  Ala. 
128,  and  cases  there  cited. 

2.  On  the  facts,  the  defendants  are  clearly  chargeable  with 
notice  of  the  complainant's  lien.  Her  deed  from  Boiling  was 
recorded,  and  no  chain  of  title  from  Boiling  could  be  made  out 
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except  through  her.  Whatever  is  sufficient  to  put  a  purchaser 
on  inquiry  is  equivalent  to  notice.  Phillips  v.  Costley^  40 
Ala.  490  ;  1  Story's  Equity,  §  400  ;  2  Equity  Cases,  133  ;  Kerr 
on  Fraud  &  Mistake,  236.  A  purchaser  is  not  only  bound 
to  search  the  records  for  incumbrances,  but  he  is  bound,  at  his 
peril,  "  to  call  for  and  examine  the  chain  of  title  to  the  land 
he  is  about  to  purchase  ;  "  and  if  he  neglects  to  do  this,  he  is 
guilty  of  crassa  negligentia,  and  cannot  set  up  want  of  notice. 
Johnson  v.  Thweatt^  18  Ala.  741 ;  Newsom  v.  Collins^  43  Ala. 
656  ;  Bradford  v.  Harper,  25  Ala.  337  ;  Brewer  v.  Brewer,  19 
Ala.  489. 

B.  F.  SAFFOLD,  J.  —  The  appellee,  being  the  owner  of 
certain  lands,  by  purchase  from  Thomas  T.  Boiling,  his  deed 
for  which  was  made  on  the  7th  of  November,  1855,  and  re- 
corded January  9th,  1856,  sold  the  same  to  Peter  Horta,  one 
of  the  appellants,  in  November,  1863,  executing  a  conveyance 
therefor.  This  deed  recited  that  its  consideration  was  seven 
thousand  dollars,  payable  in  three  equal  instalments,  two,  four, 
and  six  months  from  its  date.  It  was  never  i-ecorded.  On 
the  8th  of  November,  1866,  Horta  sold  and  conveyed  to  Fran- 
cis Masich,  by  warranty  deed,  in  consideration  of  $10,000,  be- 
ing a  partial  payment  of  an  antecedent  debt.  Afterwards,  on 
the  12th  of  November,  1866,  Masich  mortgaged  the  land  to 
David  Jackson,  to  secure  the  payment  of  $10,000,  —  alleged 
to  have  been  borrowed.  In  December,  1868,  Masich  conveyed 
it  to  Jackson  in  satisfaction  of  the  mortgage  debt.  These  last 
conveyances  were  duly  recorded.  The  appellee,  Mrs.  Shearer, 
filed  the  bill  to  enforce  a  vendor's  lien  against  the  land  for  the 
payment  of  the  last  note,  the  first  two  having  been  paid.  The 
chancellor  decreed  the  relief  sought. 

The  point  of  the  case  is,  whether  the  subsequent  purchasers, 
Masich  and  Jackson,  should  be  charged  with  constructive  notice 
of  the  non-payment  of  the  purchase  money  by  Horta  to  Mrs. 
Shearer.  Neither  of  them  seems  to  have  been  actually  ap- 
prised of  Mrs.  Shearer's  former  ownership.  Horta's  deed  to 
Masich  recites  that  the  property  had  been  conveyed  by  Gaz- 
zam  to  Boiling,  and  by  the  latter  to  Horta;  while  Jackson 
says  he  purchased  on  the  faith  of  Horta's  deed  to  Masich.  It 
is  not  clear  from  the  testimony  whether  the  consideration  paid 
by  Jackson  was  a  present  or  past  one. 

If  the  vendees  of  Horta  had  seen  the  deed  to  him  from  Mrs. 
Shearer,  they  would  certainly  have  known  that  the  purchase 
money  had  not  been  paid  at  its  date.  The  law  is,  that  where 
a  deed  is  an  essential  link  in  the  chain  of  title  purchased,  a 
presumption  of  notice  of  its  contents  is  raised  by  legal  con- 
struction, which  cannot  be  overthrown  by  the  strongest  evi- 


OF  ALABAMA.  229 

[Tarleton  ».  Southern  Bank  of  Alabama.] 

dence  that  the  deed  never  was  in  the  possession  of  the  pur- 
chaser, and  that  he  had  no  actual  notice  or  knowledge  of  its 
existence.  Le  Neve  v.  Le  Neve^  2  Lead.  Cases  in  Equity 
(Har.  &  Wal.),  t.  p.  152.  "  Where  a  purchaser  cannot  make 
out  a  title  but  by  a  deed  which  leads  hira  to  another  fact,  the 
purchaser  shall  not  be  a  purchaser  without  notice  of  that  fact, 
but  shall  be  presumed  cognizant  thereof ;  for  it  is  crassa  negli- 
gentia  that  he  sought  not  after  it.  Moore  v.  Burnett^  2  Ch. 
Ca.  246.  And  it  is  immaterial  whether  the  deed  leads  him  to 
the  knowledge  of  that  fact  by  description  of  the  parties  in 
recital  or  otherwise.  Bisco  v.  Banbury^  1  Ch.  Ca.  287  ;  Le 
Neve  V.  Le  Neve,  supra,  m.  p.  43. 

In  Jones  v.  Smith  (1  Hare's  R.  431),  mainly  relied  on  by 
the  appellant,  the  purchaser  was  held  free  from  blame  for  not 
inspecting  a  deed  which  would  have  disclosed  the  existence  of 
the  plaintiff's  equity,  on  the  ground  that  his  only  reason  for 
believing  it  to  exist,  or  supposing  it  to  be  relevant  and  mate- 
rial, lay  in  the  information  given  to  him  by  the  vendor,  which 
had  been  coupled  with  a  statement  that  the  instrument  related 
solely  to  another  estate,  and  had  no  reference  to  that  for  which 
the  parties  were  in  treaty.  Taking  the  allegation  as  a  whole, 
it  was  said  to  show  that  the  deed  was  irrelevant  and  immate- 
rial. A  failure  to  examine  title  papers,  or  to  make  a  search  of 
the  records,  is  evidence  of  negligence.  Le  Neve  v.  Le  Neve, 
supra  ;  Dudley  v.  Witter,  46  Ala.  664.  It  results  from  these 
authorities,  and  many  others  which  might  be  cited,  that  the 
appellants  were  properly  charged  with  notice  of  the  complain- 
ant's equity. 

The  sale  of  two  acres  of  the  land  by  the  United  States  mar- 
shal is  not  insisted  on  as  a  defence  in  the  argument  for  the  ap- 
pellants, and  is  not  presented  in  a  manner  to  be  fully  considered. 
It  is  not  probable,  however,  that  anything  more  than  the  delin- 
quent's interest  in  the  property  was  attempted  to  be  sold. 

The  decree  is  affirmed. 


Tarleton  v.  Southern  Bank  of  Alabama. 

Action  on  Bill  of  Exchaiige  hy  Indorsee  against  Drawer. 

1.  Confederate  treasury  notes,  as  consideration  of  bill  of  exchange.  —  Held,  by  Pe- 
ters, J.  (Peck,  C.  J.,  and  Saffold,  J.,  declining  to  express  an  opinion),  that 
"  Confederate  treasury  notes  "  are  not  a  sufficient  consideration  to  sustain  a  bill  of 
exchange,  drawn  in  Mobile,  Alabama,  in  1862. 

2.  Validity  of  bill  of  exchange  dratvn  by  parties  in  Mobile  on  parlies  in  New  Or- 
leans, during  interdict  of  commercial  intercourse  by  President's  proclamation.  —  A  bill 
of  exchange,  drawn  by  a  banker  in  Mobile,  Alabama,  on  a  banker  in  New  Orleans, 
Louisiana,  in  August,  1862  (when  "commercial  intercourse"  between  the  people 
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of  those  two  cities  was  prohibited  by  the  proclamation  of  President  Lincoln),  is 
void,  although  the  payee  resided  in  Mobile,  and  will  not  support  an  action  against 
the  drawer,  in  favor  of  an  indorsee  who  also  resided  there. 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  John  Elliott. 

This  action  was  brought  by  Geo.  W.  Tarleton  against  the 
Southern  Bank  of  Alabama ;  was  founded  on  a  bill  of  ex- 
change for  $11,000,  drawn  by  said  defendant  at  Mobile,  on  the 
26th  August,  1862,  on  the  Louisiana  State  Bank  at  New  Or- 
leans, payable  on  demand,  in  currency,  to  the  order  of  A. 
Batre,  by  whom  it  was  indorsed  to  the  plaintiff,  and  was 
commenced  on  the  23d  March,  1868.  The  complaint  con- 
tained two  counts  :  the  first  averring  "  that  said  bill  was  in- 
dorsed and  delivered  by  said  Batre  to  plaintiff,  and  was  after- 
wards duly  presented  to  said  drawer^  and  protested  for  non- 
payment ;  of  all  which  defendant  had  due  notice."  The 
second  count  was  in  these  words  :  "  Plaintiff  claims  of  defend- 
ant, also,  the  further  sum  of  eleven  thousand  dollars,  due  on  a 
certain  other  bill  or  check,  drawn  by  defendant  on  the  Louis- 
iana State  Bank  of  New  Orleans,  for  the  sum  aforesaid,  in 
favor  of  A.  Batre,  or  order,  dated  August  26th,  1862,  payable 
on  presentation,  in  currency,  and  which  was  delivered  by  de- 
fendant to  said  Batre,  and  by  him  indorsed  and  delivered  to 
plaintiff.  And  plaintiff  avei's,  that  at  the  time  of  the  drawing 
of  said  bill,  and  for  a  long  time  afterwards,  war  existed  be- 
tween the  United  States  and  the  then  Confederate  States  of 
America  ;  the  said  city  of  New  Orleans  was  in  the  occupation 
of  the  United  States,  and  the  city  of  Mobile,  the  residence  of 
all  the  parties  to  said  bill  except  said  drawee,  and  also  the  resi- 
dence of  the  plaintiff,  was  in  the  occupancy  of  the  confederacy ; 
and  all  intercourse  of  every  kind,  between  citizens  of  the  two 
places,  was  prohibited  by  both  governments.  As  soon,  how- 
ever, as  peace  prevailed,  and  intercourse  between  the  two 
places  reestablished,  and  plaintiff  could  legally  present  said 
bill,  to  wit,  on  the  11th  day  of  May,  1865,  he  caused  the  same 
to  be  presented  to  said  drawee  for  payment,  who  refused  to 
pay  the  same ;  whereupon  the  same  was  duly  protested  for 
non-payment,  of  which  said  defendant  had  due  notice." 

The  defendant  demurred  to  the  second  count,  and  assigned 
the  following  as  causes  of  demurrer :  "  For  that  it  appears  by 
said  count,  and  the  facts  therein  stated  and  set  forth,  that  the 
drawing  and  indorsing  of  said  bill  was  contrary  to  the  laws 
and  public  policy  of  the  government  of  the  United  States,  as 
well  as  of  the  so-called  Confederate  States,  and  was  void ;  and 
also  that  the  said  second  count  is  in  other  respects  uncertain, 
informal,  and  insufficient."  The  court  sustained  this  demurrer, 
and  the  plaintiff  then  amended  said  count,  by  leave  of   the 
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court,  as  follows  :  "  After  the  words  '  indorsed  and  delivered 
to  said  plaintiff,'  add  the  following  :  '  And  plaintiff  avers,  that 
at  the  time  of  purchasing  said  bill  of  exchange,  which  purchase 
was  for  value,  he  intended  to  hold  said  bill  until  he  could  law- 
fully go  to  New  Orleans  and  present  the  same  for  payment ; 
and  he  avers  that  he  did  so  hold  said  bill  until  he  was  legally 
authorized  to  present  said  bill  to  the  drawee  in  New  Orleans, 
for  payment.'  "  To  the  count  as  thus  amended  the  defendant 
again  demurred,  "  for  that  it  appears  from  said  amended  count 
that  said  bill  of  exchange  was  drawn  in  violation  of  the  laws 
and  policy  of  the  United  States  ;  "  and  the  court  again  sus- 
tained the  demurrer. 

To  the  first  count  the  defendant  filed  four  pleas,  the  first 
plea  being  the  general  issue,  and  the  others  in  these  words : 
"  2.  And  for  further  plea,"  &c.,  "  defendant  says  that  the  said 
bill  of  exchange  was  drawn  and  delivered  by  the  defendant  to 
said  A.  Batre  without  consideration,  and  the  said  Batre  after- 
wards indorsed  it  without  consideration  to  the  plaintiff ;  and 
this  he  is  ready  to  verify,"  &c.  "  3.  And  for  further  plea," 
&c.,  "  defendant  says  that  the  sole  and  only  consideration  for 
the  making  of  said  bill  of  exchange  was  the  payment  to  said 
defendant  by  one  Alfred  Batre  of  treasury  notes  of  the  so- 
called  Confederate  States  government,  known  as  Confederate 
States  treasury  notes,  and  that  the  plaintiff  obtained  said  bill 
from  said  Batre  for  the  sole  and  only  consideration  of  Confed- 
erate treasury  notes  ;  wherefore  defendant  says  that  there  was 
no  consideration  for  the  making  of  said  bill,  and  that  the 
plaintiff  is  not  a  holder  of  the  same  for  value  ;  and  this  said 
defendant  is  ready  to  verify,"  &c.  "  4.  And  for  further  plea," 
&c.,  "  defendant  says  that  said  bill  of  exchange  was  drawn  at 
Mobile,  Alabama,  on  the  day  it  bears  date,  to  wit,  the  26th 
day  of  August,  1862,  on  the  Louisiana  State  Bank,  at  New 
Orleans,  in  the  State  of  Louisiana,  and  was  to  be  paid  on  de- 
mand, at  said  city  of  New  Orleans,  to  the  order  of  one  Alfred 
Batre,  in  currency ;  and  that  the  said  Batre  subsequently  in- 
dorsed said  bill  at  Mobile,  Alabama,  to  said  plaintiff  ;  and 
that  at  the  time  said  bill  was  drawn,  and  at  the  time  it  was 
indorsed  to  said  plaintiff,  a  state  of  war  existed  between  the 

fovernment  of  the  United  States  and  the  so-called  Confederate 
tates  of  America  ;  and  Mobile  was  in  the  possession  of  the 
forces  and  power  of  the  so-called  Confederate  States,  and  New 
Orleans  was  in  the  possession  of  the  forces  and  power  of  the 
United  States ;  and  said  defendant  then  was,  and  always  has 
been  since,  and  still  is,  a  corporation  located  and  doing  busi- 
ness only  in  Mobile,  Alabama ;  and  said  plaintiff  and  said 
Batre  then  were,  ever  since  have  been,  and  still  are,  citizens 
and  residents  of  said  city  of  Mobile  ;  and  the  Louisiana  State 
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Bank  at  New  Orleans  was  then  located  and  doing  business  at 
said  city  of  New  Orleans,  in  the  State  of  Louisiana  ;  where- 
fore defendant  says,  that  said  bill  of  exchange  was  drawn  and 
indorsed  in  violation  of  the  laws  of  the  United  States,  and  is 
void,"  &c. 

The  plaintiff  took  issue  on  the  first  and  second  pleas,  and 
demurred  to  the  third  and  fourth  ;  and  his  demurrer  being 
overruled,  he  then  replied  to  the  third  plea,  "  that  at  the  time  of 
his  purchase  of  said  bill  from  said  Batre,  he  had  no  knowledge 
or  notice  how  said  Batre  obtained  it,  nor  what  he  paid  for  it, 
and  that  he  paid  said  Batre  a  valuable  consideration  for  said 
bill ;  "  and  to  the  fourth,  "  that  at  the  time  he  purchased  said 
bill  from  said  Batre  (and  for  which  he  paid  him  a  valuable 
consideration),  he  intended  to  hold  the  same,  and  not  to  pre- 
sent it  for  payment  until  he  could  do  so  without  a  violation  of 
law ;  and  he  avers  that  he  did  hold  said  bill,  and  never  pre- 
sented the  same  for  payment  to  said  drawee,  the  Louisiana 
State  Bank  at  New  Orleans,  until  the  forces  of  the  United 
States  occupied  the  said  city  of  Mobile,  and  the  plaintiff  was, 
by  permission  of  the  military  authorities  at  Mobile  and  New 
Orleans,  authorized  to  present  said  bill  to  said  drawee  for  pay- 
ment, and  to  protest  the  same  for  non-payment ;  and  he  avers 
that,  at  the  time  of  said  presentment  for  payment,  he  was  le- 
gally authorized  to  present  the  same."  To  these  replications 
the  defendant  demurred,  and  the  court  sustained  the  demurrer ; 
and  the  plaintiff  declining  to  amend  or  plead  further,  there  was 
judgment  for  the  defendant. 

The  rulings  of  the  court  on  the  pleadings,  as  above  stated, 
are  now  assigned  as  error. 

E.  S.  Daegan,  for  the  appellant. — 1.  The  main  question 
in  the  case  is,  was  the  bill  void  on  its  face,  as  being  drawn 
against  the  law  and  policy  of  the  United  States  ?  It  must 
be  borne  in  mind  that  there  was  never  any  contract  between 
the  drawer  and  the  drawee ;  for  the  mere  drawing  of  a  bill, 
without  an  acceptance,  creates  no  contract  between  the  drawer 
and  the  drawee.  Matthews,  Finley  ^  Co.  v.  Sands  ^  Co.  27 
Ala.  399,  and  cases  there  cited.  The  drawing  of  the  bill  created 
a  contract  only  between  the  Southern  Bank  and  Batre  (the 
drawer  and  the  payee),  both  of  whom  lived  in  Mobile,  and 
could  lawfully  contract  with  each  other  ;  and  Batre  could  law- 
fully indorse  Tarleton,  who  also  resided  in  Mobile.  That  the 
holder  may,  in  such  case,  recover  of  the  indorser  and  the 
drawer,  see  Story  on  Bills,  §  104.  All  contracts  between  alien 
enemies  are  undoubtedly  void;  but  here  there  was  none.  It 
may  be  true,  also,  that  a  contract  which  must,  of  necessity, 
lead  to  intercourse  between  the  subjects  or  citizens  of  nations 
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at  war  with  each  other,  is  contrary  to  public  policy,  and  there- 
fore void  ;  but  this  bill  was  not  a  contract  between  alien  ene- 
mies, and  did  not  necessarily  require  intercourse  between 
alien  enemies,  nor  did  any  intercourse  take  place  in  conse- 
quence thereof.  Tarleton,  when  he  purchased  the  bill,  in- 
tended to  hold  it  until  he  could  lawfully  go  to  New  Orleans 
and  demand  payment ;  and  he  did  so  hold  it.  To  hold  such 
a  contract  void,  would  be  to  hold  that  where  two  nations  are 
at  war  with  each  other,  and  a  citizen  or  subject  of  one  has 
property  in  the  other  country,  he  cannot  lawfully  sell  it,  either 
to  a  neutral  or  to  his  own  fellow-subject.  Such  a  doctrine 
carries  the  principle  further  than  is  required  by  justice,  the 
policy  of  war,  or  the  law  of  nations.  In  this  connection,  the 
case  of  Alston  v.  Coleman  (7  Ala.  795),  and  the  case  therein 
cited  from  2  CaM  (^Pleasants  v.  Pleasants^,  are  referred  to; 
also,  United  States  v.  Parker  (1  Paine,  166),  where  a  bill 
was  drawn  in  favor  of  a  resident  citizen,  in  time  of  war,  on  an 
alien  enemy  in  London,  and  a  recovery  was  allowed  against 
the  resident  citizen.  In  all  the  English  cases,  the  bill  was 
drawn  and  accepted  in  time  of  war,  and  the  action  was  against 
the  acceptor.     See  the  cases  referred  to  in  7  Taunton,  439. 

2.  That  Tarleton  bought  with  Confederate  money,  know- 
ing nothing  of  the  consideration,  is  no  defence  to  the  action. 
Jordan  v.  Cobb,  47  Ala.  132  ;  Thorington  v.  Smithy  7  Wal- 
lace. 

R.  H.  Smith,  contra.  —  1.  The  principal  question  in  this 
case  has  been  expressly  decided  by  the  Court  of  Appeals,  in 
Virginia,  in  the  case  of  Billgery  v.  Branch  ^  Sons,  reported 
in  the  American  Law  Register,  Vol.  8,  p.  334  ;  and  by  Chief 
Justice  Chase,  in  the  Circuit  Court  of  the  United  States  at 
Richmond,  in  the  case  of  Moore  ^  Brother  v.  Foster  ^  Moore, 
cited  in  that  volume  in  a  note  on  page  346.  See,  also, 
Story  on  Bills,  §  100,  and  authorities  cited  in  note ;  1 
Kent's  Com.  67 ;  United  States  v.  Grossmayer,  9  Wallace, 
72  ;  Grriswold  v.  Waddington,  15  John.  57  ;  16  John.  438  ; 
7  Peters,  S.  C.  R.  580  ;  Potts  v.  Bell,  8  Term,  548  ;  Willi- 
8on  V.  Patterson,  7  Taunton,  169.  The  contract  by  which  the 
holder  was  enabled  to  call  for  the  money  at  his  pleasure,  if  he 
could  get  the  bill  through  the  lines,  being  void,  no  secret  in- 
tention of  the  buyer  of  the  bill  could  give  it  validity.  Evans 
V.  Richardson,  3  Merivale,  469 ;  and  cases  in  American  Law 
Register,  supra.  The  maxim  applies  to  all  transactions  void 
by  law.  Nemo  plus  juris  transferre  ad  alium  potest,  quam  ipse 
habet. 

2.  The  consideration  of  the  bill  being  Confederate  treasury 
notes,  no  recovery  could  be  had  on  it  for  that  reason.     Hale 
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V.  Suston,  Sims  ^  Co.  44  Ala.  134 ;  Lawson  v.  Miller.,  44, 
Ala.  616  ;  Wilson  v.  Bowman.,  January  Term,  1872.  If  the 
bill  was  void,  no  subsequent  dealing  in  respect  to  it  can  give  it 
validity.  Ouachita  Cotton  Case,  6  Wallace,  531.  Tarleton 
paid  nothing  valuable  in  law,  and  could  not  be  a  bond  fide  holder. 
Ledhetter  v.  Walker,  31  Ala.  175  ;  Mosely  v.  Tuthill,  45  Ala.  ; 
11  Wallace,  139,  147  ;  Story  on  Bills,  §  190. 

PETERS,  J.  —  There  are  only  two  questions  arising  in  this 
case  which  have  been  discussed  by  the  learned  counsel  for  the 
parties  at  this  bar.  The  first  is  as  to  the  sufl&ciency  of  the 
consideration  upon  which  the  contract  sued  on  is  based.  It 
was  "  Confederate  treasury  notes."  Does  such  a  considera- 
tion vitiate  the  contract  ?  Did  it  make  it  unlawful  ?  It  is  in- 
sisted by  the  appellant  that  it  did  not.  It  is  contended  that, 
on  the  principles  settled  in  the  case  of  Thorington  v.  Smith, 
decided  in  the  Supreme  Court  of  the  United  States  at  the 
December  Term,  in  1868,  this  is  no  longer  a  question  of  doubt. 
In  that  case,  it  does  not  seem  to  me  that  this  question  was  in- 
volved. There,  Thorington  sold  a  tract  of  land  to  Smith,  in 
1864,  and  agreed  to  take  in  payment  for  the  same  a  certain 
sum  in  "  Confederate  treasury  notes  ;  "  and  the  point  to  be 
decided  was,  whether  such  a  contract  could  be  enforced  in  the 
courts  of  the  United  States?  The  judgment  of  the  court  was 
that  it  could.  8  Wall.  1-6.  In  that  case,  the  land  was  the 
consideration  of  the  contract ;  it  was  the  thing  for  which  the 
maker  of  the  note  agreed  to  pay.  Confederate  treasury 
notes  were  only  the  medium  of  payment.  In  discussing  the 
contract  in  that  case.  Chief  Justice  Chase  declares  that  "  They 
are  transactions  in  the  ordinary  course  of  civil  society,  and, 
though  they  may  indirectly  and  remotely  promote  the  ends  of 
the  unlawful  government,  are  without  blame,  except  when 
proved  to  have  been  entered  into  with  actual  intent  to  farther 
invasion  or  insurrection."  8  Wall,  12.  Here,  there  were  really 
no  Confederate  treasury  notes  used  in  the  contract,  but  only 
an  agreement  to  receive  them  in  the  future.  In  the  case  at 
bar,  it  was  quite  otherwise.  The  transaction  tended  to  give 
the  unlawful  currency  circulation  and  credit.  This  aided  di- 
rectly in  the  purpose  for  which  it  had  been  issued  ;  that  is,  to 
"  promote  the  ends  of  the  unlawful  government."  I  am  there- 
fore inclined  to  think,  that  to  give  it  credit  and  circulation 
tended  greatly  to  aid  the  Rebellion.  This  was  clearly  against 
the  public  policy.  The  very  great  anxiety  of  the  rebel  author- 
ities to  keep  up  the  credit  of  this  spurious  currency  shows  how 
highly  they  estimated  its  value  as  an  instrument  in  promoting 
the  ends  of  their  unlawful  government.  It  is  unnecessary  to 
refer  to  the  acts  of  the  rebel  legislatures  to  establish  this,  or 
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to  the  military  orders  of  the  rebel  leaders  :  thei/  are  hnotvn  of 
all  men.  Hale  v.  Huston^  Sims  ^  Co.  44  Ala.  134  ;  Lawson 
V.  Miller,  4:4:  Ala.  616.  My  own  opinion  is,  that  such  consid- 
eration is  insufficient  to  support  a  legal  contract.  Ordin.  No. 
38  ;  Pamphlet  Acts  1868,  p.  185.  But  the  court  is  unwilling 
to  express  an  opinion  on  this  point  in  this  case,  and  it  is  passed 
for  the  present. 

2.  The  second  question  is  one  of  less  difficulty.  The  bill  of 
exchange,  on  which  this  suit  is  founded,  was  drawn  by  the 
Southern  Bank  of  Alabama,  a  corporation  located  and  having 
its  office  for  the  transaction  of  its  business  in  the  city  of  Mo- 
bile, in  this  State,  on  the  Louisiana  State  Bank,  located  and 
doing  business  in  the  city  of  New  Orleans,  in  the  State  of 
Louisiana.  The  bill  bears  date  August  26,  1862,  and  is  drawn 
in  favor  of  the  order  of  A.  Batre,  payable  on  demand.  It  was 
indorsed  by  Batre  to  the  plaintiff  in  the  court  below,  who  is 
the  appellant  in  this  court.  At  the  time  it  was  drawn,  war  ex- 
isted between  the  people  of  the  United  States  and  the  people 
of  this  State,  and  the  city  of  New  Orleans  was  in  the  occu- 
pancy of  the  government  of  the  United  States,  and  so  con- 
tinued until  the  restoration  of  peace,  while  Mobile  was  in  the 
occupancy  of  the  forces  of  the  government  (so-called)  of  the 
Confederate  States  of  America.  The  drawing  of  such  a  bill 
of  exchange  was  a  mercantile  transaction,  by  which  the  South- 
ern Bank,  the  drawer,  attempted  to  appropriate  its  funds  to 
its  use  in  the  rebel  territory,  which  were  within  the  territory 
occupied  by  the  army,  and  controlled  by  the  government  of 
the  United  States.  This  would  be  tantamount  to  an  attempt 
to  remove  the  funds  of  the  Southern  Bank  of  Alabama  on  de- 
posit in  the  Louisiana  State  Bank,  in  territory  controlled  by 
the  United  States,  to  the  rebel  territory.  This  would  not  be 
permissible.  8  Cranch,  155.  At  the  time  when  this  bill  was 
drawn,  all  "  commercial  intercourse  "  was  forbidden  between 
the  people  of  these  two  sections  of  the  Union,  by  the  procla- 
mation of  President  Lincoln,  issued  on  August  16,  1861,  and 
which  was  authorized  by  Act  of  Congress,  approved  July  13, 
1861.  12  U.  S.  Stats,  at  Large,  p.  1262,  Append.  ;  Prize 
Cases,  2  Black,  635.  The  intercourse  thus  forbidden  is  total. 
"  The  inhibition  reaches  every  communication,  direct  or  cir- 
cuitous. All  endeavors  at  trade  with  the  enemy,  by  the  in- 
tervention of  third  persons,  or  by  partnerships,  have  equally 
failed,  and  no  artifice  has  succeeded  to  legalize  the  trade,  with- 
out the  express  permission  of  the  government.  Every  relaxa- 
tion of  the  rule  tends  to  corrupt  the  allegiance  of  the  citizen, 
and  prevent  the  war  from  fulfilling  its  end."  "  The  drawing 
of  a  bill  of  exchange  by  an  alien  enemy  on  a  subject  of  the 
adverse  country  is  an   illegal   and  void  contract,  because  it 
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is  a  communication  and  a  contract."  1  Kent,  67,  68,  69, 
and  note  a  at  p.  66.  These  principles  are  equally  applica- 
ble to  corporations  as  individuals,  and  to  the  war  of  the  late 
insurrection  and  Rebellion,  as  to  wars  between  independent 
and  foreign  nations.  Billgery  v.  Branch  ^  tSo7is,  8  Amer.  Law 
Reg.  New  Series,  p.  334,  for  the  year  1869.  In  this  latter 
case,  the  numerous  authorities  on  this  important  question  of 
legal  inquiry  will  be  found  to  be  very  thoroughly  and  learnedly 
discussed. 

The  judgment  of  the  court  below  is  free  from  error,  and  it 
is  therefore  affirmed. 


Cousins  V,  Jackson. 

Action  by  Distributee  on  Administrator's  Bond. 

Conclusivenesa  of  probate  decree.  —  A  decree  of  the  Probate  Court  apainst  an  ad- 
ministrator, in  favor  of  a  distributee,  is  conclusive  evidence  of  the  amount  due  to 
the  distributee  at  the  time  of  its  rendition  ;  and  in  an  action  by  the  distributee 
against  a  surety  on  the  administrator's  bond,  parol  evidence  of  advancements 
made  by  the  intestate  in  his  lifetime,  or  of  payments  by  the  administrator  prior  to 
the  rendition  of  the  decree,  cannot  be  received  to  reduce  the  amount. 

Appeal  from  the  Circuit  Court  of  Elmore. 
Tried  before  the  Hon.  James  Q.  Smith. 

Elmore  &  Gunter,  for  appellant. 

Watts  &  Troy,  contra. 

B.  F.  SAFFOLD,  J.  — The  appellant  sued  the  appellee  on 
his  bond  as  surety  of  the  administrator  of  his  father's  estate, 
to  recover  the  amount  of  a  judgment  for  his  distributive  share, 
rendered  against  the  administrator  in  the  Probate  Court,  on 
the  9th  of  November,  1860. 

The  plaintiff  having  introduced  in  evidence  a  transcript  of 
the  decree  of  the  Probate  Court,  the  defendant  was  permitted 
to  examine  a  witness  touching  an  interlineation  on  the  original 
entry  of  the  decree,  which  did  not  appear  from  the  transcript 
to  have  been  interlined.  The  purpose  of  this  testimony  seems 
to  have  been,  not  to  impeach  the  transcript  or  the  decree,  but 
to  show  a  credit  on  the  decree,  entered  subsequently  to  its  ren- 
dition, of  five  hundred  dollars  "  advanced  to  him  " —  the  plain- 
tiff. The  defendant  claimed  that  this  credit  was  in  addition  to 
a  receipt  for  $500,  which  the  plaintiff  had  given  to  his  father, 
specifying  that  it  was  to  be  charged  as  an  advancement,  "  to  be 
discounted  with  interest  from  its  date."  The  plaintiff  con- 
tended that  it  was  the  same.     Besides  this  receipt,  there  was 
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evidence  tending  somewhat  to  show  a  payment  of  money  by 
the  administrator,  for  the  benefit  of  the  plaintiff,  prior  to  the 
decree.  The  charges  of  the  court  were  based  on  issues  made 
on  this  testimony.     The  verdict  was  for  the  defendant. 

Advancements  made  to  a  distributee,  whether  before  the 
death  of  the  intestate  or  afterwards,  by  his  administrator,  are 
proper  matters  to  be  included  in  the  final  settlement  of  the  ad- 
ministration, and  are  involved  in  the  issues  upon  which  a  judg- 
ment is  rendered  against  the  administrator  in  favor  of  the  dis- 
tributee. Rev.  Code,  1898,  1902.  The  judgment  is  therefore 
conclusive  evidence  of  the  amount  due  to  the  distributee  at  its 
date.  All  of  the  evidence  above  cited  was  inadmissible  to 
prove  a  satisfaction.     2  Phil.  Ev.  17,  and  notes. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Childress  v.  Childress. 

Settlement  of   Guardian's  Accounts. 

1 .  Citation  to  guardian,  and  proceedings  preliminary  to  settlement.  —  In  a  proceed-  "49  2Si\ 
ing  to  compel  the  final  settlement  of  a  guardian's  accounts  (Rev.  Code,  §§  2448-9,  &l  66 
2153-5),  the  citation  should  show  to  him  that  a  final  settlement  is  contemplated  ;  ' 
if  he  fails  to  appear,  and  the  citation  is  proved  to  have  been  duly  served  on  him, 

the  court  may  proceed  to  state  an  ex  parte  account  against  him  ;  after  which,  an- 
other citation  should  be  issued  and  served,  notifying  him  that  the  account  has  been 
so  stated,  and  of  the  day  on  which  the  court  will  proceed  to  act  on  it ;  and  on  the 
day  so  appointed,  if  he  again  fails  to  appear,  and  the  second  citation  is  shown  to 
have  been  duly  served,  the  court  may  proceed  to  render  a  decree  in  accordance 
with  the  account  as  stated ;  but  the  decree  must  be  rendered  on  the  day  specified  in 
the  citation,  or  the  cause  must  be  shown  to  have  been  regularly  continued  from 
that  day  to  a  subsequent  day. 

2.  Liabilitg  of  guardian  for  compound  interest.  —  A  guardian  is  not  chargeable 
with  compound  interest  on  funds  received  by  him,  unless  he  is  shown  to  have  been 
guilty  of  such  gross  neglect  as  is  evidence  of  fraud;  and  the  mere  omission  to  make 
annual  settlements  is  not  such  neglect. 

Appeal  from  the  Probate  Court  of  Marengo. 

Coleman  &  Seat,  W.  &  J.  Webb,  and  W.  W.  Dugger, 

for  appellant. 

Waller,  Pitman  &  Waller,  contra. 

PETERS,  J.  —  This  is  a  proceeding  to  compel  the  settlement 
of  a  guardian's  account  in  the  court  of  probate.  There  was  a 
judgment  against  the  guardian  below  for  $12,792.20,  of  which 
$8,740.05  is  compound  interest.  From  this  judgment  the 
guardian  appeals  to  this  court  ;  and  he  here  assigns  the  pro- 
ceedings and  the  judgment  below  as  error. 

The  record  shows  that  the  guardian  was  appointed  at  least 
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as  early  as  the  26th  day  of  March,  1856,  for  on  that  day  he 
received  of  the  ward's  estate  the  sum  of  $4,052.15.  After 
this,  on  the  11th  day  of  April,  1871,  citation  Avas  issued  out  of 
the  Probate  Court  of  Marengo  County,  in  this  State,  requiring 
the  guardian  to  appear  at  the  place  appointed  by  law,  on  the 
8th  day  of  May,  1871,  and  file  his  account  and  vouchers  for 
a  settlement  of  his  said  guardianship.  On  this  citation  is  the 
following  indorsement,  to  wit :  "  I  hereby  accept  service  of 
within  citation,  this  26th  day  of  April,  1871.  H.  C.  Childress." 
On  the  day  thus  appointed,  the  guardian  failed  to  appear,  and 
the  cause  was  continued  from  time  to  time,  until  the  15th  day 
of  June,  1871.  On  that  day,  the  court  proceeded,  and  stated 
the  account  of  the  guardian  in  his  absence,  from  the  evidence 
in  the  judge's  office,  and  such  other  evidence  as  was  adduced 
before  the  court.  From  this  statement  of  the  guardian's 
account  it  appears  that  there  was  "a  balance  in  the  hands 
of  said  guardian  of  $12,792.20.  The  17th  day  of  July,  1871, 
was  appointed  a  day  to  hear  and  pass  upon  said  account, 
and  notice  was  ordered  to  be  served  on  the  guardian,  requiring 
him  to  appear  in  court  on  said  17th  day  of  July,  1871,  and 
show  cause,  if  any  he  had,  why  the  account  as  stated  by 
the  court  should  not  be  passed,  and  the  proper  decrees  made 
upon  it.  A  notice,  or  citation,  was  issued  upon  this  order 
requiring  the  guardian  to  appear  before  said  court  of  probate 
and  contest  said  account,  on  the  10th  day  of  July,  1871.  This  *^ 
notice  was  served  on  the  guardian  on  the  26th  day  of  June, 
1871  ;  and  on  the  17th  day  of  July,  1871,  the  court  below  con- 
firmed and  passed  the  account  stated  as  aforesaid,  and  entered 
judgment  for  the  amount  thereof  against  the  said  H.  C.  Chil- 
dress, guardian,  as  aforesaid  ;  but  it  does  not  appear  that  the 
guardian  made  any  appearance  to  said  notice  last  said ;  nor 
does  the  decree  of  the  court  show  that  he  had  any  notice  of 
such  proceeding,  except  the  notice  fixing  the  10th  day  of  July, 
1871,  for  the  day  of  hearing. 

1 .  In  the  settlement  of  the  accounts  of  guardians,  and  in  all 
the  preparatory  proceedings  thereto,  the  law  applicable  to  ex- 
ecutors or  administrators  in  like  cases  applies.  Rev.  Code, 
§  2449.  When  a  guardian  removes  from  this  State  without 
making  final  settlement,  or  upon  citation  to  appear  and  make 
final  settlement  fails  to  attend,  without  showing  sufficient  cause 
therefor,  the  judge  of  probate  may  proceed  and  state  the  ac- 
count in  his  absence,  from  the  materials  in  his  office  and  such 
other  testimony  as  may  be  adduced.  Rev.  Code,  §  2448.  A 
guardian  is  bound  to  make  both  annual  and  final  settlements 
of  his  account  with  the  judge  of  probate,  and  even  settlements 
more  frequent  than  annual  if  required  by  the  court.  Rev.  Code, 
§§  2421,  2422.     The  proceeding  in  this  case  does  not  show  that 
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the  purpose  of  the  court  was  to  require  the  guardian  to  make  a 
final  settlement  of  his  account.  It  is  not  so  alleged,  nor  are 
the  facts  such  as,  in  the  initiation  of  the  proceeding,  to  justify 
this  method  of  procedure.  It  was,  then,  attempted  without 
warrant  of  law.  Rev.  Code,  §  2448.  The  manner  of  proceed- 
ing, in  a  proper  case,  is  shown  in  the  Code.  Rev.  Code,  §§ 
2153,  2154,  2155,  2156.  These  sections  of  the  Code  require 
two  citations  before  the  final  decree,  even  in  a  proper  case ; 
and  they  should  be  served  upon  the  guardian  by  a  proper  ofii- 
cer  of  court,  or  service  should  be  shown  to  have  been  proven  in 
a  proper  manner.  Or  it  should  be  shown  that  the  guardian 
appeared  in  person,  or  by  attorney,  on  the  return  of  the  cita- 
tion, to  answer  it.  This  was  not  done.  The  court,  then,  did 
not  take  jurisdiction  of  the  cause,  in  this  stage  of  the  proceed- 
ing, in  the  manner  allowed  by  law.  Then,  when  the  account 
was  stated  by  the  judge  of  probate  as  shown  in  the  record,  it 
was  a  mere  ex  parte  proceeding,  and  the  guardian  was  not 
bound  to  notice  it  until  the  second  citation  was  issued  and 
served  upon  him.  The  second  citation  required  the  guardian 
to  appear,  and  file  his  account  and  vouchers  on  the  10th  day  of 
July,  1871 ;  but  the  record  does  not  show  that  the  guardian 
failed,  on  the  day  stated  in  the  citation,  to  appear  and  file  his 
account  and  vouchers  for  settlement  as  required  by  law.  This 
the  law  requires  ;  and  as  the  proceeding  is  somewhat  summary, 
it  ought  not  to  be  dispensed  with.  Rev.  Code,  §  2155.  The 
day  fixed  in  the  order  of  the  court  for  the  appearance  of  the 
guardian  was  the  17th  day  of  July,  1871,  and  in  the  citation  it 
was  the  10th  day  of  July,  1871.  The  court  followed  the  date 
of  the  order  for  the  day  of  its  final  action,  when  the  statute  re- 
quired that  the  date  stated  in  the  citation  should  govern.  The 
difference  between  the  two  was  a  whole  week.  Such  irregu- 
larities cannot  be  approved. 

2.  But  the  objection  to  the  judgment  is  still  more  serious 
than  that  to  the  proceeding  anterior  to  the  judgment.  The 
account  stated  by  the  court  shows  that  the  guardian  received 
on  the  26th  day  of  March,  1856,  the  sum  of  $4,052.15.  On 
this  sum  he  is  charged  $8,740.05.  Compound  interest  for  15 
years  and  4  months.  A  guardian  is  not  liable  to  be  charged 
compound  interest,  unless  he  is  guilty  of  such  gross  neglect  as 
is  evidence  of  fraud.  Bryant  v.  Craig,  12  Ala.  354.  It  is  not 
to  be  presumed  that  there  was  such  evidence  in  the  records  of 
the  Probate  Court ;  and  the  only  grounds  of  such  a  charge 
was  the  omission  to  make  the  usual  annual  settlements.  This 
was  not  enough.  12  Ala.  354,  supra.  The  law,  as  laid  down 
in  the  case  last  above  cited,  has  not  been  changed  by  any  stat- 
ute. "  It  is  the  duty  of  a  guardian  to  charge  compound  inter- 
est upon  debts  after  maturity,  and  for  any  compound  interest 
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received  by  him  he  is  chargeable.  But  this  law  does  not  relate 
to  the  interest  chargeable  against  the  guardian  on  funds  in 
hand."  Brand  v.  Abbott^  42  Ala.  499  ;  Calhoun  v.  Calhoun, 
41  Ala.  369  ;  Tyson  v.  Sanderson,  45  Ala.  364.  The  decree 
of  the  court  below  was  therefore  erroneous,  in  charging  com- 
pound interest,  when  only  simple  interest  should  have  been  al- 
lowed. The  decree  of  the  court  below  must  therefore  be  re- 
versed. And  although  the  facts  stated  in  the  record  are  such 
that  a  judgment  might  be  here  rendered,  yet  such  has  been  the 
irregularity  in  the  proceedings  below  that  such  judgment  here 
might  not  do  justice  between  the  parties,  and  the  cause  will 
therefore  be  sent  back  for  a  new  trial  in  the  court  below. 

The  judgment  of  the  court  below  is  consequently  reversed, 
and  the  cause  is  remanded  for  a  new  trial. 


Selma,  Rome,  and  Dalton  Railroad  Company  v. 

Webb. 

Trespass  for  Injury  to  Horses. 

I  Liability  of  railroad  company  for  injury  to  animals.  — An  action  of  trespass  does 

70    ^Tl        ^^^  ^'^  against  a  railroad  company  for  the  destruction  or  injury  of  animals  run 

I  over  by  its  cars  or  engines,  unless  the  wrongful  act  was  done  by  its  direction,  or  with 
its  assent ;  the  conductor,  engineer,  or  other  subordinate  agent,  who  has  charge  of 
the  train  at  the  time  of  the  accident,  is  not,  for  this  purpose,  the  representative  of 
the  corporation. 

Appeal  from  the  Circuit  Court  of  Cherokee. 

Tried  before  the  Hon.  Wm.  L.  Whitlock. 

This  action  was  brought  by  Ira  Webb  against  the  appel- 
lant, to  recover  damages  for  the  loss  of  a  horse  and  mule  which 
were  run  over  and  killed  by  the  defendant's  locomotive  or  cars. 
The  complaint  was  in  trespass.  The  defendant  demurred  to 
,  the  complaint,  on  the  ground  that  the  action  should  have  been 
case  instead  of  trespass  ;  but  the  demurrer  was  overruled. 
The  defendant  then  pleaded  not  guilty,  and  that  the  claim  was 
not  presented,  nor  the  suit  brought,  within  sixty  days  after  it 
occurred ;  and  issue  was  joined  on  these  pleas.  On  the  trial, 
numerous  exceptions  were  reserved  by  the  defendant  to  the 
rulings  of  the  court  on  questions  of  evidence,  which  require  no 
particular  notice.  The  defendant  requested  the  following  writ- 
ten charge  to  the  jury:  "That  although  plaintiff  may  have 
satisfied  the  jury,  by  proof,  that  his  horse  and  mule  were  killed 
by  the  running  of  the  defendant's  cars,  through  the  negligence, 
unskilfulness,  or  wilful  act  of  their  conductor,  engineer,  or 
agent ;  yet  the  plaintiff  cannot  recover  in  this  action,  unless 
the  jury  are  further  satisfied  that  the  act  was  done  by  the 
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direction  or  assent  of  the  corporation."  The  refusal  of  this 
charge,  to  which  an  exception  was  reserved  by  the  defendant, 
is  now  assigned  as  error. 

Jno.  T.  Heflin,  for  appellant.  —  Trespass  does  not  lie 
against  a  railroad  corporation  for  an  injury  done  by  its  engines 
or  cars,  through  the  wilful  or  accidental  act  of  its  servants, 
unless  the  wrongful  act  was  done  by  the  command  of  the  cor- 
poration, or  with  its  assent.  P.  Cr.  ^  N.  Railroad  Co.  v.  Wilt, 
4  Wharton's  (Penn.)  R.  143  ;  S.  C.  2  American  Railway 
Cases,  254  ;  Sharrod  v.  L.  ^  N.  W.  Railroad  Co.  6  Eng. 
Railway  &  Canal  Cases,  m.  p.  240  ;  Lindsay  v.  Griffin,  22 
Ala.  630 ;  Blackburn  v.  JBaker,  1  Ala.  178. 

Ellis  &  Caldwell,  contra,  cited  Nashville  ^  Decatur  Rail- 
road Co.  V.  .Comans,  45  Ala.  437. 

B.  F.  SAFFOLD,  J.  —  The  appellee  sued  the  appellant  in 
trespass  for  killing  his  horse  and  mule  by  driving  its  locomotive 
engine  or  car  against  them.  The  proof  tended  to  show  that 
the  animals  were  killed  by  a  passing  train  belonging  to  the 
defendant,  on  account  of  the  carelessness,  or  negligence  of  the 
conductor,  but  no  higher  officers  of  the  company  were  incul- 
pated. The  court  refused  to  charge  the  jury  that  the  defend- 
ant was  not  liable  in  this  action  unless  the  injury  had  been 
inflicted  by  the  direction,  or  with  the  assent  of  the  corpo- 
ration. 

All  persons  who  direct  or  order  the  commission  of  a  trespass, 
or  assist  upon  the  occasion,  are,  in  general,  liable  as  principals, 
though  not  benefited  by  the  act.  A  party  may  be  sued  in  this 
action,  in  respect  of  his  previous  or  subsequent  consent  to  the 
tortious  act.  But  if  he  does  not  assist,  either  in  word  or  deed, 
or  does  not  consent,  he  is  not  liable,  though  it  may  have  been 
done  by  a  person  assuming  to  act  on  his  behalf.  1  Chit.  Plead. 
79,  80, 180,  181 ;  Fhil.  Germ.  ^  N.  R.  R.  Co.  v.  Wilt,  4  Whart. 
143.  Whether  or  not  the  president,  or  some  other  high  official, 
clothed  with  very  ample  powers,  ought  not  to  be  considered  as 
the  corporation  in  matters  of  this  sort,  it  is  manifest  that  the 
conductor  or  engineer,  or  other  subordinate  agent,  is  not  such 
a  representative  of  the  corporate  body  as  should  be  so  regarded. 
The  charge  ought  to  have  been  given. 

The  questions  of  evidence  presented  are  such  as  arise  in 
every  case  where  the  contents  of  writings  are  proposed  to  be 
proved  by  oral  testimony,  and  the  principal  is  sought  to  be 
bound  by  the  declarations  of  his  agent,  and  it  is  needless  to 
discuss  them  here. 

The  judgment  is  reversed,  and  the  cause  remanded. 

VOL.  I.  16 
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Donegan  &  Tabor  v.  Wood. 

Action  on  foreign  Bill  of  Exchange  hy  Holder   against   Payee  as 

Indorser. 

1 .  Law  merchant  judicially  known,  and  presumed  to  exist  in  Louisiana.  —  A  bill  of 
exchange,  drawn  in  Alabama,  on  parties  in  Louisiana,  and  payable  there,  being  a 
foreign  bill  under  our  statute  (Rev.  Code,  §  18.57),  is  governed  by  the  law  mer- 
chant, which  is  judicially  known  to  our  courts  as  a  part  of  the  common  law,  and 
which  will  be  presumed  to  prevail  in  Louisiana  as  to  the  manner  of  making  demand 
and  protest,  unless  aflBrmatively  shown  to  have  been  changed  by  statute  or  com- 
mercial usage. 

2.  Demand  of  payment  hy  notary. —  By  the  law  merchant,  a  demand  of  payment 
of  a  foreign  bill  of  exchange  must  be  made  by  a  notary  public  in  person,  and 
cannot  be  made  by  his  deputy. 

3.  Notary  public  in  Confederate  States.  —  The  courts  of  this  State,  as  now  organ- 
ized, will  not  recognize  valid  the  official  acts  of  a  notary  public  in  New  Orleans  in 
February,  1862,  assuming  to  act  under  the  authority  of  the  Confederate  States 
government. 

4.  Sending  notice  of  protest  hy  mail ;  judicial  notice  of  suspension  of  United  States 
mails  in  Louisiana,  in  February,  1862.  —  When  notice  of  protest  of  a  bill  of  exchange 
is  sent  through  the  post-office,  as  authorized  by  our  statute  (Rev.  Code,  §  1850), 
it  must  be  by  the  mails  regularly  established  by  the  laws  of  the  United  States, 
which  are  judicially  known  to  have  been  suspended  in  Louisiana  prior  to  the  1st 
February,  1862. 

5.  Notarial  seal.  — Authorities  cited,  which  "  seem  to  indicate  that  a  legible  seal 
is  a  necessary  part  of  a  notary's  certificate  of  protest  and  notice." 

6.  Time  of  presentment  and  protest ;  days  of  grace.  — A  foreign  bill  of  exchange, 
dated  the  30th  day  of  January,  and  payable  twelve  months  after  date,  being  enti- 
tled to  days  of  grace,  does  not  fall  due  until  the  3d  day  of  February ;  and  a  de- 
mand and  protest,  made  before  that  day  are  not  sufficient  to  bind  the  indorser. 

7.  Demurrer ;  specification  of  causes.  —  "  Demurrer,  and  joinder  in  demurrer,  in 
short,  by  consent,  because  the  matters  pleaded  furnish  no  bar  to  the  action,"  held 
not  a  sufficient  specification  of  the  grounds  of  demurrer,  as  required  by  the  statute. 
Rev.  Code,  §  2656. 

8.  Plea  denying  protest  or  notice.  —  In  an  action  on  a  foreign  bill  of  exchange,  by 
indorsee  against  indorser,  the  complaint  beirtg  in  the  form  prescribed  in  the  Appen- 
dix to  the  Revised  Code  (p.  673),  a  plea  which  denies  that  the  bill  was  duly  pro- 
tested, or  that  the  defendant  had  notice  thereof,  is  substantially  good. 

Appeal  from  the  Circuit  Court  of  Lauderdale. 

Tried  before  the  Hon.  James  S.  Claek. 

The  material  facts  of  this  case  are  thus  stated  in  the  opin- 
ion of  the  court,  by  Peters,  J.  :  "  This  is  an  action  in  our 
statutory  form,  founded  on  a  bill  of  exchange,  brought  by  the 
holders  and  owners,  against  the  indorser.  The  action  was 
brought  by  Donegan  &  Tabor,  as  the  surviving  partners  of 
the  late  firm  of  Patton,  Donegan  &  Co.  The  bill  of  exchange, 
on  which  it  was  founded,  was  drawn  by  one  J.  N.  Bean,  on 
Scruggs,  Donegan  &  Co.,  New  Orleans,  La.,  dated  at  Flor- 
ence, Ala.,  January  30,  1861,  and  payable  twelve  months 
after  date,  to  the  order  of  George  W.  Foster  and  WiUiam 
B.  Wood,  by  whom  it  was  indorsed.  The  suit  was  originally 
brought  against  Foster  and  Wood  ;  but  Foster  becoming  bank- 
rupt, the  action  abated  as  to  him  and  left  Wood  the  sole  de- 
fendant.    The  defendant  pleaded  '  nan  assumpsit  and  the  gen- 
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eral  issue,  in  short,  by  consent,  with  leave  to  give  in  evidence 
any  matter  which  would  be  a  good  defence  if  specially  pleaded.' 
There  were  also  three  other  pleas,  which  were  demurred  to,  and 
the  demurrer  overruled." 

[These  pleas  were  in  the  following  words  ;  "  1.  And  said 
defendant,  for  plea  to  said  complaint,  says  actio  non,  because 
he  says  he  was  an  accommodation  indorser  on  said  bill  of  ex- 
change ;  and  before  any  liability  could  attach  to  him,  the  plain- 
tiffs were  required  to  have  said  bill  presented  to  the  payees, 
and,  if  payment  refused,  to  have  the  same  protested  for  non- 
payment, —  of  which  they  should  give  defendant  due  and  legal 
notice  without  delay.  And  defendant  avers  that  said  bill  was 
not  presented,  as  required  by  the  tenor  and  effect  thereof,  and 
that  the  pretended  protest  was  not  legally  and  properly  made, 
and  that  no  notice  of  said  protest  was  given  to  defendant ;  all 
of  which  he  is  ready  to  verify.  2.  And  for  further  plea  in  this 
behalf  defendant  says  that  at  the  time  said  bill  of  exchange 
was  due  and  payable,  to  wit,  on  the  1st  day  of  February,  1862, 
in  the  city  of  New  Orleans,  State  of  Louisiana,  the  said  State 
of  Louisiana  was  in  rebellion  against  the  government  of  the 
United  States  of  America,  having  passed  an  ordinance  of  seces- 
sion on  or  about  the  26th  day  of  January,  1861,  and  the  gov- 
ernment of  said  State,  with  all  the  offices  and  records,  were 
seized  by  said  insurrectionary  government ;  and  all  officers 
holding  commissions  were  holding  them  under  the  authority 
of  said  insurrectionary  government ;  and  the  said  Walter  Hicks 
Peters,  the  pretended  notary  public,  was  an  officer  of  said  in- 
surrectionary government,  acting  under  and  by  authority  of 
the  same,  and  as  such  pretended  to  protest  said  bill  of  exchange, 
and  not  otherwise ;  all  which  actings  and  doings  were  illegal 
and  void  ;  and  this  said  defendant  is  ready  to  verify.  3.  And 
for  further  plea  defendant  says  that  at  the  time  of  the  said 
pretended  protest,  to  wit,  on  the  Ist  day  of  February,  1862, 
there  was  no  post-office  of  tlje  United  States  government  in 
the  city  of  New  Orleans,  the  place  where  said  bill  of  exchange 
was  due  and  payable,  and  where  said  pretended  protest  was 
made  ;  nor  was  there  any  post-office  of  the  Confederate  States 
government,  nor  any  other  legally  established  post-office,  or 
postal  arrangement  existing  at  the  time  in  the  State  of  Louisi- 
ana, or  in  the  State  of  Alabama ;  and  so  defendant  says  that 
the  depositing  of  a  notice  in  a  place  called  the  post-office,  in 
New  Orleans,  on  the  said  first  day  of  Febraary,  1862,  was 
not,  in  fact  or  in  law,  a  notice  of  said  protest  sufficient  to 
charge  this  defendant  with  notice  thereof.  And  defendant 
avers  that  said  plaintiff,  or  said  notary  public,  did  not  after- 
wards give  him  notice  of  said  protest ;  and  this  he  is  ready  to 
verify."] 
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"  The  demurrer  is  set  out  in  the  record  in  these  words  :  '  De- 
murrer, and  joinder  in  demurrer,  in  short,  by  consent,  because 
the  matters  pleaded  furnish  no  bar  to  the  action.'  After  the 
demurrer  was  overruled  to  which  the  plaintiffs  excepted,  they 
took  issue  on  all  the  pleas,  and  went  to  trial  by  a  jury.  On 
the  trial,  as  appears  from  a  bill  of  exceptions  taken  by  the 
plaintiffs,  the  only  evidence  of  protest,  or  notice  of  protest, 
offered  by  them  to  fix  the  liability  of  the  defendant  Wood, 
was  a  paper,  purporting  to  be  a  certificate  of  protest,  made  by 
one  '  Walter  Hicks  Peters,  a  notary  public,  in  and  for  the 
city  and  parish  of  New  Orleans,  State  of  Louisiana  aforesaid, 
duly  commissioned  and  sworn,'  in  which  he  stated  that  he 
made  demand  of  payment  of  said  bill  of  exchange,  on  the  Ist 
day  of  February,  1862,  bt/  his  dejMty^  P.  Bienvenue.  The 
original  certificate  is  sent  up  with  the  bill  of  exceptions.  In 
this  instrument  the  word  United^  before  States  of  America^  is 
stricken  out,  and  the  word  Confederate  inserted  in  its  stead  ; 
which  makes  the  caption  read,  '  Confederate  States  of  Amer- 
ica, State  of  Louisiana.'  The  protest  purports  to  have  been 
made  on  the  first  day  of  February,  1862,  and  bears  date  of 
that  day  ;  and  it  recites,  '  In  witness  whereof,  I  grant  these 
presents,  under  my  hand  and  seal  of  office,  at  the  city  of  New 
Orleans,  on  this  first  day  of  February,  1862.'  There  is  on 
this  certificate,  in  the  usual  place  of  the  seal,  the  mark  of  some 
instrument ;  but  it  is  not  legible.  This  instrument  recites, 
also,  that  the  parties  to  the  draft,  of  which  a  copy  is  indorsed 
on  the  instrument  sent  up  with  the  bill  of  exceptions,  'have 
been  duly  notified  of  the  protest  thereof,  by  letters  to  them  by 
me  written  and  addressed,  dated  on  the  day  of  the  said  pro- 
test, and  served  on  them  respectively  in  the  manner  following, 
to  wit:  a  duplicate  notice  for  Geo.  W.  Foster  and  W.  B. 
Wood,  directed  to  them  respectively  at  Florence,  Ala.,  were 
put  in  the  post-office  in  this  city,  on  this  day  of  protest,  postage 
prepaid.'  It  is  also  shown  by  the  bill  of  exceptions  that  the 
bill  of  exchange  sued  on  was  drawn  by  J.  N.  Bean,  and  pay- 
able to  the  order  of  Foster  and  Wood,  twelve  months  after 
date,  on  Scruggs,  Donegan  &  Co. ;  and  it  bears  date  Florence, 
Ala.,  January  30,  1861.  The  court  below  rejected  said  cer- 
tificate, '  and  refused  to  allow  the  plaintiffs  to  read  said  paper 
as  evidence  of  protest  and  notice  ;  '  and  to  this  ruling  of  the 
court  the  plaintiffs  excepted. 

"The  verdict  of  the  jury  was  in  these  words:  '  We,  the 
jury,  find  the  issues  for  the  defendant ; '  and  on  this  verdict 
the  court  rendered  judgment  in  favor  of  the  defendant,  for 
costs.  From  this  judgment  the  plaintiffs  appeal  to  this  court, 
and  they  here  raise  two  questions  on  the  assignment  of  errors  ; 
the  first  having  reference  to  the  overruling  of  their  demurrer 
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to  the  defendant's  pleas,  and  the  second  raising  the  question  of 
the  legality  of  the  protest  of  the  bill  of  exchange,  and  the  no- 
tice of  protest  to  the  defendant  below." 

Watts  &  Troy,  for  appellants. — 1.  The  demurrer  to  the 
first  plea  should  have  been  sustained.  The  gravamen  of  this 
plea  is,  that  the  plaintiffs  were  required  to  present  the  draft 
to  the  payees  before  its  maturity,  and  to  give  notice  to  the 
defendant  if  payment  was  refused  ;  and  this  requisition  and 
refusal  constituted  no  defence  to  the  suit.  The  other  part 
of  tlie  plea  is  merely  the  statement  of  a  legal  conclusion,  with- 
out any  facts  showing  the  illegality  of  the  protest  described  in 
the  complaint ;  while  the  notice  denied  is  of  the  "  said  pro- 
test," the  alleged  illegal  and  improper  protest. 

2.  The  second  plea  does  not  deny  notice  of  the  protest,  and 
does  not  aver  that  the  draft  was  not  protested  by  a  lawful 
notary.  The  complaint  sets  forth  a  proper  protest  and  notice, 
and  the  plea  does  not  negative  these  averments.  The  special 
facts  stated  do  not  show  the  invalidity  of  the  protest,  as  shown 
by  the  authorities  hereinafter  cited. 

3.  The  third  plea  is  totally  defective,  when  closely  analyzed. 
The  denial  of  notice  is  not  of  the  protest  made  at  the  matu- 
rity of  the  bill,  but  of  any  notice  afterwards  given.  Constru- 
ing the  plea  most  strongly  against  the  pleader,  it  is  an  admis- 
sion of  the  notice  averred  in  the  complaint.  Whether  or  not 
there  was  a  post-ofl&ce  in  New  Orleans,  legally  established,  did 
not  affect  the  legality  of  the  protest ;  and  the  plea  does  not 
deny  due  and  legal  protest  at  the  maturity  of  the  bill,  and  act- 
ual notice  of  the  protest  actually  made.  It  only  denies  that 
any  notice  was  given  after  the  protest  and  notice  which  are 
averred  to  be  illegal  and  void. 

4.  The  draft  declared  on  and  offered  in  evidence  is  a  foreign 
bill  of  exchange.  1  Parsons  on  Bills,  56,  57.  The  certificate 
of  a  notary  is  sufficient  evidence  of  the  dishonor  of  a  foreign 
bill,  without  ancillary  evidence.  Townsley  v.  Sumrall^  2  Pe 
ters,  178.  The  protest  of  a  foreign  notary  proves  itself.  Hal- 
liday  v.  McDougall^  20  Wendell,  84,  and  authorities  there 
cited.  A  notary  public  is  a  public  officer,  and  is  recognized 
as  such  all  over  the  commercial  world.  1  Parsons  on  Notes 
and  Bills,  634,  and  note  p  ;  Kirksey  v.  Bates^  7  Porter,  529 ; 
Story  on  Bills,  §  277.  "  The  mere  production  of  a  protest  by 
a  foreign  notary,-  without  proof  of  signature,  or  affixing  the 
seal,  as  to  all  foreign  bills  will  be  evidence  of  dishonor  ;  and  to 
it  all  foreign  courts  give  credit."  Chitty  on  Bills,  362.  The  no- 
tary's certificate  purports  to  be  under  seal,  and  that  is  sufficient. 
Curry  v.  Bank^  8  Porter,  370  ;  Roberts  v.  State  Bank,  9  Por- 
ter, 313 ;  Rev.  Code,  §   1585.      Besides,  the  objection  to  the 
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notary's  seal  was  not  raised  in  the  court  below,  where  it  might 
have  been  obviated. 

5.  The  official  acts  of  the  notary  public  were  not  void  be- 
cause of  his  being  under  the  Confederate  government.  He  was 
at  least  an  officer  de  facto^  and  his  acts  are  valid  as  to  third 
persons.  Stonum  v.  Mayo,  2  Ala.  390.  The  acts  and  doings 
of  the  officers  of  the  Confederate  States,  as  to  all  matters  of  a 
commercial  or  domestic  nature,  not  intended  to  aid  the  Con- 
federate States  in  the  war  against  the  United  States,  are  as 
valid  as  if  done  by  officers  of  a  "  loyal  state."  Texas  v.  White, 
7  Wallace,  733.  This  court  has,  in  several  instances,  recog- 
nized the  acts  of  the  "  rebel  "  authorities  as  those  of  a  foreign 
government.  Hetvitt  v.  Martin,  44  Ala.  418  ;  Crriffin  v.  My- 
land,  45  Ala.  688.  For  more  than  four  years,  the  Confeder- 
ate government  was  the  regnant  power  in  the  Confederate 
States,  excluding  the  dominion  and  authority  of  the  United 
States,  and  was  as  much  entitled  to  be  recognized  as  a  de  facto 
government  as  that  of  Great  Britain  over  a  portion  of  the  ter- 
ritory of  Maine  in  1815.    United  States  v.  Bice,  4  Wheaton,  246. 

T.  A.  Jones,  R.  O.  Pickett  &  Geo.  S.  Houston,  con- 
tra.—  1.  The  demurrer  was  properly  overruled,  because  it 
did  not  specify  any  ground  of  objection  to  the  pleas.  Rev. 
Code,  §  2656  ;  Gotten  v.  Rutledge,  33  Ala.  110  ;  Burns  v. 
Mayor  of  Mobile,  34  Ala.  485  ;  Helvenstein  v.  Higgason,  35 
Ala.  259  ;  Neivsom  v.  Huey,  36  Ala.  37. 

2.  Each  of  the  special  pleas  was  good,  because  it  negatived 
a  material  averment  of  the  complaint,  without  the  proof  of 
which  the  plaintiff  could  not  recover. 

3.  The  notary  public,  by  whom  the  bill  was  protested,  was 
an  officer  of  the  State  of  Louisiana  while  that  State  was  in 
rebellion  against  the  United  States,  and  all  his  official  acts 
were  nullities.  Ex  parte  Shields  ^  Norton,  44  Ala.  177 ; 
Nolle  ^  Brother  v.  Cullom,  44  Ala.  534  ;  Chisholm  v.  Cole- 
man, 43  Ala.  204;  Texas  v.  White,  7  Wallace,  700-732. 
The  certificate  not  being  admissible  as  an  official  document,  it 
can  only  be  'regarded  as  the  act  of  a  private  individual,  and 
was  not  admissible  evidence  without  extrinsic  proof.  9  N.  H. 
558  ;  3  Wendell,  173  ;  2  Hill,  227. 

4.  There  were  no  legal  post-offices,  postmasters,  or  postal 
lines  in  Louisiana  in  February,  1862.  Beeside  v.  United 
States,  8  Wallace,  38.  The  court  will  judicially  know  that 
at  that  time  all  the  post-office  machinery  between  New  Or- 
leans and  Florence  was  entirely  suspended.  Depositing  a 
notice  in  the  post-office  at  New  Orleans,  under  these  circum- 
stances, was  not  sufficient  to  charge  the  defendant.  Citizens' 
Bank  v.  Pugh,  19  La.  Ann.  43  ;  Shaw  v.  Neal,  lb.  156  ;  Le- 
peyre  v.  Bobertson,  20  lb.  399. 
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5.  The  plaintiffs  ought  to  have  given  notice  of  protest  im- 
mediately after  close  of  the  war.  3  Kent's  Com.  153  ;  Chitty 
on  Bills,  360,  389,  422 ;  Byles  on  Bills,  341,  365  ;  Story  on 
Promissory  Notes,  261,  355,  367. 

6.  His  notarial  seal  is  indispensable  to  the  validity  of  a  no- 
tary's official  acts.  1  Parsons  on  Notes  and  Bills,  634  ;  2  Pe- 
ters, 170 ;  20  Wendell,  81 ;  Carter  v.  Burlei/,  9  N.  H.  558 ; 
Crowley  v.  Barry^  4  Gill,  194  ;  Rochester  Bank  v.  Gray^  2 
Hill,  227 ;  WelU  v.  Whitehead,  15  Wendell,  527 ;  Kirksey  v. 
Bates,  7  Porter,  529  ;  Fleming  v.  McClure,  1  Brevard,  428  ; 
Brigden  v.  Taylor,  4  Har.  &  J.  396  ;  Nichols  v.  Wehb,  8 
Wheaton,  326  ;  4  Martin's  La.  Ann.  283 ;  Ross  v.  Lydell,  5 
Duer,  462  ;  Dunn  v.  Adams,  1  Ala.  530. 

PETERS,  J.  —  [After  stating  the  facts  as  above.]  The 
most  important  question  in  this  cause  is  that  which  arises  on 
the  rejection  of  the  certificate  of  protest  by  the  court  below. 
This  will  be  first  considered.  If  there  was  no  evidence  of 
protest  and  notice  to  the  defendant  on  the  trial  in  the  Circuit 
Court,  there  will  be  no  necessity  of  going  beyond  this  ;  be- 
cause, whatever  errors  may  have  been  committed,  the  verdict 
of  the  jury  was  correct,  and  the  judgment  of  the  court  must 
follow  it. 

This  bill  of  exchange,  having  been  drawn  in  this  State,  on 
parties  in  the  State  of  Louisiana,  to  be  paid  there,  is  a  foreign 
bill  of  exchange.  Rev.  Code,  §  1857.  As  such,  it  is  governed 
by  "  the  commercial  law  "  applicable  to  such  contracts.  This 
commercial  law  is  known  to  the  court  as  a  part  of  the  com- 
mon law.  It  is  referred  to  by  our  statutes  as  a  thing  ascer- 
tained and  defined.  Rev.  Code,  §§  1089,  1833,  1834.  And 
this  bill,  being  made  payable  in  Louisiana,  must  be  governed 
by  the  law  of  that  State,  as  to  the  manner  of  making  the  de- 
mand and  protest,  whatever  that  may  be.  For  the  law  mer- 
chant, which  is  a  part  of  the  common  law,  cannot  override  the 
local  laws  and  commercial  usages  of  any  state  which  sees  fit  to 
alter  it.  2  Parsons  on  Notes  and  Bills,  p.  320,  and  cases  there 
cited,  and  Edw.  on  Bills,  p.  46.  And  if  there  is  no  proof  to 
the  contrary,  the  courts  of  this  State  will  treat  the  law  mer- 
chant of  Louisiana  as  the  same  as  our  own.  Leavenworth  v. 
Brockway,  2  Hill,  N.  Y.  R.  201.  Such  law  of  the  foreign 
state,  if  different  from  our  own,  must  be  proved  as  any  other 
fact,  according  to  the  modes  allowed  by  law.  Mostyn  v.  Fahri- 
gas,  Cowp.  R.  174 ;  also,  Thrasher  v.  IJverhart,  3  Gill  &  John. 
234,  242 ;  Story's  Confl.  L.  §  638.  The  court  cannot  notice 
the  local  law  judicially  without  such  proof.  Brake  ^  Wife  v. 
aiover,  30  Ala.  382. 

2.  In  this  case  there  was  no  evidence  offered  that  the  law 
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of  Louisiana  governing  the  protest  of  bills  of  exchange  was 
different  from  that  of  this  State,  or  "the  commercial  law" 
referred  to  in  the  Revised  Code,  above  cited.  Then,  let  us 
apply  this  law  as  it  governs  such  contracts  in  this  State.  Our 
law,  which  makes  the  certificate  of  demand,  notice,  and  pro- 
test evidence,  is  in  these  words :  "  The  certificate  of  a  notary 
public,  under  his  hand  and  seal  of  office,  or  of  any  authorized 
person,  under  his  hand  and  seal,  of  the  presentment  for  accept- 
ance, or  demand  of  payment,  or  protest  for  non-acceptance,  or 
non-payment  of  any  instrument  governed  by  the  commercial 
law,  or  of  service  of  notice  of  such  presentment,  demand,  or 
protest,  and  the  mode  of  giving  the  same,  and  the  reputed 
place  of  residence  of  the  party  to  whom  the  same  was  given, 
and  the  post-office  nearest  thereto,  is  evidence  of  the  facts  con- 
tained in  such  certificate."  Rev.  Code,  §  1089.  Here,  the 
alleged  notarial  certificate  shows  that  the  demand  was  not 
made  by  the  notary  himself,  but  "  by  his  deputy,  P.  Bien- 
venue."  The  demand  of  payment  of  a  foreign  bill  must  be 
made  by  the  notary  public  himself.  Kyd  on  Bills,  ch.  7,  pp. 
136,  137  ;  3  Kent,  p.  9  ;  Onondaga  Counts/  Bank  v.  Bates, 
3  Hill,  59  ;  Chitty  on  Bills,  pp.  217,  493,  8th  ed.  This  is  a 
requirement  of  the  commercial  law,  which  it  is  to  be  presumed 
prevails  in  Louisiana,  unless  the  usage  there  is  shown  to  be 
different,  which  has  not  been  done.  The  certificate  in  this 
case  does  not  show  what  the  notary  has  done  himself,  but  what 
another  person  has  done  for  him.  This  may  be  true,  or  it  may 
not.  It  is  mere  hearsay.  It  is  not  the  officer  who  certifies 
what  he  has  done  himself  and  what  he  can  record  as  a  fact, 
but  only  what  some  one  else  has  done  for  him.  No  doubt,  the 
laws  of  Louisiana  can  authorize  the  notaries  in  that  State  to 
perform  the  duties  of  their  office  by  deputy  ;  but  this  is  not  to 
to  be  presumed  until  it  is  shown,  which  has  not  been  done. 
Then,  by  the  law  as  known  to  the  court  the  certificate  was, 
for  this  reason,  insufficient. 

3.  But  was  Walter  Sicks  Peters,  the  assumed  notary  in  this 
case,  an  officer  of  any  government  known  to  this  court?  A 
notary  public  is  the  officer  of  some  known  government.  Very 
great  credit  is  given  to  his  acts  as  such,  because  he  is  an  officer 
of  some  known  government,  entitled  to  recognition  in  the  com- 
mercial world.  See  Masson  v.  Lake,  4  How.  262,  275.  His 
certi^cate  shows  that  he  did  not  claim  to  be  an  officer  of  the 
government  of  the  State  of  Louisiana  as  one  of  the  "  United 
States  of  America,"  but  only  an  officer  of  Louisiana  as  one  of 
the  "  Confederate  States  of  America,"  that  is,  an  agent  of  the 
insurrectionary  organization  in  that  State  which  assumed  this 
name  during  the  late  Rebellion.  This  was  a  government  which 
has  not  been  recognized,  or  accredited,  by  any  lawful  author- 


OF  ALABAMA.  249 

[Donegan  v.  Wood.] 

ity.  It  was  a  mere  usurpation,  sustained,  while  it  lasted, 
alone  by  military  force.  The  officer  of  such  a  government  can- 
not give  himself  credit  in  our  courts  by  his  seal ;  and  without 
this,  his  certificate  is  not  competent  under  the  statute  above 
quoted.  It  may  be  admitted  that  the  ordinance  of  secession 
did  not  take  the  loyal  State  of  Louisiana  out  of  the  Union,  nor 
destroy  it ;  but  it  did  furnish  occasion  to  overturn  its  legal 
government,  and  establish  an  illegal  and  unconstitutional  gov- 
ernment in  its  stead.  This  occurred  in  the  latter  part  of  Jan- 
uary, 1861  ;  and  this  insurrectionary  government  was  in  ex- 
istence in  that  State,  making  war  upon  the  national  authority, 
at  the  time  this  protest  purports  to  have  been  made.  The 
mere  fact  that  it  was  the  regnant  authority  in  the  State  of 
Louisiana  at  that  time  does  not  give  validity  or  legality  to  its 
acts  or  its  officers.  The  mere  temporary  triumph  of  rebellion 
does  not  give  legality  to  the  organization  under  which  it  is 
conducted.  It  is  well  known  that  what  was  called  "  the  Con- 
federate governments"  in  the  seceding  States  were  as  much 
instruments  of  the  Rebellion  as  the  insurgent  armies  in  the 
field.  They  were  essential  parts  of  the  Rebellion  itself,  and 
Avere  organized  to  give  it  aid  and  comfort.  "  The  Confederate 
Government  of  America,"  so  called,  was  of  a  like  character, 
and  was  equally  regnant,  during  the  period  of  its  existence, 
with  those  in  the  states  engaged  in  the  Rebellion. 

In  speaking  of  this  "  Confederate  Government  of  Amer- 
ica," Justice  SwAYNE  uses  this  language :  "  The  Rebellion  was 
simply  an  armed  resistance  to  the  rightful  authority  of  the 
sovereign.  Such  was  its  character  in  its  rise,  progress,  and 
downfall.  The  acts  of  the  Confederate  Congress  creating  the 
tribunal  in  question  (the  Confederate  Court  at  Huntsville) 
was  void.  It  was  as  if  it  were  not.  The  court  was  a  nullity, 
and  could  exercise  no  rightful  jurisdiction.  The  forms  of  law 
with  which  it  clothed  its  proceedings  gave  no  protection  to 
those  who,  assuming  to  be  its  officers,  were  the  instruments  by 
which  it  acted."  Hickman  v.  Jones,  9  Wall.  197,  200,  201. 
Then  a  government,  to  give  it  validity  in  the  American  Union, 
must  have  something  more  than  mere  insurgent  force  and 
regnant  power  to  rest  upon.  It  must  also  have  constitutional 
authority,  or  some  recognition  as  a  government  by  the  rightful 
political  power,  before  the  courts  can  give  force  to  its  acts  or 
its  officers.  This  seems  to  be  the  foundation  of  the  judgment 
in  the  case  of  Texas  v.  ^V7lite,  7  Wall.  700.  Applying  these 
principles  to  the  State  of  Louisiana,  it  is  well  known  that  the 
legal  government  in  that  State  was  overthrown,  at  least  as  early 
as  the  26th  day  of  January,  1861,  and  that  a  new  insurrec- 
tionary government  was  erected  in  its  stead.  And  as  early  as 
the  4th  day  of  February  in  the  same  year,  this  new  government 
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in  Louisiana  joined  in  organizing  the  rebel  government  of  the 
so-called  "  Confederate  States  of  America."  And  it  continued 
in  force  as  the  regnant  power  in  the  State  of  Louisiana,  and 
in  the  city  and  parish  of  New  Orleans,  from  its  institution 
up  to  the  capture  of  that  city  by  the  federal  forces,  on  the 
25th  day  of  April,  1862.  The  officers  of  such  a  government 
are  not  entitled  to  recognition  in  our  courts,  without  some 
act  of  the  legal  power  tending  to  such  recognition.  No  such 
legalization  was  shown  or  attempted  in  this  case.  Without 
this,  the  notarial  certificate  was  insufficient.  Todd  v.  NeaVs 
Administrator,  at  the  present  term,  and  cases  there  cited. 

But  it  is  not  necessary  to  rely  on  a  notary  for  the  protest  of 
a  note  or  bill  of  exchange.  If  there  is  no  legal  notary,  then 
it  is  sufficient  if  the  protest  be  made  out  and  drawn  up  by  a 
respectable  inhabitant  of  the  place  at  which  the  instrument  is 
payable,  in  the  presence  of  two  witnesses.  But  such  a  protest 
should  pursue  the  form  required  by  the  laws  or  usages  of  the 
place  where  it  is  made.  Story  on  Bills  of  Exchange,  §  276, 
note  2.  The  certificate  of  such  a  person  might  be  verified  as 
his  act  under  his  hand  and  seal,  and  this  would  be  sufficient 
without  any  notarial  seal.  Rev.  Code,  §  1089.  Hence,  a 
notary  is  not  necessary,  though  convenient,  for  the  purposes  of 
commerce. 

4.  But  the  commercial  law  not  only  requires  that  a  for- 
eign bill  of  exchange  shall  be  duly  protested  by  a  legal  notary, 
or  other  authorized  person,  but  also  that  notice  of  this  protest 
shall  be  sent,  with  proper  diligence,  to  the  party  or  parties 
intended  to  be  held  bound,  who  are  entitled  to  notice,  or  who 
have  not  received  notice.  If  this  is  not  done,  such  parties  are 
discharged.  Musson  v.  Lake,  4  How.  262,  and  authorities 
there  cited.  When  the  parties  intended  to  be  held  liable  on 
the  bill  or  note  are  distant  from  the  place  of  protest,  the  notice 
should  be  sent  with  due  diligence  ;  that  is,  with  all  reasonable 
dispatch.  And  in  case  there  is  a  regular  mail  by  which  it  may 
be  sent,  our  statute  makes  this  method  of  sending  it  sufficient. 
Our  Revised  Code  directs,  that  "  in  all  cases,  where  notice  of 
non-acceptance  of  a  bill  of  exchange,  or  non-payment  of  a  bill 
of  exchange,  promissory  note,  or  other  negotiable  instrument 
is  given  by  sending  the  same  by  mail,  it  is  sufficient,  if  such 
notice  is  directed  to  the  place  where  the  person  sought  to  be 
charged  by  such  notice  resided  at  the  time  of  the  drawing, 
making,  or  indorsing  such  bill,  note,  or  negotiable  instrument ; 
or  to  the  post-office  nearest  his  residence  at  the  time,  unless  at 
the  time  of  affixing  his  signature  to  such  bill,  note,  or  instru- 
ment, he  specifies  thereon  the  post-office  to  which  he  requires 
the  notice  to  be  addressed."  Rev.  Code,  §  1850.  This  stat- 
ute cannot  be  presumed  to  refer  to  any  other  "  mails  "  than 
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such  as  were  regularly  established  by  law.  As  these  mails  are 
carried  by  persons  duly  qualified,  and  acting  in  performance 
of  a  duty  imposed  by  law,  the  presumption  is  that  these  per- 
sons properly  and  regularly  discharge  this  duty.  By  reason  of 
this  presumption,  it  is  primd  facie  evidence  that  a  notice  sent 
in  this  way  has  reached  the  person  to  whom  it  is  addressed. 
And  this  is  sufl&cient  diligence,  whether  the  person  intended 
receives  the  notice  or  not.  Knott  v.  Venable,  42  Ala.  186. 
But  this  presumption  ends  when  the  mode  of  conveyance  is 
irregular  and  illegal,  and  the  mail  may  not  be  carried  at  all, 
and  when  it  is  known  that  the  regular  mail  has  been  indefi- 
nitely suspended.  See  1  Parsons  on  Notes  and  Bills,  pp.  480, 
481,  482,  483,  484  ;  also  Story  on  Bills,  §§  287,  288,  300  et 
seq.  It  is  known  to  the  court,  as  a  part  of  the  history  of  the 
nation,  that  the  regular  mails  "  guaranteed  by  law  "  were  sus- 
pended between  the  city  of  New  Orleans,  in  the  State  of 
Louisiana,  and  the  town  of  Florence,  in  this  State,  long  before 
the  bill  in  this  case  fell  due,  and  that  they  were  not  renewed 
until  long  after  the  1st  day  of  February,  1862,  the  time  that 
the  notarial  certificate  declares  the  notice  in  this  case  was  "  put 
into  the  post-office  "  at  New  Orleans.  See  Tyson  v.  Oliver  et  al. 
43  Ala.  455,  458.  The  government  of  the  tJnited  States  then 
had  no  postal  agents,  or  post-offices,  used  by  it  for  the  trans- 
portation of  the  mails  in  the  city  of  New  Orleans,  and  no 
mail  service  proceeding  from  that  city  to  Florence.  If  there 
was  any  other  method  of  conveyance  for  such  notices,  to  sup- 

Ely  the  place  of  the  regular  mails,  this  should  have  been  shown 
y  proof  outside  of  the  certificate  itself.  It  is  not  ground  of 
a  primd  facie  presumption  that  the  notice  was  forwarded,  that 
is  was  "  put  into  the  post-office  "  at  a  point  from  which  no  reg- 
ular mails  were  carried,  as  "  guaranteed  by  law."  The  proof 
of  notice  was  then  insufficient.  Todd  v.  NeaVs  Administrator^ 
at  the  present  term. 

5.  Another  objection  taken  to  the  certificate  of  the  sup- 
posed notary  is,  that  it  is  not  under  a  notarial  seal.  There 
seems  to  have  been  an  attempt  to  impress  some  mark  upon  the 
paper,  on  which  the  certificate  is  written,  in  the  place  of  the 
seal ;  but  it  is  so  illegible  that  I  am  not  able  to  determine 
that  it  is  a  seal  of  any  kind,  or  that  it  was  intended  for  a  seal. 
But,  as  this  particular  objection  was  not  made  to  the  instru- 
ment below,  I  am  not  confident  that  it  was  not  waived.  If 
the  objection  had  been  made  in  the  court  below,  the  plaintiffs 
might  have  supplied  its  place  with  a  second  copy  of  the  nota- 
rial paper,  more  perfectly  executed.  I  therefore  waive  any 
expression  of  opinion  on  this  point.  The  following  authorities 
seem  to  indicate  that  a  legible  seal  is  a  necessary  part  of  a 
notary's  certificate  of  protest  and  notice.     Story  on  Bills,  § 
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277  ;  1  Parsons  on  Notes  &  Bills,  p.  634  ;  Kirksey  v.  Bates,  7 
Port.  529  ;  Toivnsley  v.  jSumerall,  2  Peters,  170 ;  Rev.  Code, 
§  1084.     Sed  vide  Rev.  Code,  §  1089,  1091. 

6.  Besides  this,  it  is  a  settled  principle  of  "  the  commer- 
cial law  "  that  a  foreign  bill  of  exchange  is  entitled  to  certain 
days  of  grace,  after  the  day  on  which  it  falls  due,  before  its 
payment  can  be  demanded  and  the  bill  be  protested  for  non- 
payment. Edw.  on  Bills  &  Prom.  Notes,  pp.  517,  518,  and  notes ; 
lb.  p.  47.  This  postpones  the  payment  of  the  bill  until  the 
third  day  from  the  day  it  falls  due.  Smith's  Com.  Law,  pp. 
244,  245,  246,  Holcombe  &  Gholson's  ed.  1847  ;  Story  on  Bills, 
§§  329,  333,  335  et  seq.  In  this  case,  the  bill  is  dated  on  the 
80th  day  of  January,  1861,  and  is  payable  twelve  months  after 
date.  This  language  excludes  the  day  of  the  date,  which 
would  make  the  daj'^  of  payment,  exclusive  of  the  days  of 
grace,  fall  on  the  31st  day  of  January,  1862.  Chitty  on  Bills, 
370,  12th  Amer.  ed.  Add  to  this  the  usual  days  of  grace  al- 
lowed on  such  an  instrument,  and  the  bill  should  not  have 
been  protested  until  the  3d  day  of  February,  1862,  instead  of 
the  1st  day  of  February,  1862.  If  there  is  any  local  usage, 
or  law,  in  Louisiana,  which  changes  this  rule  of  the  law  mer- 
chant, it  should  have  been  shown  by  proof.  This  was  not 
done.  Then,  in  this  case,  the  alleged  notarial  certificate  shows 
that  the  demand  of  payment,  and  protest  for  non-payment, 
were  made  too  soon.  Such  a  protest  is  insufficient  to  bind  the 
indorser.     1  Parsons's  Notes  &  Bills,  p.  394  et  seq. ;  Bank  of 

Washington  v.  Triplett,  1  Peters,  25,  31,  32  ;  Brown  v.  Tur- 
ner, 11  Ala.  752  ;  Savings  Bank  of  New  Haven  v.  Bates', 
8  Conn.  505  ;  Bollfus  v.  Frosch,  1  Denio,  367.  The  notarial 
paper  above  referred  to  was,  in  this  view  of  it,  wholly  insuffi- 
cient to  fix  the  liability  of  the  defendant  Wood.  It  was, 
therefore  properly  rejected  by  the  court. 

7.  It  now  remains  to  dispose  of  the  demurrer  to  the  second, 
third,  and  fourth  pleas,  or  those  pleaded  by  Wood  alone. 
These  pleas  do  not  seem  to  have  been  drawn  with  any  very 
great  deliberation  and  care.  The  demurrer  is  a  general*  de- 
murrer to  all  three  of  the  pleas.  Our  statute  requires  that 
"  no  demurrer  in  pleading  can  be  allowed  but  to  matter  of 
substance,  which  the  party  demurring  specifies  ;  and  no  objec- 
tion can  be  taken,  or  allowed,  which  is  not  distinctly  stated  in 
the  demurrer."  Rev.  Code,  §  2656.  The  demurrer  is  in  these 
words  :  "  Demurrer,  and  joinder  in  demurrer,  in  short,  by  con- 
sent, because  the  matters  pleaded  furnish  no  bar  to  the  action." 
Such  demurrer  does  not  come  within  the  requisitions  of  the 
statute.  It  merely  declares  that  the  pleas  are  insufficient  in 
law.  This  is  not  enough.  It  should  state  specifically  the 
ground  of  objection,  why  the  pleas  are  insufficient,  so  that  the 


OF  ALABAMA.  258 

[Neilson  v.  Slade.] 

court  could  see  at  once  what  amendment,  if  any,  could  be 
made.  Such  demurrers  are  not  to  be  allowed,  and  it  is  the 
duty  of  the  court  to  overrule  them.  Mobbing  v.  Mendenhall^ 
35  Ala.  722 ;  Helvenstein  v.  Higgason^  35  Ala.  259 ;  Burns 
V.  May  or  ^  ^c,  of  Mobile,  34  Ala.  485  ;  Cotten  v.  Rutledge^ 
33  Ala.  110 ;  Harrison  v.  Nolin,  41  Ala.  256 ;  State^  use 
^e.  V.  Crardner,  45  Ala.  46. 

8.  But  are  the  pleas  bad  ?  I  think  not ;  though  the  mat- 
ters they  contain  go  much  beyond  what  is  required  in  stating 
the  facts.  The  plea  is  an  answer  to  the  complaint,  or  any 
material  allegation  or  fact  of  the  complaint,  which,  if  untrue, 
would  defeat  the  action.  The  traverse  may  deny  all  the  facts 
alleged,  or  any  particular  material  fact.  1  Chitty  PI.  p.  525  ; 
Brander  ^  Brander  v.  Denrick,  20  John.  R.  pp.  404,  406,  opin- 
ion by  WoODWORTH,  J.  Two  of  the  material  allegations  of 
the  complaint  are  :  (1)  "  the  said  bill,  not  being  paid  at  ma- 
turity, was  duly  protested ;  (2)  of  which  the  defendant  had 
due  notice.^''  These  facts  are  so  denied  in  the  pleas  that  a  ma- 
terial issue  can  be  taken  thereon.  This  is  enough.  Rev.  Code, 
§  2638.  If  the  plaintiffs  had  wished,  in  the  court  below,  to 
strike  from  the  defendant's  pleas  other  allegations  of  facts 
which  were  non-essential,  they  should  have  assailed  them  by 
specific  objections.  But,  by  sustaining  these  pleas,  it  is  not 
intended  to  recommend  them  as  precedents  in  the  practice  of 
the  courts  of  the  State.  It  is  possible  that  they  might  have 
been  more  technically  drawn  up. 

For  the  reasons  above  stated,  the  judgment  of  the  court  be- 
low is  affirmed. 


Neilson  v,  Slade. 

Trover  for  Conversion  of  Com,  Cotton,  Sfc. 

1.  Transfer  of  claim  in  suit.  —  In  trover  for  the  conversion  of  personal  property, 
the  transfer  by  the  plaintiff,  pending  the  suit,  of  "  the  claim  upon  which  the  suit 
is  founded,"  is  no  defence  to  the  action. 

2.  Tenancy  in  common;  conversion.  —  When  crops  produced  on  land  are  to  be 
divided  between  landlord  and  tenant,  or  between  employer  and  laborers,  the  par- 
ties are  tenants  in  common ;  the  possession  of  one  is  the  possession  of  the  other, 
and  a  sale  of  the  entire  property  by  the  party  actually  in  possession  is  a  conver- 
sion for  which  the  other  may  maintain  trover. 

Appeal  from  the  Circuit  Court  of  Tuscaloosa. 
Tried  before  the  Hon.  Wm.  S.  Mudd. 

Hargrove  &  Lewis,  for  appellant. 

SoMERViLLE  &  McEachin  and  N.  Harris,  contra. 
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B.  F.  SAFFOLD,  J.  —  The  action  is  trover,  by  the  appel- 
lee against  the  appellant,  for  the  conversion  of  an  undivided 
half  interest  in  some  corn,  fodder,  and  cotton.  The  appellee 
having  rented  some  land  from  Moody,  either  sublet  it  to  some 
laborers,  or  contracted  with  them  for  its  cultivation.  They 
were  to  pay  him  some  money,  and  the  crops  produced  were  to 
be  equally  divided,  one  moiety  to  him,  and  the  other  to  them. 
Before  the  expiration  of  the  year  of  leasing,  the  appellant 
bought  from  Moody  and  from  the  laborers  their  respective  con- 
tracts with  the  appellee.  Disagreeing  about  their  relative 
rights  and  duties,  and  the  former  being  garnisheed  as  the  debtor 
of  the  latter,  or  as  having  property  of  his  in  possession,  he 
took  exclusive  control  of  the  crops,  and  sold  the  entire  interest 
in  them. 

1.  His  defence,  that  since  the  commencement  of  the  suit  the 
plaintiff  had  sold  his  interest  in  the  property  alleged  to  have 
been  converted,  was  subject  to  the  demurrer.  The  title,  which 
by  its  passage  to  another  defeats  the  plaintiff's  right  of  recov- 
ery, is  such  as  he  has  no  authority  to  sell.  His  vendee  acquires 
only  his  right,  which  the  suit  was  intended  to  vindicate. 
Wilkerson  v.  McDougald,  June  Term,  1872. 

2.  There  was  no  error  in  the  charge  that  the  parties  were 
tenants  in  common  of  the  products  of  the  land.  Unity  of 
possession  is  the  distinguishing  feature  of  a  tenancy  in  com- 
mon. It  is  immaterial  in  this  case  whether  the  relation  of  land- 
lord and  tenant  also  existed.  The  gist  of  the  case,  and  the 
point  upon  which  all  of  the  other  assignments  of  error  are 
based,  is,  whether  the  plaintiff  had  such  possession,  or  right  of 
possession,  as  entitled  him  to  sue.  The  defendant's  possession 
was  that  of  the  plaintiff  also.  He  certainly  had  no  right 
to  sell  the  entire  interest  under  his  contract  with  Moody,  or 
with  the  laborers,  or  on  account  of  the  garnishment.  His 
sale  was,  therefore,  a  conversion.  Williams  v.  Nolen^  34  Ala. 
167  ;  Perminter  v.  Kelley,  18  Ala.  716. 

The  judgment  is  aflBrmed. 


Courts  et  dl.  v.  Happle  et  dl. 

Trover  for  Conversion  of  Cotton. 

1 .  Nonjoinder  of  parties  plaintiff.  —  In  an  action  of  tort,  a  demurrer  does  not 
lie  on  account  of  the  nonjoinder  of  parties  plaintiff,  unless  the  complaint  shows 
the  names  of  the  parties  improperly  omitted. 

2.  Demurrer;  specification  of  causes.  —  A  demurrer  in  these  words,  "Because, 
under  two  counts  in  case,  plaintiffs  are  not  entitled  to  recover;"  or  these,  "Be- 
cause the  counts  are  ambiguous  and  uncertain,"  is  not  a  substantial  compliance 
with  the  statute  (Rev.  Code,  §  2656),  which  requires  that  the  ground  of  demurrer 
shall  be  distinctly  stated. 
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3.  Contract  between  agricultural  laborers  and  their  employer  construed  as  creating  ten- 
ancy in  common  in  crops.  —  A  contract  in  writing  between  the  owner  or  lessee  of 
land  and  several  agricultural  laborers,  by  which  the  latter  "  agree  to  live  with  and 
work  for"  the  former  during  the  year,  "for  and  in  consideration  of  one  fourth 
of  the  crop  of  corn  and  cotton  raised  on  the  farm,"  is  a  letting  on  shares,  and 
creates  between  them  a  tenancy  in  common  in  the  crop. 

4.  When  trover  lies  between  tenants  in  common.  — A  sale  of  the  entire  property  in 
a  chattel  by  one  tenant  in  common  is  a  conversion  for  which  trover  lies  against 
him  by  his  co-tenant. 

Appeal  from  the  Circuit  Court  of  Hale. 

Tried  before  the  Hon.  M.  J.  Saffold. 

This  action  was  brought  by  the  appellants  (twenty-three 
in  number)  against  H.  H.  Happle,  Daniel  T.  Webster,  and  H. 
F.  Wilson,  to  recover  damages  for  the  conversion  of  the  plain- 
tiffs' interest  in  certain  bales  of  cotton.  The  original  complaint 
contained  three  counts  ;  the  first  for  the  conversion  of  thirty-five 
bales  of  cotton,  and  the  others  for  the  conversion  of  the  plain- 
tiffs' undivided  one  fourth  interest  in  one  hundred  and  thirty- 
nine  bales.  Two  other  counts  were  afterwards  added  by  amend- 
ment, as  follows :  "  4.  Plaintiffs  claim  of  defendants,  also, 
$2,500  damages,  for  that  whereas  the  said  plaintiffs,  together 
with  certain  other  laborers,  made  and  cultivated  a  crop  of  cot- 
ton on  the  plantation  known  as  the  '  Stephens  place,'  belonging 
to  the  estate  of  William  A.  Jones,  deceased,  during  the  year 
1867,  and  for  the  cultivation  thereof,  making  and  gathering  the 
same,  the  laborers  were  to  receive  one  fourth  of  the  crops 
grown,  cultivated,  and  gathered  on  said  plantation  during  said 
year,  by  and  under  a  contract  made  by  them  with  one  H. 
H.  Happle,  who  had  rented  said  plantation  from  the  owner 
thereof  ;  and  thereby  the  plaintiffs  became  tenants  in  common 
with  the  said  H.  H.  Happle  of  the  said  crops,  until  the  same 
should  be  apportioned  and  divided  ;  and  whereas,  the  said  Hap- 
ple, together  with  the  other  defendants,  the  said  Webster  and 
Wilson,  who  acted  as  the  factors  of  the  said  Happle,  and  con- 
federating and  combining  vsdth  him  so  to  do,  and  at  some  time 
between  the  1st  day  of  September,  1867,  and  the  1st  day  of 
March,  1868,  the  exact  time  being  to  the  plaintiffs  unknown, 
did,  in  the  city  of  Mobile,  and  State  of  Alabama,  sell  the  en- 
tire crop  of  cotton  raised  during  said  year  on  said  place,  to  wit, 
one  hundred  and  thirty-nine  bales,  to  some  party  or  parties 
who  are  unknown  to  the  plaintiffs,  as  well  the  said  plaintiffs' 
part  thereof  as  the  rest  of  said  crop,  whereby  the  said  plaintiffs 
have  been  damaged  as  aforesaid,  to  wit,  in  the  sum  and  amount 
of  $2,500,  as  aforesaid.  5.  Plaintiffs  claim  of  defendants,  also, 
$2,500  damages,  for  that  whereas  the  said  plaintiffs,  together 
with  certain  other  laborers,  made  and  cultivated  a  crop  of  cot- 
ton, corn,  &c.,  on  a  plantation  in  said  county  known  as  the 
*  Stephens  place,'  belonging  to  the  estate  of  one  William  A. 
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Jones,  deceased,  during  the  year  1867,  and  for  the  cultivation, 
making,  and  gathering  thereof,  the  said  laborers  were  to  re- 
ceive and  have  one  fourth  of  all  the  crops  grown  and  gathered 
on  said  plantation  during  that  year,  by  and  under  a  contract 
made  by  them  with  the  lessees  of  said  place,  who,  in  making  said 
contract,  styled  and  called  themselves  H.  H.  Happle  &  Co.,  and 
of  whom  the  defendant  H.  H.  Happle  was  one ;  and  thereby 
the  plaintiffs  became  tenants  in  common  with  the  said  Happle 
of  the  said  crops,  until  the  same  should  be  divided  and  appor- 
tioned ;  and  whereas  the  said  Happle,  together  with  the  other 
defendants  to  this  suit,  acting  as  the  factors  and  agents  of  the 
said  Happle,  who  was  in  possession  of  the  said  crops  as  the  ten- 
ant in  common  with  the  plaintiffs,  and  contriving  with  him  so 
to  do,  did  at  some  time,  to  wit,  between  the  1st  day  of  Sep- 
tember, 1<^67,  and  the  1st  day  of  March,  1868,  the  exact  time 
being  unknown  to  plaintiffs,  in  the  city  of  Mobile,  and  State  of 
Alabama,  sell,  to  wit,  one  hundred  and  nine  bales  of  the 
crop  of  cotton  planted  and  raised  by  said  laborers  on  said  place 
during  the  said  year  1867,  including  the  plaintiffs'  part  thereof, 
and  without  the  consent  of  the  plaintiffs,  to  some  party  or  par- 
ties unknown  to  the  plaintiffs,  to  the  damage  of  said  plaintiffs, 
as  aforesaid,"  &c. 

To  these  additional  counts  the  defendants  demurred,  "  in 
short,  by  consent,"  and  assigned  the  following  grounds  of  de- 
murrer :  "  1st,  because  the  complaint  shows  that  there  are 
other  parties  to  the  contract  than  those  mentioned  in  said  com- 
plaint ;  2d,  because  the  complaint  does  not  show  who  nor  how 
many  parties  there  are  to  the  contract,  other  than  said  plain- 
tiffs ;  8d,  because,  under  two  counts  in  case,  plaintiffs  are 
not  entitled  to  recover  ;  and,  4th,  because  the  counts  are  am- 
biguous and  uncertain."  The  court  sustained  the  demurrer, 
and  the  defendants  then  pleaded  not  guilty  to  the  other  counts, 
on  which  plea  issue  was  joined. 

On  the  trial,  as  the  bill  of  exceptions  shows,  the  plaintiffs 
proved,  and  read  in  evidence  to  the  jury,  the  written  contract 
between  themselves  and  said  H.  H.  Happle  &  Co.,  which  was 
in  these  words  :  "  We,  the  undersigned,  do  agree  and  bind  our- 
selves to  live  with  and  labor  for  Messrs.  H.  H.  Happle  &  Co. 
during  the  year  1867,  for  and  in  consideration  of  one  fourth  of 
the  crop  of  corn  and  cotton  raised  on  the  farm  known  as  the 
*  Stephens  place ; '  the  proportionate  part  of  each  laborer  to  be 
decided  by  five  competent  persons,  selected  by  common  consent 
from  the  whole  number  of  laborers  employed  on  the  farm. 
Furthermore,  we  do  agree  and  bind  ourselves  to  pay  our  own 
individual  bills,  and  have  all  lost  time  from  sickness  deducted 
from  our  wages  at  reasonable  rates,  and  to  conform  strictly  to 
aU  rules  and  regulations  of  said  farm,  which  are  as  follows : 
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1.  The  laborers  shall  perform  six  days'  work  during  the  week, 
unless  excused  by  Messrs.  Happle,  and  be  at  work  actively  at 
sunrise,  and  quit  at  sunset ;  after  which  time  they  are  to  be  re- 
lieved from  duty,  unless  some  emergency  requires  a  continu- 
ance of  labor  longer ;  this  to  be  decided  by  Messrs.  Happle. 

2.  Any  laborer,  absenting  himself  during  work  days  from  the 
farm,  without  leave,  shall  be  fined  one  dollar,  and,  in  addition 
thereto,  shall  be  charged  one  dollar  for  non-performance  of 
duty  on  that  day,  or  part  of  day.  3.  Any  laborer,  refusing  to 
obey  any  order  or  orders  which  may  be  given  by  the  proper 
person  or  persons,  shall  be  fined  one  dollar.  4.  Any  laborer, 
losing  or  destroying  any  harness,  plows,  hoes,  or  other  farming 
implements,  shall  pay  double  the  value  of  the  said  implements. 

5.  Wilful  destruction  of  any  part  of  the  crop  shall  be  finable. 

6.  It  shall  be  the  duty  of  each  laborer  to  report  to  Messrs.  Hap- 
ple any  violation  of  the  above  regulations  that  may  come  within 
his  or  her  knowledge  or  suspicion.  7.  For  all  fines  assessed, 
one  half  shall  be  for  the  benefit  of  all  the  laborers  on  said  farm. 
8.  The  employers,  Messrs.  Happle,  shall  have  the  right  at  any 
time  to  discharge  any  laborer  who  fails  or  refuses  to  abide  by 
the  requirements  of  this  contract,  forfeiting  all  of  his  interest 
in  said  crop,  which  shall  revert  to  his  employers.  In  testimony 
of  which,  we  hereunto  set  our  hands  and  seals,  heads  of  fami- 
lies signing  for  their  families."  The  contract  then  contained  a 
stipulation,  signed  by  H.  H.  Happle  &  Co.,  in  these  words : 
"  We  promise  to  furnish  the  undersigned  freedmen  with  food, 
fuel,  and  house-room,  free  of  charge,"  and  was  subscribed  by 
thirty-one  freedmen. 

"  The  plaintiffs  then  offered  evidence  tending  to  show  that,  in 
said  year  1867,  there  was  planted  and  gathered  on  said  Steph- 
ens plantation  about  six  thousand  bushels  of  corn,  one  fourth  of 
which  was  set  apart  to  the  laborers  on  the  place  in  the  fall  of 
1867,  and  also  about  one  hundred  and  thirty-nine  bales  of  cotton, 
classed  middlings,  of  five  hundred  pounds  each  on  an  average  ; 
that  when  the  cotton  was  ginned  and  packed,  in  the  fall  of  the 
year,  they  demanded  the  one  fourth  part  thereof  from  said 
Happle  &  Co.,  who  refused  to  deliver  it,  and,  without  their 
consent,  shipped  to  Messrs.  Webster  &  Wilson,  their  agents  in 
Mobile,  about  one  hundred  and  nine  bales  of  said  cotton  ;  that 
said  Webster  &  Wilson  sold  said  cotton,  on  or  about  the  1st 
day  of  January,  1868,  at cents  per  pound,  making  the  to- 
tal net  proceeds  of  sale  about  $5,523.81,  for  and  on  account  of 
said  H.  H.  Happle  &  Co. ;  that  plaintiffs  demanded  of  defend- 
ants, before  bringing  this  suit,  their  one  fourth  part  of  said  cot- 
ton, which  they  refused  to  deliver,  pay,  or  account  for,  or  any  part 
thereof.  The  plaintiffs  offeredevidence,  also,  tending  to  show 
that  they  and  each  of  them  fully  performed  their  part  of  said 
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contract,  and  that  the  following  laborers,  to  wit,"  [specifying  the 
names  and  nvimber  of  hands  in  each  family],  "  making  a  total 
of  fifty  full  hands,  of  those  whose  names  appear  on  said  con- 
tract, and  of  whom  these  plaintiffs  represent  forty  parts,  or 
four  fifths  of  the  whole.  It  was  admitted  by  the  plaintiffs, 
that  the  provision  of  the  contract  requiring  the  proportional 
part  of  each  laborer  to  be  decided  by  five  competent  persons, 
selected  by  common  consent  from  the  whole  number  of  labor- 
ers employed  on  the  farm,  was  never  complied  with  or  carried 
into  effect,  as  to  the  cotton  mentioned  in  the  complaint. 

This  being  all  the  evidence,  the  court  charged  the  jury  that 
the  contract  read  in  evidence,  ascertained  and  declared  what 
laborers  were  to  be  employed  on  the  plantation  ;  established 
regulations  for  their  services,  penalties  for  violations  of  these 
regulations,  and  for  abuse  or  destruction  of  the  property  in 
common  use  or  ownership  ;  and  provided  for  the  division  of  these 
fines  or  penalties  among  the  parties,  for  the  reduction  by  dis- 
charge of  laborers,  forfeiture  of  their  interest  to  their  employ- 
ers, and  for  a  board  of  distribution,  selected  from  the  laborers 
by  common  consent,  to  ascertain  what  proportion  of  the  whole 
crop  raised  on  the  place  should  be  awarded  to  each  laborer,  on 
the  basis  of  one  fourth  of  the  whole  crop  to  the  whole  number 
of  laborers  who  signed  it.  Also,  having  reference  to  all  the 
provisions  of  the  contract,  that  this  was  a  contract  defining  and 
regulating  the  rights  of  each  laborer,  one  with  another,  and 
with  the  employers ;  that  until  the  aliquot  proportion  of  each 
laborer's  share  was  ascertained  by  said  board,  in  accordance 
with  the  terms  of  said  contract,  laborers  had  no  such  ascer- 
tained and  defined  property  in  any  portion  of  the  crop,  the  ali- 
quot proportion  of  which  to  each  laborer  had  not  then  been 
ascertained,  as  to  give  them  separate  rights  of  action  in  trover, 
for  the  conversion  of  such  ascertained  part  of  the  crop  by  the 
defendants  ;  it  being  admitted  that  a  portion  of  the  laborers  who 
signed  the  contract  and  performed  the  services,  having  (?) 
brought  their  action  in  trover  for  the  conversion  of  thirty-five 
bales,  or  one  fourth  of  the  cotton  crop,  and  that  the  other  la- 
borers have  not  joined  in  the  action,  before  any  such  aliquot 
proportion  of  each  laborer  had  been  ascertained,  as  prescribed 
by  the  contract,  by  the  board  of  distribution  provided  for  by 
the  contract,  —  the  jury  cannot,  upon  the  evidence  submitted 
to  them,  ascertain  and  define  the  interest  of  each  laborer,  or 
the  property  of  each  which  had  been  converted  ;  that,  not  be- 
ing able  to  do  this,  the  jury  cannot  assess  the  damages  for  the 
conversion  of  each  laborers'  share,  and  they  must,  therefore, 
find  for  the  defendants." 

This  charge,  to  which  an  exception  was  reserved  by  the 
plaintiffs,  and  the  sustaining  of  the  demurrer  to  the  amended 
counts  in  the  complaint,  are  now  assigned  as  error. 
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W.  &  J.  Webb,  for  appellants. 

Coleman  &  Seay,  and  Morgan  &  Jolley,  contra, 

PETERS,  J.  —  1.  The  first  and  second  grounds  of  demurrer 
are  the  same.  It  is,  in  effect,  an  objection  for  want  of  all 
the  proper  parties  plaintiffs.  A  demurrer  only  reaches  defects 
which  are  apparent  on  the  record.  1  Chit.  PI.  661.  Here  the 
record  shows  a  sufficient  cause  of  action  in  favor  of  the  parties 
who  sue ;  and  it  does  not  show  that  there  are  other  named 
parties,  who  are  entitled  to  be  joined  in  the  action.  When 
this  is  the  case,  a  demurrer  is  not  a  proper  answer  to  the  com- 
plaint. The  objection  should  be  enforced  by  plea  in  abatement. 
A  plea  in  abatement  shows  cause  to  the  court  why  the  party 
should  not  be  sued ;  or,  if  sued,  not  in  the  manner  and  form 
he  now  is.  1  Bac.  Abr.  1,  Bouv.  ed. ;  1  Chit.  PI.  p.  446,  et 
seq.  That  there  are  other  necessary  parties  plaintiffs,  who  are 
omitted  in  this  suit,  is  not  admitted  in  the  pleadings.  Whether 
this  is  so  or  not,  is  matter  of  fact,  on  which  issue  may  be  taken. 
To  raise  this  issue,  and  properly  present  it,  is  the  office  of 
a  plea  in  abatement.  The  action  is  wholly  in  tort,  and  not 
on  the  contract  of  renting  and  hiring.  The  plaintiffs  claim 
that  they  are  entitled  to  a  certain  portion  of  the  cotton,  which 
the  defendants  have  taken  and  converted  to  their  own  use,  to 
the  damage  of  the  plaintiffs.  This  is  done  in  sufficient  form 
to  present  a  material  issue.  Under  our  system  of  pleadings 
this  is  enough.  Rev.  Code,  §  2629.  It  does  not  appear  that 
any  one  else  is  entitled  to  any  portion  of  the  damages  which 
the  plaintiffs  claim,  or  that  they  have  no  such  property  in  the 
cotton  taken  and  converted  as  to  authorize  them  to  bring  this 
suit.  The  objection,  then,  of  a  want  of  parties  plaintiffs 
should  not  have  been  sustained.  ^ 

2.  The  third  and  fourth  causes  of  demurrer  are  too  indefinite 
and  general  to  require  this  court  to  notice  them.  The  specific 
objection  is  not  stated.  Such  grounds  of  objection  are  insuffi- 
cient.    Rev.  Code,  §  2656. 

3,  4.  Such  contracts  as  that  out  of  which  this  suit  has  arisen, 
are  not  without  the  deepest  interest  both  to  the  laborer  and 
the  landlord  in  this  State.  The  courts  should,  therefore,  re- 
frain from  taking  too  narrow  a  view  of  the  rights  of  the  par- 
ties. It  is  just  that  the  landlord  should  be  paid  his  rent ;  and 
the  laws  of  the  State  have  amply  provided  for  this  end.  Rev. 
Code,  §§  2961,  2962,  2963.     It  is  equally  just,  and  quite  as 

1  The  action  in  Harrison  v.  Hade,  to  which  the  court  is  referred  in  appellees' 
brief,  was  founded  on  the  contract,  to  recover  damajjes  for  a  breach  of  it.  Harri- 
son V.  Hazle,  June  Term,  1871  ;  head-note,  p.. 46.  This  is  not,  and  the  ruleof  law 
in  that  case  which  is  here  invoked  does  not  apply. 


260  SUPREME   COURT 

[Gonzales  v.  Hukil.] 

important,  that  the  laborer  should  be  paid  his  hire.  Neither 
should  be  deprived  of  what  is  their  own.  Guided  by  the  analo- 
gies which  seem  to  have  been  followed  in  cases  similar  to  this, 
I  feel  satisfied  that  the  contract  in  this  case  constituted  the 
laborers,  who  made  the  crops,  and  Happle,  who  rented  the 
lands,  tenants  in  common  in  the  crops.  Happle  furnished  the 
land,  and  the  laborers  furnished  the  work  and  labor  necessary 
for  its  cultivation ;  and  the  produce  made  on  the  farm  was  to 
be  divided  in  the  manner  and  in  the  proportions  that  the  par- 
ties had  agreed.  This,  it  is  very  clear,  was  the  intention  of 
the  parties  on  both  sides  of  the  contract  shown  in  the  record. 
Such  a  contract  is  a  letting  on  shares,  and  creates  a  tenancy  in 
common  in  the  products  agreed  to  be  divided.  Williams  v. 
Mien,  34  Ala.  167  ;  Smyth  v.  Tankersley,  20  Ala.  212.  It  is 
equally  well  settled,  in  this  court,  that  a  sale  of  the  entire 
property  in  the  chattel,  by  one  tenant  in  common,  is  a  conver- 
sion for  which  trover  may  be  maintained  by  his  co-tenant. 
Smyth  V.  Tanhersley,  20  Ala.  212,  supra  ;  Parminter  v.  Kelly, 
18  Ala.  716 ;  Arthur  v.  Grayle,  38  Ala.  259.  The  cases  above 
cited  leave  these  propositions  without  controversy  in  this  State. 
They  are  to  be  regarded  as  settled  law. 

The  evidence  offered  by  the  plaintiffs  in  the  court  below, 
which  was  received  without  objection,  tends  to  pl'ove  the  case 
made  in  the  counts  of  the  complaint ;  but  the  charge  of  the 
court,  in  effect,  excludes  it,  or  declares  that  it  is  insufficient. 
In  neither  of  these  aspects  was  it  correct.  It  was,  therefore, 
erroneous.  We  refrain  from  saying  more,  lest  it  might  tend  to 
embarrass  the  case  on  a  new  trial. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
is  remanded  for  a  new  trial. 


Gonzales  v.  Hukil. 

Bill  in  Equity  for  Foreclosure  of  Mortgage. 

1.  Conveyance  of  land  hy  husband  and  wife  having  no  title.  —  On  the  sale  and  con- 
so   j?A        veyance  by  husband  and  wife  of  land  to  which  neither  of  them  has  any  title,  the 
note  for  the  purchase  money  is  without  consideration ;  a  mortgage  on  the  land, 
given  to  secure  it,  is  incapable  of  being  foreclosed,  and  the  wife  is  not  estopped 
from  setting  up  a  title  to  the  land  subsequently  acquired  by  her. 

2.  General  prayer;  what  relief  may  he  granted  under.  —  Under  a  bill  filed  by  the 
wife,  to  foreclose  a  mortgage  given  to  secure  the  purchase  money  of  land,  which 
was  sold  and  conveyed  by  her  and  her  deceased  husband  in  his  lifetime,  but  to 
which  neither  of  them  had  any  title  at  the  time  of  the  sale  and  conveyance,  if  it 
appears  that  the  wife  afterwards  acquired  a  title,  the  chancellor  may,  under  the 
general  prayer  for  other  and  further  relief,  render  a  decree  in  her  favor  for  the  land, 
and  perpetually  enjoin  the  defendant  from  setting  up  any  title  to  it  under  his  con- 
tract of  purchase. 
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Appeal  from  the  Chancery  Court  at  Montgomery. 
Heard  before  the  Hon.  Adam  C.  Feldek,. 

Walker  &  Murphey,  for  appellant. 

Morgan,  Bragg  &  Thorington,  contra. 

B.  F.  SAFFOLD,  J.  —  The  bill  was  filed  by  the  appellee, 
to  foreclose  a  mortgage  of  land  given  by  the  appellant,  Gon- 
zales, to  secure  the  payment  of  a  note  made  by  him  in  favor  of 
the  appellee's  husband,  for  the  purchase  money  on  a  sale  and 
conveyance  of  the  land  to  him  by  the  husband  and  wife.  It 
alleged  that  the  note  had  been  turned  over  to  the  complainant 
by  her  husband,  in  consideration  of  her  having  paid  for  the 
land  witli  money  obtained  from  her  father  after  the  sale  to 
Gonzales.  At  the  time  of  the  said  sale  to  Gonzales,  neither 
the  complainant  nor  her  husband,  Robinson,  had  any  title  to, 
or  interest  in  the  land  whatever.  But,  afterwards,  the  owner 
(Porter)  sold  and  conveyed  it  to  Robinson,  in  trust  for  his 
wife.  The  purchase  money  was  paid  by  her.  In  addition  to 
the  special  relief  sought,  the  prayer  was  "  for  such  other  or 
further  and  different  relief  as  the  nature  and  circumstances  of 
her  case  may  require."  The  chancellor  decreed  the  property 
to  the  complainant,  free  from  any  contract  of  sale  with  Gon- 
zales, and  perpetually  enjoined  him  from  setting  up  any  claim 
to  it  by  virtue  of  the  alleged  sale  from  Robinson. 

The  joint  conveyance  of  land  by  husband  and  wife,  as  his 
property,  does  not  estop  the  wife  from  setting  up  a  title  sub- 
sequently acquired.  She  is  not  sui  jurisy  except  to  relinquish 
her  dower.  Tyler  on  Inf.  &  Cov.  316  ;  Jackson  v.  Vander- 
heyden^  17  Johns.  R.  167  ;  Teal  v.  Woodworth^  3  Paige's  Chan. 
R.  470.  As  Robinson  and  his  wife  had  no  interest  in  the  land 
at  the  time  of  the  sale  to  Gonzales,  of  course  the  latter  took 
none  by  his  supposed  purchase.  His  note  was  without  con- 
sideration, and  his  mortgage  incapable  of  foreclosure.  The 
chancellor  had  either  to  dismiss  the  bill,  leaving  the  parties  at 
sea  about  their  rights,  or  to  declare  them  as  the  full  history  of 
the  case  indicated.  This  he  was  enabled  to  do,  without  sur- 
prise to  the  defendant,  under  the  disjunctive  prayer  for  general 
relief.     Crraham  v.  Cook  et  al.^  June  Term,  1871. 

The  decree  is  affirmed. 
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Tallassee  Manufacturing  Company  v.  Spigener. 

Bill  in  Equity  to  Enjoin  Collection  of  Tax. 

1.  Injunction  of  illegal  tax. — A  bill  in  equity,  which  seeks  to  enjoin  the  collection 

j9   262J        of  an  illegal  tax,  and  which  shows  on  its  face  that  a  portion  of  the  tax  assessed  is 
|5    '^^l       legal,  must  also  show  that  the  legal  tax  has  been  fully  paid,  or  it  cannot  be  sus- 
tained. 
'  2.  Exemption  from  taxation  in  favor  of  factories  and  machinery.  —  The  1 6th  clause 

of  the  3d  section  of  the  revenue  law  of  1868  (Session  Acts,  1868,  p.  299),  which 
exempts  from  taxation  the  buildings  and  machinery  of  certain  factories,  "during 
their  erection,  and  for  one  year  after  they  commence  operations,"  does  not  apply  to 
new  machinery  added  to  a  factory  already  in  operation,  and  new  buildings  erected 
for  the  accommodation  of  such  new  machinery. 

3.  Supplemental  bill.  —  When  the  original  bill  is  without  equity,  the  defect  can- 
not be  remedied  by  supplemental  bill. 

Appeal  from  the  Chancery  Court  of  Elmore. 
Heard  before  the  Hon.  Chaeles  Turner. 

P.  T.  Sayee,  for  appellant.  —  1.  The  Tallassee  Manufac- 
turing Company,  Number  One,  had  been  in  operation  for  sev- 
eral years  when  the  Revenue  Law  of  1868  was  passed,  but  had 
never  been  completed  according  to  its  original  design ;  and  it  was 
engaged,  at  the  very  time  that  law  was  passed,  in  adding  new 
machinery,  and  erecting  new  buildings  for  its  accommodation, 
in  furtherance  of  said  original  design.  It  then  had  in  actual 
operation  four  thousand  cotton-spindles  and  five  hundred  wool- 
spindles  ;  and  the  additions  consisted  of  fourteen  thousand 
spindles.  The  company  was  clearly  entitled  to  the  benefits  of 
the  exemption  allowed  by  that  law :  1,  Because  it  never  had 
been  completed  according  to  the  original  plan  and  intention  of 
its  owners,  and  they  were  then  engaged  in  carrying  out  that 
plan  ;  and,  2,  Because  the  additions  so  greatly  in  excess  of  the 
actual  erection,  would  constitute  a  new  factory  within  the 
meaning  of  the  statute.  The  bill  was  filed  in  a  two-fold  aspect; 
first,  to  obtain  relief  against  the  entire  tax  assessed  against  the 
company ;  second,  if  that  view  was  not  sustained,  to  confine  the 
tax  to  the  old  buildings  and  machinery.  As  a  general  rule,  ex- 
emptions are  to  be  strictly  construed,  being  made  for  the  bene- 
fit of  individuals.  But  this  rule  of  construction  ought  not  to 
prevail  when,  as  in  this  case,  the  exemption  is  manifestly  in- 
tended to  foster  and  encourage  a  particular  branch  of  industry, 
in  furtherance  of  a  governmental  policy.  The  evident  inten- 
tion and  object  of  the  law  was  to  encourage  manufacturing  en- 
terprises, and  to  stimulate  investments  in  them.  If  the  new 
machinery  had  all  been  erected  in  a  new  and  distinct  building, 
there  could  be  no  pretence  that  it  would  be  taxable  ;  yet,  so 
far  as  the  interest  of  the  State  was  concerned,  it  could  make 
no  difference  where  the  machinery  was  erected,  —  the  cost  to 
the  proprietors  and  the  benefit  to  the  State  were  the  same. 
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2.  The  equity  of  the  bill,  and  the  jurisdiction  of  the  Chan- 
cery^ Court  to  grant  relief,  are  fully  maintained  by  the  following 
authorities :  Cleghorn  v.  Postlethwaite^  43  Illinois,  428  ;  Bloom 
V.  Burdick,  1  Hill's  N.  Y.  141 ;  Lott  v.  Ross  ^  Co.,  38  Ala. 
156.  The  cases  of  Heywood  v.  City  of  Buffalo,  14  N.  Y.  534, 
and  Bow  v.  City  of  Chicago,  4  Law  Times,  107,  equally  sus- 
tain the  equity  of  the  bill,  when  considered  in  connection  with 
the  special  facts  averred. 

3.  The  supplemental  bill  shows  that  the  state  auditor,  act- 
ing under  express  authority  conferred  on  him  by  the  revenue 
law,  has  given  instructions  to  the  tax-collector  of  Elmore 
County,  as  to  the  property  belonging  to  the  complainant  which 
should  be  taxed  ;  that  the  list  of  the  property  has  been  made 
out,  as  required  by  law,  under  oath,  specifying  the  property 
and  its  value  ;  that  the  complainant  has  tendered  these  taxes 
to  the  collector,  who  refused  to  receive  them,  and  that  the 
money  is  brought  into  court. 

Watts  &  Teoy,  and  Herbert  &  Murphey,  contra.  — 
1.  The  bill  does  not  bring  the  complainant's  case  within  the 
plain  meaning  and  letter  of  the  exemption  contained  in  the 
Revenue  Law  of  1868.  That  exemption  was  evidently  intended 
to  apply  only  to  new  factories,  and  for  the  short  period  of  one 
year,  during  which  they  were  supposed  to  be  unremunerative. 
Like  all  other  exemption  laws,  this  must  be  construed  strictly. 

2.  The  Constitution  (Art.  XHL  §  4)  expressly  declares  that 
the  property  of  corporations,  whether  then  existing  or  after- 
wards created,  "  shall  forever  be  subject  to  taxation  as  prop- 
erty of  individuals,  except  corporations  for  educational  and 
charitable  purposes." 

3.  A  court  of  equity  will  not  interfere  to  prevent  the  collec- 
tion of  taxes,  on  such  a  case  as  is  here  presented.  .Wilson  v. 
Mayor  of  New  York,  4  E.  D.  Smith,  675  ;  Robinson  v.  Gaar, 
6  Cal.  273 ;  Minturn  v.  Hays,  2  Cal.  590  ;  Lott  v.  Ross  ^  Co., 
38  Ala.  156  ;  Hilliard  on  Injunctions,  385-87. 

4.  The  supplemental  bill  cannot  aid  or  supply  the  deficien- 
cies of  the  original  bill.  Laud  ^  Wife  v.  Cowan,  19  Ala. 
297  ;  Hill  V.  HUl,  10  Ala.  527. 

PETERS,  J.  —  The  bill  in  this  case  is  filed  to  enjoin  the 
tax-collector  of  Elmore  County,  in  this  State,  from  collecting 
the  State  and  county  taxes  assessed  against  the  appellant  in  the 
said  county  for  the  years  1869  and  1870.  The  injunction  was 
dissolved,  and  the  bill  was  dismissed,  on  the  hearing  below. 
The  appellant,  who  was  the  complainant  below,  brings  the 
case  to  this  court  by  appeal ;  and  here  it  is  insisted  that  the 
chancellor  erred  in  refusing  to  permit  a  supplemental  bill  to  be 
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filed  in  the.  progress  of  the  cause  in  the  court  below,  and  in  the 
final  decree. 

1.  It  has  been  held  by  courts  of  high  authority  in  several 
states  of  the  Union,  that  courts  of  chancery  ought  not,  except 
upon  the  clearest  grounds,  to  interfere  with  the  speedy  collec- 
tion of  the  public  taxes.  Dodd  v.  CitT/  of  Hartford^  25  Conn. 
232  ;  WiUon  v.  Mayor,  4  E.  D.  Smith,  675  ;  Berri  v.  Patch, 
12  Cal.  299  ;  Ins.  Go.  v.  iVew  Yorh,  33  Barb.  322  ;  Lockivood 
V.  *S'^.  Louis,  24  Mis.  20  ;  Dows  v.  Chicago,  11  Wall.  108.  In 
the  cases  which  have  occurred  in  our  own  court,  the  tax  sought 
to  be  enjoined  has  been  wholly  illegal  and  unauthorized  by 
law.  It  is  upon  this  principle  that  the  bills  have  been  framed, 
and  it  is  upon  this  they  may  be  maintained.  Lott  v.  Ross  Sj- 
Co.  38  Ala.  156  ;  Scruggs  ^  Wife  v.  Mayor  of  Huntsville, 
45  Ala.  220 ;  Mayor,  Aldermen,  ^c,  of  Mobile  v.  Dargan,  45 
Ala.  310.  We  do  not  feel  willing  to  go  beyond  these  author- 
ities in  such  a  case  as  this.  This  bill  makes  no  distinction  be- 
tween the  taxes  properly  assessed  and  such  as  are  presumed  to 
have  been  assessed  without  authority  of  law;  and  the  collec- 
tion of  each  class  of  taxes  is  sought  to  l)e  enjoined.  This  is 
improper.  That  portion  of  the  taxes  legally  assessed  should 
have  been  paid  before  the  interference  of  a  court  of  equity 
should  be  allowed,  otherwise  the  collection  of  the  whole  taxes 
of  the  State  might  be  delayed  by  litigation  which  might  in- 
volve but  an  insignificant  portion  of  the  sum  justly  due  and 
liable  to  be  collected.  Such  a  use  of  the  jurisdiction  of  the 
Court  of  Chancery  is  too  perilous  to  be  encouraged. 

2.  But  does  the  bill  make  out  such  a  case,  that  it  is  appar- 
ent that  any  portion  of  the  taxes  assessed  against  the  appel- 
lant was  an  illegal  tax,  and  not  authorized  by  law  ;  that  is, 
that  it  is  a  tax  levied  on  property  of  appellant  not  subject  to 
taxation  ?  It  is  contended  that  it  does,  and  that  a  portion,  at 
least,  of  the  property  assessed,  was  exempt  from  taxation  at 
the  time  this  tax  was  levied.  This  depends  upon  the  construc- 
tion of  the  Revenue  Law  of  this  State,  entitled,  "  An  Act  to 
establish  Revenue  Laws  for  the  State  of  Alabama,"  approved 
December  31,  1868.  Pamphlet  Acts,  1868,  p.  297,  No.  1. 
Under  the  title,  "  Exemptions,"  the  third  section  of  this  Act 
declares  "  that  the  following  persons  and  property  shall  be 
exempt  from  taxation  ; "  and  clause  16  declares,  "  the  build- 
ings and  machinery  of  iron  furnaces,  founderies,  rolling  mills, 
machine  shops,  nail  and  axe  factories,  paper  mills,  glass  works, 
stove  and  earthenwai-e  factories,  tanneries,  and  manufactories 
of  leathern  goods,  and  cotton,  woollen  and  silk  factories,  shall 
be  exempt  during  their  erection,  and  for  one  year  after  they 
commence  operations."  This  statute  exempts  from  taxation 
the  "  buildings  and  machinery  "of  "  cotton  and  woollen  fac- 
tories," "  during  i\iQ\v  erection,  and  for  one  year  after  they  com- 
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mence  operations."  The  language  of  this  act  very  clearly  al- 
lows a  construction  which  would  favor  new  factories,  the  build- 
ings of  which  were  not  erected,  and  which  had  not  commenced 
operations,  with  the  benefit  of  the  exemption.  Did  the  Gen- 
eral Assembly  intend  to  go  further  ?  I  think  not.  The  pur- 
pose of  the  law  was  to  aid  the  manufactories  referred  to  to 
make  a  beginning,  not  to  aid  them  after  they  had  been  in 
operation  for  a  number  of  years.  The  latter  is  the  case  made 
in  this  bill.  The  factory,  in  this  case,  had  been  in  successful 
operation  for  a  number  of  years,  and  the  machinery  sought  to 
be  exempted  was  new  machinery  added  to  the  old  machinery, 
and  the  buildings  erected  were  for  the  accommodation  of  this 
new  machinery.  The  exemption  of  such  additions  goes  be- 
yond both  the  language  and  the  policy  of  the  act.  And  the 
learned  chancellor  did  not  err  in  refusing  to  allow  the  exemp- 
tion, as  claimed  in  the  bill. 

3.  There  was  no  error  in  the  refusal  to  allow  the  filing  of  the 
supplemental  bill.  The  original  bill  and  amendment  was  with- 
out equity.  When  this  is  the  case,  the  complainant  is  not  en- 
titled to  relief.  The  supplemental  bill  cannot,  then,  cure  the 
defect.     Laud  ^  Wife  v.  Cowan,  19  Ala.  297. 

The  judgment  of  the  court  below  is  afiirmed,  with  costs. 


Ulman  v,  Langham. 

Action  on  Promissory  Note  by  Non-resident. 

Securit>/  for  costs.  —  A  deposit  of  $5.50  with  the  clerk  is  not  a  substantial  com- 
pliance with  the  law  ( Rev.  Code,  §  2802)  requiring  security  for  costs  in  actions  by 
non-residents. 

Appeal  from  the  Circuit  Court  of  Hale. 

Tried  before  the  Hon.  M.  J.  Saffold. 

This  action  was  brought  by  the  appellant,  who  was  a  non- 
resident ;  and  the  cause  was  struck  from  the  docket  by  the 
court,  on  motion,  because  security  for  the  costs  was  not  given 
at  the  commencement  of  the  suit.  It  was  proved,  on'  the  hear- 
ing of  the  motion,  that  $5.50  were  deposited  with  the  clerk  as 
security  for  the  costs,  when  the  summons  and  complaint  were 
issued,  "  and  that  before  any  other  costs  accrued,  ample  security 
for  all  the  costs  was  given."  An  exception  was  reserved  to  the 
ruling  of  the  court,  and  its  judgment  is  now  assigned  as  error. 

J.  E.  Love  and  Smith  &  Roulhac,  for  appellant. 

B.  F.  SAFFOLD,  J.  — A  deposit  with  the  clerk  of  five 
dollars  and  a  half  is  too  small  a  provision  to  be  considered  as 
giving  security  for  the  costs  of  a  suit  in  the  Circuit  Court ;  es- 


266  SUPREME   COURT 

[Todd  V,  Neal's  Administrator.] 

pecially,  in  view  of  the  law  authorizing  the  officers  of  the  court 
to  demand  their  fees  immediately  upon  the  performance  of  each 
separate  service.     Session  Acts  1868,  p.  535. 

The  judgment  is  affirmed. 

Todd  et  al,  v.  Neal's  Administrator. 

Creditor  s  Bill  to  set  aside  Fraudulent  Deed,  and  subject  Property  con- 
veyed as  Equitable  Assets. 

1 .  Foreign  bill  of  exchange  ;  what  law  governs  demand,  protest,  and  notice.  —  A  bill 
of  exchange,  drawn  in  Alabama,  on  parties  in  Louisiana,  and  payable  there,  is  a 
foreign  bill  (Rev.  Code,  §  1857),  and  is  governed,  as  to  demand,  protest,  and 
notice  thereof,  by  the  lavsr  of  Louisiana. 

2.  Notary  public  in  Confederate  States.  —  The  courts  of  this  State,  as  now  organ- 
ized, will  not  recognize  as  valid  the  official  acts  of  a  notary  public  in  New  Orleans 
in  February,  1862,  assuming  to  act  under  the  authority  of  the  insurrectionary 

^  government  then  existing  in  Louisiana;  nor  will  they  recognize  his  official  acts  as 

those  of  a  notary  de  facto.     (Saffold,  J.,  dissenting.) 

3.  Protest  by  private  person.  —  If  there  is  no  legal  notary  at  a  place  where  a  for- 
eign bill  falls  due,  the  holder  may  have  it  protested  by  any  respectable  inhabitant  of 
the  place,  in  the  presence  of  two  witnesses,  in  the  form  required  by  the  local  law 
or  usage  of  that  place. 

4.  Sending  notice  of  protest  by  mail.  —  When  notice  of  the  protest  of  a  foreign 
bill  of  exchange  is  sent  through  the  post-office,  as  authorized  by  our  statute  (Rev. 
Code,  §  1850),  it  must  be  by  the  mails  regularly  established  under  the  laws  of  the 
United  States;  and  when  such  notice  is  sent  through  any  other  channel  of  com- 
munication (e.  g.,  through  the  mails  of  the  Confederate  States),  it  must  be  affirma- 
tively shown  to  have  been  received  by  the  person  to  whom  it  was  addressed. 

5.  Admission  of  notice  of  protest. —  An  admission  on  acknowledgment,  by  an  in- 
dorser,  that  he  has  received  notice  of  protest,  when  made  with  a  full  knowledge 
of  all  the  facts,  is  presumptive  evidence  of  notice ;  but  it  is  not  sufficient  to  charge 
him,  unless  there  has  been  in  fact  a  legal  protest. 

6.  Error  without  injury  in  admission  of  cumulative  evidence.  —  The  chancellor's 
decree  will  not  be  disturbed,  on  error  or  appeal,  on  account  of  the  improper  ad- 
mission by  him  of  illegal  evidence,  when  the  record  shows  that  there  was  sufficient 
legal  evidence,  not  objected  to,  to  sustain  his  decision. 

7.  When  creditor  without  judgment  may  come  into  equity.  —  Under  section  3446  of 
the  Revised  Code,  which  was  intended  to  enlarge  the  former  remedies  in  equity, 
and  which  should  be  liberally  construed,  a  creditor  at  large  may  come  into  equity 
to  set  aside  a  fraudulent  deed  made  by  his  deceased  debtor,  on  alleging  a  defi- 
ciency of  assets  to  pay  debts. 

8.  Fraudulent  conveyance ;  distribution  of  proceeds  of  sale  of  property.  —  When  a 
conveyance,  executed  by  a  deceased  debtor  in  his  lifetime,  is  set  aside  in  equity  as 
fraudulent,  at  the  instance  of  creditors  existing  at  the  time  of  its  execution,  only 
those  creditors  who  join  in  the  bill  can  share  in  the  proceeds  arising  from  a  sale  of 
the  property  ;  and  if  there  is  any  surplus  after  satisfying  their  debts,  it  goes  to  the 
donees  under  the  deed,  and  cannot  be  claimed  by  the  administrator  for  distribution 
among  the  other  creditors. 

9.  Constitutionality  of  law  authorizing  appeals  from  existing  judgments  without  secu- 
rity for  costs.  —  The  act  approved  March  9th,  1871,  which  allows  married  women 
to  take  appeals  without  giving  security  for  the  costs  (Session  Acts  1870, 1871,  p. 
45),  in  its  application  to  judgments  existing  at  the  time  of  its  passage,  does  not 
impair  the  obligation  of  such  judgments,  or  of  the  contracts  on  which  they  are 
founded,  and  is  not  unconstitutional. 

Appeal  from  the  Chancery  Court  of  Madison. 
Heard  before  the  Hon.  Willla.m  Skinner. 

Walker  &  Brickell,  for  the  appellant. 
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F.  P.  Waed,  for  the  administrator  of  Geo.  W.  Neal,  de- 
ceased, who  was  the  complainant  below. 

Robinson  &  Walker,  for  the  administrators  of  Daniel  B. 
Turner,  deceased,  who  was  one  of  the  defendants  below,  and 
who  here  assigns  cross-errors  by  consent. 

(No  briefs  have  come  to  the  hands  of  the  reporter.) 

PETERS,  J.  —  This  is  a  suit  in  chancery.  The  bill  was 
filed  on  the  2l8t  day  of  April,  1868,  in  the  Chancery  Court  of 
Madison  County.  The  purpose  of  the  suit  is  to  subject  certain 
real  property,  particularly  described  in  the  pleadings,  to  the 
payment  of  the  complainant's  debt,  upon  thfe  ground  that  the 
property  mentioned  had  been  fraudulently  conveyed  to  a  third 
person,  "  with  intent  to  hinder,  delay,  and  defraud  "  the  debt- 
or's creditors,  among  whom  the  complainant  was  entitled  to  be 
numbered.  It  is  also  alleged  that  there  were  other  creditors 
besides  complainant.  The  bill  is  filed  against  the  representa- 
tive of  Daniel  B.  Turner,  deceased,  the  debtor,  and  the  parties 
claiming  under  the  conveyance  sought  to  be  set  aside  for  fraud. 
It  is  alleged  that  the  complainant's  debt  existed  at  the  time  of 
the  making  of  said  conveyance  ;  and  that  the  property  of  said 
Turner,  owned  by  him  at  the  date  of  said  conveyance,  or  at  his 
death,  was  not  sufficient  to  pay  his  debts;  and  that  since  his 
death  his  estate  had  been  regularly  declared  insolvent.  And 
the  amended  bill  also  adds,  in  section  9,  "  that  after  exhausting 
all  the  other  remedies  and  resources  of  'your  orator  for  the  re- 
covery of  his  said  debt,  there  will  remain  due  to  him  on  the 
same  a  sum  exceeding  the  value  of  the  property  sought  in  his 
said  bill  to  be  subjected  to  the  payment  of  said  debt."  The 
property  in  controversy  is  a  storehouse  and  lot  in  the  town  of 
Huntsville,  in  said  County  of  Madison,  estimated  to  be  worth 
something  less  than  $17,000  ;  and  the  debt  sought  to  be  col- 
lected is  evidenced  by  a  bill  of  exchange,  in  the  words  and 
figures  following,  to  wit :  — 

"  Exchange  for  $8,147.84. 

"  Maysville,  Ala.,  June  25th,  1861. 

"  Eight  months  after  date  first  of  exchange  (second  unpaid), 
pay  to  the  order  of  F.  L.  Hammond  eight  thousand  one  hun- 
dred and  forty-seven  -j^^ff  dollars,  value  received,  and  charge  the 
same  to  account  Fleming  Jordan. 

"  To  Bradley,  Wilson  &  Co.,  New  Orleans,  La." 
Indorsed :  "  F.  L.  Hammond,  Huntsville,  Ala." 
"  D.  B.  Turner,  Huntsville,  Ala." 
^  ."  Pay  to  the  order  of  Mess.  Wood  &  Son. 

.  "  B.  M.  Lee,  cashier." 

«  Wood  &  Son." 
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The  complainant  sues  as  holder,  and  alleges  that  this  bill  of 
exchange  was  indorsed  by  said  D.  B.  Turner,  in  his  lifetime, 
and  not  being  paid  at  maturity,  was  duly  protested,  whereof 
due  notice  was  given  to  said  indorser,  Turner.  The  bill  was 
demurred  to,  and  the  demurrer  was  overruled.  And  on  the 
final  hearing,  the  chancellor  decreed  the  conveyance  above 
referred  to  to  be  void  for  fraud,  and  ordered  the  property 
therein  conveyed  to  be  sold  for  the  payment  of  complainant's 
debt.  From  this  decree  Mrs.  Todd,  who  was  the  party  inter- 
ested in  the  conveyance,  brings  the  case  to  this  court,  and 
assigns  numerous  errors,  which  are  noticed  below.  The  admin- 
istrator of  the  estate  of  Turner  also  assigns  cross-errors,  which 
are  also  noticed  below. 

1.  The  questions  mainly  contested  in  the  briefs  of  the  learned 
counsel  representing  the  parties  in  this  court  refer  to  the  validity 
of  the  demand,  protest,  and  notice  of  protest  of  the  bill  of 
exchange  above  recited,  and  the  competency  of  the  evidence 
relied  on  to  prove  said  demand,  protest,  and  notice  to  Turner, 
the  indorser.  The  bill  of  exchange  in  this  case  was  drawn  in 
this  State,  and  made  payable  at  New  Orleans,  in  the  State  of 
Louisiana.  It  is,  therefore,  a  foreign  bill  of  exchange,  under 
our  law  (Rev.  Code,  §  1857;  Story  on  Bills,  §§  22,  23,  24,  25  ; 
1  Parsons  on  Notes  &  Bills,  pp.  55,  58),  and  it- is  to  be  gov- 
erned by  the  law  applicable  to  such  instruments.  In  such 
case,  the  law  regulating  the  demand,  protest,  and  notice  of  non- 
payment is  that  of  Louisiana,  the  place  where  the  bill  is  made 
payable,  unless  the  parties  have  agreed  upon  some  other.  See 
Edw.  on  Bills,  p.  177,  note  7. 

2.  The  protest  and  notice  of  protest  in  this  case  is  in  the 
form  usual  and  permitted  by  the  laws  of  the  State  of  Louisiana. 
But  it  was  made  on  the  28th  day  of  February,  in  the  year 
1862,  during  the  late  Rebellion,  and  while  the  State  of  Louisiana 
was  under  the  control  of  the  insurgent  power  organized  in  that 
State  for  the  support,  aid,  and  comfort  of  the  Rebellion.  The 
protest  is  signed  by  "  Theo.  Guyol,  notary  public."  To  show 
Guyol's  authority  to  act  as  a  notary  public,  in  the  State  of 
Louisiana,  his  deposition  was  taken  by  the  complainant  in  the 
court  below.  On  cross-examination,  Guyol  states  that  he  held 
a  commission  as  notary  public  in  the  parish  and  city  of  New 
Orleans,  which  was  "  dated  prior  to  the  1st  November,  1860, 
which  had  not  expired  in  April,  1861,  when  he  received  another 
from  Governor  Moore ;  "  and  "  that  after  secession  he  con- 
tinued to  act  as  notary,  and  that  after  secession  he  took  an  oath 
of  ofiice  which  was  required,  as  it  is  now  required  from  any  one 
receiving  a  commission.  He  does  not  recollect  whether  he  took 
an  oath  to  the  Confederate  government ;  that  it  was  to  the 
State  of  Louisiana  only  ;  he  was  not  required  to  take  any  other 
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oath  than  the  oath  of  office."  Does  this  evidence  show  that 
Guyol  was  a  legally  authorized  notary  public  of  the  State  of 
Louisiana  at  the  date  of  the  protest  in  this  case  ? 

The  office  of  notary  public  in  this  country,  like  all  other 
offices,  is  one  which  must  derive  its  authority,  from  the  Supreme 
power  ;  that  is,  the  People,  acting  in  some  of  the  forms  of  law 
or  constitution  prescribed  by  themselves.  There  must  be  a 
power  to  create  an  office  before  it  can  exist ;  and  the  person 
who  assumes  to  discharge  its  functions  must  do  so  by  virtue  of 
an  appointment  by  an  authority  competent  to  bestow  it.  An 
officer  is  one  who  is  lawfully  invested  with  an  office.  7  Bouv. 
Bac.  Abr.  pp.  279,  281,  B.  It  may  be  admitted  that  the 
Rebellion  did  not  destroy  the  State  of  Louisiana,  or  repeal  its 
laws  as  a  State  of  the  Union,  or  destroy  any  rights  founded  on 
its  laws.  The  loyal  and  legal  government  of  the  State  only 
was  overthrown,  and  an  illegal,  disloyal,  and  treasonable  gov- 
ernment was  set  up  in  its  stead.  In  the  case  of  Mauran  v. 
Insurance  Company^  Justice  Nelson,  referring  to  this  change^ 
says :  "  We  all  agree  that  all  the  proceedings  of  these  eleven 
States,  either  severally  or  in  conjunction,  by  means  of  which 
the  existing  governments  were  overthrown,  and  new  govern- 
ments erected  in  their  stead,  were  wholly  illegal  and  void,  and 
thei/  (the  States')  remained  after  the  attempted  separation  and 
change  of  government,  in  judgment  of  law,  as  completely  under 
all  their  constitutional  obligations  as  before."  6  Wall.  13,  14. 
Again,  in  the  case  of  Texas  v.  White^  Chief  Justice  Chase 
repudiates  the  validity  of  the  legislatures  and  the  legislative 
acts  of  these  "  new  governments."  He  declares :  "  The  Legis- 
lature of  Texas,  at  the  time  of  the  repeal  (1862),  constituted 
one  of  the  departments  of  a  state  government  established  in 
hostility  to  the  Constitution  of  the  United  States.  It  cannot 
he  regarded,  therefore,  in  the  courts  of  the  United  States,  as  a 
lawful  legislature,  or  its  acts  as  lawful  acts.''''  7  Wall.  731, 
732.  And  in  the  later  case  of  Tyler  v.  De  Frees,  Justice 
Miller  puts  the  legality  of  the  Confiscation  Act  of  Congress 
of  July  17,  1862,  upon  the  ground  of  its  necessity  to  aid  the 
national  government,  then  involved  in  war  with  thfese  "  new 
governments,"  to  preserve  the  Union.  He  says :  "  But  we  do 
not  believe  that  the  Congress  of  the  United  States,  to  which  is 
confided  all  the  great  powers  essential  to  a  perpetual  Union,  — 
the  power  to  make  war,  to  suppress  insurrection,  to  levy  taxes, 
to  make  rules  concerning  captures  on  land  and  on  sea,  —  is 
deprived  of  these  powers  when  the  necessity  for  their  exercise 
is  called  out  by  domestic  insurrection  and  internal  civil  war ; 
when  States,  forgetting  their  constitutional  obligations,  make 
war  against  the  nation,  and  confederate  for  its  destruction." 
11  Wall.  345. 
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These  declarations,  which  are  uniform,  and,  I  think,  emi- 
nently just  and  proper,  most  obviously  point  to  a  state  of  affairs 
in  the  seceding  States,  of  which  Louisiana  was  one,  which 
recognizes  a  change  of  their  governments  from  those  which 
existed  before  secession,  to  "  new  governments  "  which  were 
established  after  that  event.  It  is  well  known  that  these  "  new 
governments  "  were  not  matters  of  gradual  development,  but 
that  they  were  organized,  or  "  erected,"  immediately  on  the 
passage  of  the  several  ordinances  of  secession.  In  Texas,  Gov- 
ernor Houston,  the  loyal  and  legal  executive  chief  of  that  State, 
refused  to  acquiesce  in  the  change,  and  he  was  deposed.  1 
Harper's  History  of  the  Great  Rebellion,  p.  288.  It  is  also 
well  known  that  these  "  new  governments  "  were  established 
in  hostility  to  the  Constitution  of  the  United  States,  and  for 
the  purpose  of  confederating  together  for  the  destruction  of  the 
nation.  These  "  new  governments  "  had  this  result  in  view, 
and  they  had  no  other  purpose  to  accomplish.  According  to  the 
uniform  and  most  solemn  declarations  of  the  same  high  tri- 
bunal before  the  Rebellion,  such  governments  were  utterly  null 
and  void  in  all  their  departments,  and  their  whole  proceedings 
were  destitute  of  legal  efficacy,  without  ratification  or  affirmance 
by  the  legal  authority.  Luther  v.  Borden,  7  How.  1 ;  Scott  v. 
Jones,  5  How.  343. 

The  cases  last  above  cited  refer  to  instances  of  illegal  gov- 
ernments, which  were  simply  established  without  authority  of 
laiv.  They  were  not,  as  in  the  present  case,  also  hostile  and 
treasonable  to  the  nation,  and  confederated  together  to  destroy 
it.  A  like  instance  with  these  last  cited  illegal  governments 
occurred  in  that  part  of  North  Carolina  west  of  the  Appala- 
chian Mountains,  in  what  is  now  called  "  East  Tennessee."  It 
occurred  in  1785,  when  there  was  an  attempt  to  establish  the 
"  State  of  Franklin."  This  attempt  was  pronounced  illegal, 
if  not  treasonable  towards  the  State  of  North  Carolina,  and  it 
was  supressed  as  such  ;  and  its  acts,  and  the  proceedings  in  its 
courts,  were  not  esteemed  valid,  until  they  were  ratified  and 
affirmed  by  the  legislative  enactments  of  the  rightful  govern- 
ment. IngraharrC s  Heirs  v.  Cocke,  1  Overton's  Tenn.  Rep. 
Cooper's  ed.  pp.  22,  23.  The  same  was  the  case  with  Crom- 
well's government  in  Great  Britain.  3  Atk.  And  a  like 
course  has  been  deemed  necessary  in  this  State.  See  Pamph. 
Acts  1868,  pp.  186,  269  ;  also,  Mosely  v.  Tuthill,  45  Ala.  621 ; 
Noble  tf-  Bro.  v.  Cullum  ^  Co.  44  Ala.  554 ;  IJx  parte  Bibb, 
44  Ala.  140 ;  Bibb  ^  Falkner  v.  Commissioner'' s  Court  of 
Chambers  County,  44  Ala.  119 ;  Martin  v.  Hewitt,  44  Ala. 
418  ;  Chisholm  v.  Coleman,  43  Ala.  204.  President  Lincoln 
also  took  a  similar  view  of  this  change  of  the  governments  in 
the  seceding  States,  in  his  proclamation  of  October  20,  1862, 
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in  direct  reference  to  the  State  of  Louisiana.  In  this  he 
says :  "  The  civil  institutions  of  the  State  were  subverted  and 
swept  away."  United  States  r-.  Meiter,  4  Araer.  Law  Reg. 
p.  536. 

No  one  pretends  that  there  werer  two  governments  existing  in 
the  insurrectionary  States  at  the  same  time,  —  that  is,  a  lawful 
and  an  unlawful  government.  And  no  one  pretends,  except, 
perhaps,  certain  prominent  actors  in  the  Rebellion,  that  the 
"  new  governments  "  referred  to  by  Justice  Nelson  were  legal 
governments.  It  is  a  part  of  the  history  of  the  country,  which 
courts  are  presumed  to  know,  that  the  State  of  Louisiana 
passed  what  was  called  an  Ordinance  of  Secession,  purporting 
to  dissolve  the  connection  of  that  State  with  the  other  States 
of  the  Union,  on  the  twentg-sixth.  day  of  January,  1861,  and 
on  the  fourth  day  of  February,  in  the  same  year,  the  dele- 
gates from  that  State  joined  those  from  South  Carolina,  Geor- 
gia, Alabama,  Mississippi,  and  Texas,  at  Montgomery,  in  this 
State,  and  confederated  together  in  forming  the  organization 
called  "  The  Confederate  States  of  America."  1  Harper's  Hist, 
of  the  Great  Rebellion,  pp.  39,41 ;  Ann.  Cyclop.  (1861)  pp.  428, 
429.  After  this,  Louisiana,  under  its  new  "  government," 
actively  participated  in  giving  aid  and  comfort  to  the  Re- 
bellion until  the  final  surrender  of  the  insurgent  forces.  It 
seems  to  me,  then,  that  it  cannot  be  contended,  with  any  proper 
regard  for  historical  accuracy,  that  during  this  period  this 
"  new  government,"  or  any  of  its  officers,  were  legally  in  au- 
thority. It  was  a  government  unknown  to  the  laws  of  this 
State,  and  the  laws  and  Constitution  of  the  Union.  It  was  "  a 
foreign  affair"  —  a  mere  instrument  of  the  Rebellion  it  had 
been  established  to  promote  ;  and  its  officers  and  acts  are  not 
entitled  to  comity  or  recognition  in  the  courts  of  this  State. 
Chisholm  V.  Coleman,  supra  ;  also,  7  How.  1 ;  5  How.  343  ; 
Cherokee  Nation  v.  Greorgia,  5  Pet.  18.  Then,  Theo.  Guyol,  the 
person  who  protested  the  bill  of  exchange  sought  to  be  re- 
covered in  this  suit,  having  been  appointed  to  the  office  of 
notary  public  by  Thomas  Moore,  the  governor  so-called  of  the 
State  of  Louisiana,  derived  no  authority  from  such  appoint- 
ment to  act  in  the  office  of  notary  public,  whi;h  this  court 
can  recognize.  His  acts  are  not  those  of  a  legal  officer  of  the 
legal  state  government  of  the  State  of  Louisiana ;  and  it  is 
not  to  be  presumed,  without  proof,  that  Turner,  as  indorser  of 
the  security  in  controversy,  agreed  to  be  bound  by  any  other 
protest  than  that  made  by  a  legal  officer  in  the  manner  ap- 
pointed by  law. 

It  is  true  that  the  law  of  the  contract  enters  into  it,  and 
explains  its  stipulations.  But  if  the  parties  choose  to  go 
beyond  this,  they  must  make  it  a  part  of  the  contract  by 
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agreement.  Moore,  being  an  illegal  officer  himself,  of  an  ille 
gal  and  treasonable  government,  —  a  government  confederating 
and  making  war  to  destroy  the  nation,  —  could  not  confer  any 
legal  authority  on  his  appointee.  It  is  true  that  the  appoint- 
ee's (the  notary's)  office  was  just  as  good  as  Governor  Moore's, 
and  no  better.  But  Governor  Moore,  the  rebel  executive  of 
the  rebel  state  government  in  the  State  of  Louisiana,  was  not 
such  an  officer  as  this  court  could  recognize.  Chisholvi  v.  Cole- 
man, 43  Ala.  204,  and  cases  supra.  After  the  overthrow  of 
the  "  existing  government,"  and  the  erection  of  the  "  new 
government,"  there  was  no  legal  government  in  the  State  of 
Louisiana.  This  was  "  suppressed  and  swept  away."  Gov- 
ernment, in  its  executive  sense,  consists  of  its  offices.  Where 
there  is  no  legal  government  then,  there  can  be  no  legal  offices, 
and  no  one  to  appoint  functionaries  to  such  offices.  Governor 
Moore  himself  was  wholly  without  authority,  and  he  could  not 
bestow  that  which  he  did  not  possess.  He  was  not  the  repre- 
sentative of  the  sovereign  power.  He  was  at  war  with  it,  and 
seeking  to  overthrow  and  destroy  it.  He  was  merely  the  agent 
of  force  and  treason.  To  set  up  his  authority  as  legal,  is 
against  the  public  policy  of  the  nation,  and  against  law.  For 
the  courts  to  attempt  this,  without  legislative  aid,  seems  to  me 
but  a  perilous  indorsement  of  the  Rebellion  itself.  Then,  if 
Moore's  authority  was  vain,  his  appointee's  was  equally  vain. 
The  stream  cannot  rise  above  the  fountain.  Where  there  is 
no  power,  none  can  be  given.  Ex  nihilo  nihil  fit.  Then,  the 
protest  and  notice  by  Guyol  as  a  notary  public,  as  shown  in 
the  evidence,  were  not  sufficient  to  bind  Turner,  the  indorser. 

But  it  is  insisted  that,  if  Guyol's  appointment  was  illegal, 
yet  he  was  a  notary  de  facto,  and,  as  such,  his  acts  as  such 
ought  to  be  sustained.  If  this  is  true  of  Guyol,  it  is  equally  true 
of  Governor  Moore,  who  appointed  him,  and  of  all  the  officers 
so-called,  of  the  Confederate  organization.  In  the  case  of 
Chisholm  V.  Coleman,  43  Ala.  204,  this  court  expressly  refused 
to  give  such  validity  to  the  Rebellion  as  this  must  necessarily 
lead  to.  Before  there  can  be  an  officer  de  facto,  there  must  be 
a  government  known  to  the  court  of  which  the  office  is  a  part, 
and  the  functions  of  which  the  party  acting  is  seeking  to  per- 
form. Where  the  government  is  illegal,  and  forbidden  by  the 
Constitution  of  the  nation,  and  the  office  is  a  function  of  such 
illegal  government,  and  the  appointment  is  by  an  illegal  author- 
ity, I  do  not  see  how  such  a  person  can  be  brought  into  our 
courts,  and  his  acts  set  up  as  valid  acts,  when  the  court  neither 
knows  him,  his  office,  or  his  government,  in  any  legal  sense. 
Enough  appears  from  Guyol's  deposition  to  show  that  he  was 
acting  as  Governor  Moore's  appointee  in  an  office  of  the  illegal 
government.     Indeed,  enough  is  known  of  the  violence  of  the 
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rebel  government  in  Louisiana,  to  make  it  certain  that  he 
would  not  have  been  permitted  to  have  acted  in  any  other  way. 
Not  only  this,  but  it  was  not  allowed  that  any  one  in  respon- 
sible position  should  acknowledge  the  authority  of  any  other 
government,  save  that  of  the  insurgent  power,  without  incur- 
ring the  danger  of  expulsion  from  the  State,  imprisonment,  or 
personal  destruction.  Ann.  Cyclop.  1862,  pp.  553,  554.  Such 
violence,  doubtless,  finds  its  excuse  in  the  terrible  exigencies 
which  accompany  an  attempt  to  destroy  a  powerful  and  a  good 
government.  I  do  not  think,  then,  that  Guyol's  acts  are  enti- 
tled to  the  credit  of  a  notary  de  facto. 

3.  The  holder  of  a  bill  of  exchange  is  not  bound  to  rely  on 
the  agency  of  a  notary  public,  in  order  to  have  his  bill  pro- 
tested upon  its  dishonor,  though  this  is  the  most  usual  and 
convenient  practice.  If  there  be  no  legal  notary,  then,  on  de- 
mand and  refusal  of  payment,  it  is  sufficient,  if  the  protest  be 
made  out  and  drawn  up  by  a  respectable  inhabitant  of  the 
place  where  the  bill  is  payable  in  the  presence  of  two  wit- 
nesses ;  and  it  should  be  made  out  and  drawn  up  in  the  form 
required  by  the  law  or  usage  of  the  place  where  it  is  made. 
Story  on  Bills,  §  276  ;  Kyd  on  Bills,  pp.  136,  137  ;  Chitty  on 
Bills,  pp.  362,  363;  2  Parsons  on  Notes  &  Bills,  p.  633; 
Burke  v.  MeKay^  2  How.  66.  The  bill  of  exchange  in  this 
case  does  not  appear  to  have  been  protested  in  this  latter  form, 
but  the  holder  relies  solely  on  the  protest  of  the  illegal  notary. 
Such  reliance  is  insufficient  to  sustain  his  case.  The  protesting 
officer  or  person  must  have  legal  authority  to  act.  Rev. 
Code,  §  1089. .  This  Guyol  did  not  have. 

I  am  aware  that  certain  members  of  the  National  Judicary 
have  intimated  opinions,  in  one  or  two  cases,  which  seem  to 
militate  against  the  conclusion  above  announced  ;  but  these 
intimations  have  had  no  solemn  recognition  by  the  whole  court 
of  last  resort.  Until  this  is  the  case,  I  do  not  feel  bound  to 
follow  them,  however  eminent  the  source  may  be  from  which 
such  intimations  come. 

4.  The  question  as  to  the  notice  of  protest  may  be  briefly 
answered.  There  was  no  proof  of  any  actual  attempt  to  give 
notice,  except  by  a  deposit  of  a  copy  of  the  protest  made  by 
Guyol,  in  the  post-office  at  New  Orleans,  in  the  State  of 
Louisiana,  on  the  next  day  after  the  protest  was  made.  This 
was  in  time,  and  if  the  mails  had  been  then  carried  by  the 
regular  contractors  and  mail  agents  of  the  government  of  the 
United  States,  this  would  have  been  sufficient  evidence  of  no- 
tice to  fix  the  liability  of  the  indorser  Turner,  whether  he  re- 
ceived the  notice  or  not,  provided  Guyol's  protest  was  valid. 
Rev.  Code,  §  1850  ;  Green  v.  Farley,  20  Ala.  322  ;  1  Parsons 
on   Notes  &  Bills,  pp.  508,  613.      B\ismrd  v.  Levering,   6 

VOL.  I.  18 
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Wheat.  102.  The  "  mail "  referred  to  in  the  Revised  Code 
is  the  regular  legalized  mail  of  the  government  of  the  United 
States.  No  other  mails,  as  applicable  to  the  states  of  the 
Union,  were  known  at  the  adoption  of  this  Islw.  None  other, 
then,  could  have  been  intended.  The  intention  of  the  law 
makes  the  law.  The  "  Confederate  mails,"  or  mails  of  the 
rebel  organization,  were  merely  mails  so-called.  The  attempt 
to  send  a  notice  by  such  a  mode  of  conveyance  is  not  sufficient 
under  our  statute,  unless  it  appears  that  it  was  actually  carried. 
If  the  notice  was  actually  sent  forward  to  the  indorser,  with 
due  and  proper  diligence,  this  would  be  sufficient,  regardless 
of  the  mode  of  conveyance.  But,  under  our  statute,  the  notice 
must  be  sent  by  the  regular  and  lawful  mail  of  the  government 
of  the  United  States  ;  because  it  is  to  be  presumed  that  that 
mail  is  carried  forward  with  all  proper  and  due  diligence,  under 
penalties  and  authority  of  law,  to  enforce  its  rapid  and  safe 
transportation.  This  cannot  be  presumed  of  the  Confederate 
mails.  It  must,  therefore,  be  shown  by  competent  proof.  That 
has  not  been  done  in  this  case.  A  failure  to  do  this  discharges 
the  indorser.  Hives  v.  Parmley,  18  Ala.  256  ;  Story  on  Bills, 
§§  381,  382,  383,  and  cases  cited  ;  1  Parsons  on  Notes  & 
Bills,  p.  616,  and  cases  in  notes. 

5.  The  complainant  in  the  court  below  also  relies  upon  the 
admission  of  Turner,  to  show  that  he  had  notice  of  the  protest 
of  the  bill  of  exchange  in  this  case.  Turner  admitted  that  he 
was  largely  indebted,  and  he  referred  to  the  claim  in  this  suit 
as  a  part  of  his  indebtedness.  It  is  true  such  acknowledg- 
ments are  presumptive  evidence  of  notice  of  protest,  when 
made  under  a  full  knowledge  of  all  the  facts,  where  there  has 
been  a  legal  protest.  Story  on  Bills,  §  320.  But  such  admis- 
sions must  be  preceded  by  a  legal  protest,  before  they  can 
avail  anything  against  the  indorser.  In  this  case,  no  such 
legal  protest  has  been  shown.  The  confession  of  indebtedness 
was,  therefore,  insufficient  to  prove  notice  of  protest,  which 
would  bind  Turner  or  his  estate.  Billgery  v.  Bi^anch  ^  Sons, 
8  New  Series  American  Law  Register,  334,  349. 

6.  The  objection  to  the  evidence  of  the  insolvency  of  Tur- 
ner's estate,  as  shown  by  the  proceedings  and  decree  of  insol- 
vency in  the  Court  of  Probate,  need  not  be  determined  in  this 
opinion.  There  was  other  evidence,  which  was  abundantly 
sufficient,  without  this,  to  show  that  Turner  was  largely  in- 
debted at  the  making  of  the  deed  complained  of ;  in  truth, 
that  the  deed  conveyed  quite  all  his  visible  and  valuable  estate. 
The  evidence  of  the  insolvency  afforded  by  the  decree  was 
merely  cumulative,  and  there  was,  so  far  as  this  point  in  the 
case  was  involved,  sufficient  other  evidence,  unobjected  to,  to 
sustain  the  chancellor's  determination.     When  this  is  the  case, 
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this  court  will  not  reverse,  for  such  an  error,  admitting  it  to  be 
one.  See  Goodrich  v.  Goodrich,  44  Ala.  670.  This  objection, 
for  the  present,  is  therefore  pretermitted  and  left  open. 

7.  The  objection  raised  by  the  demurrer,  that  the  bill 
is  without  equity,  cannot  be  sustained.  Besides  the  special 
grounds  of  equitable  relief  enumerated  in  the  Revised  Code, 
the  powers  and  jurisdiction  of  courts  of  chancery  extend  to 
such  other  cases  as  may  be  provided  by  law.  Rev.  Code,  § 
698.  A  further  section  of  the  Code  directs  that  "  a  creditor 
without  a  lien  may  file  a  bill  in  chancery,  to  subject  to  the 
payment  of  his  debt  any  property  which  has  been  fraudulently 
transferred,  or  attempted  to  be  fraudulently  conveyed  by  his 
debtor."  Rev.  Code,  §  3446.  This  statute  is  intended  to  en- 
large the  former  remedies  in  equity,  and  it  should  be  liberally 
construed.  The  case  stated  in  the  complainant's  bill  clearly 
comes  within  the  purview  of  this  statute.  In  substance,  the 
bill  alleges  that  the  complainant  is  a  creditor  of  Turner,  and 
that  Turner  had  made  a  fraudulent  conveyance  of  his  prop- 
erty to  certain  of  the  defendants  in  the  court  below,  and  that 
there  is  a  deficiency  of  effects  of  Turner's  estate  to  pay  his 
debts.  This  is  sufficient.  Crawford  et  al.  v.  Kirksey  et  al. 
June  Term,  1872,  head-notes,  p.  20. 

8.  I  will  now  dispose  of  the  cross-assignment  of  errors  made 
by  the  administrator  of  the  estate  of  Turner,  deceased.  He 
contends  that  the  conveyance  assailed  by  the  complainant  Neal, 
in  the  court  below,  ought  to  be  set  aside  and  decreed  to  be 
void,  and  that  the  property  therein  conveyed,  or  the  moneys 
into  which  it  may  be  converted  by  a  sale,  ought  to  be  decreed 
to  him,  to  be  administered  by  him  as  assets  of  said  estate  for 
distribution  under  the  decree  of  insolvency,  which  has  been 
rendered  in  the  conduct  of  his  administration  of  said  estate  ; 
and  he  assails  the  chancellbr's  decree,  because  it  fails  so  to 
order  and  adjudge.  It  is  not  pretended  that  Turner's  convey- 
ance, which  is  assailed  by  the  bill,  is  not  good  as  against  Tur- 
ner himself,  and  all  the  world  except  creditors.  The  deed  was 
made  long  before  Turner's  death.  It  passed  all  his  title,  in 
law  and  in  equity,  to  his  donees,  at  its  delivery.  At  his  death, 
then,  Turner  had  no  title  whatever  to  the  property  thus  con- 
veyed, and  nothing  passed  to  his  representative.  It  was  not, 
and  could  not  become,  assets  in  the  administrator's  hands.  If 
no  creditor  interferes,  no  one  else  could  disturb  the  title  of  the 
owner  under  the  deed  of  Turner.  Assets  are  described  to  be 
"  all  those  goods  and  chattels,  actions  and  commodities,  which 
were  of  the  deceased,  in  right  of  action  or  possession,  as  his 
own,  and  so  continued  to  the  time  of  his  death,  and  which 
after  his  death  the  executor  or  administrator  doth  get  into  his 
hands,  as  duly  belonging  to  him  in  right  of  his  executorship  or 
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administratorsliip  ;  and  all  such  things  as  do  come  to  the  exec- 
utor or  administrator  in  lieu,  or  by  reason  of  that ;  and  noth- 
ing else  shall  be  said  to  be  assets  in  the  hands  of  the  executor 
or  administrator,  to  make  him  chargeable  to  a  creditor  or  a 
legatee."  Shep.  Touchstone,  p.  496.  This  definition,  some- 
what extended,  is  approved  by  Williams  in  his  work  "  on 
Executors."  2  Wm.  Ex.  p.  1176,  marg.  But  the  property 
mentioned  in  this  case  does  not  come  within  the  description 
of  any  of  these  instances.  Our  statute  simply  makes  "  the 
whole  property  of  the  decedent,"  real  and  personal,  save  cer- 
tain exceptions  named  in  the  law  itself,  liable  for  the  payment 
of  his  debts.  Rev.  Code,  §§  2060,  2061.  The  property  here 
in  dispute  cannot  be  said  to  be  any  part  of  "  the  whole  prop- 
erty of  the  decedent,"  because  he  had  parted  with  his  title 
before  his  death.  But  the  law,  in  favor  of  the  creditors  of  the 
donor  in  such  a  conveyance,  makes  the  person  who  receives 
the  property  thus  conveyed  a  trustee  of  such  of  the  creditors 
as  are  entitled  to  claim  it,  and  do  claim  it,  for  the  payment  of 
their  debts,  provided  the  conveyance  is  fraudulent  as  to  them  ; 
that  is,  provided  it  is  a  conveyance  made  to  hinder,  delay,  or 
defraud  creditors.  Rev.  Code,  §  1865.  And  this  trustee  of 
the  creditors  can  be  brought  into  a  court  of  chancery,  where 
the  trust  will  be  administered  for  the  benefit  of  the  creditors 
entitled  to  complain,  and  who  do  complain,  but  not  for  the 
benefit  of  the  estate.  Rev.  Code,  §  3446.  If  there  is  a  res- 
idue of  the  fund  left  after  the  complaining  creditors  are  paid, 
it  belongs  to  the  donees  in  the  conveyance,  and  not  to  the 
representative  of  the  estate.  See  Marler,  Adni'x^  v.  Marler, 
6  Ala.  367  ;  Osborne  v.  Moss,  7  John.  161 ;  also  Moody,  AdmW, 
V.  Fry  et  al.  3  Humph.  567  ;  Winn  v.  Bennett,  31  Miss.  653  ; 
Whitney  v.  Freeland,  26  Miss.  481 ;  Henriques  v.  Hone,  2 
Edw.  Ch.  R.  123.  I  think,  therefore,  that  the  funds  raised 
from  such  property  are  trust  funds  for  the  benefit  of  complain- 
ing creditors,  and  for  no  one  else  ;  and  the  Court  of  Chancery 
being  rightfully  in  possession  of  the  administration  of  the 
trust,  should  go  on  and  finish  it,  as  the  law  requires.  Blakey''s 
AdrrCr  v.  Blakey^s  Heirs,  9  Ala.  391  ;  also  Lucas  v.  Atwood, 
2  Stew.  378  ;  Pharis  v.  Leachman,  20  Ala.  662  ;  Watts  v. 
aayle  ^  Bower,  20  Ala.  817  ;  State  Bank  v.  Mlis,  30  Ala. 
478  ;  Quarles  v.  Grriysby,  31  Ala.  172.  Under  this  view  of 
our  law,  the  cross-assignment  of  errors  cannot  be  sustained. 

Before  proceeding  to  dispose  of  the  appellee's  motion  to  dis- 
miss the  appeal  in  this  case,  I  will  take  occasion  to  say  that  no 
opinion  is  intended  to  be  given  upon  the  validity  of  the  convey- 
ance involved  in  this  case. 

9.  The  motion  to  dismiss  may  now  be  disposed  of.  It  can- 
not be  sustained.   Where  appeals  and  writs  of  error  are  allowed, 
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no  judgment  can  be  said  to  be  absolutely  final,  until  the  time 
for  taking  the  appeal  has  elapsed.  The  decree  in  this  case 
bears  date  February  18,  1871,  and  the  register's  certificate 
shows  that  the  appeal  was  taken  on  the  25th  day  of  March  of 
the  same  year.  This  was  in  time  to  exclude  the  Statute  of 
Limitations  in  such  a  case.  Rev.  Code,  §  3508.  This  was 
after  the  passage  of  the  law  entitled  "  An  act  to  prescribe  the 
terms  on  which  married  women  may  take  appeals  to  the  Su- 
preme Court,  and  the  effect  of  such  appeals,"  approved  March 
9, 1871.  Pamph.  Acts  1870, 1871,  p.  45.  The  appellee  assails 
this  law  as  invalid,  because  it  impairs  the  obligation  of  con- 
tracts ;  and  cites  Weaver  v.  Lapsley  (43  Ala.  224),  as  the  au- 
thority on  which  he  relies  to  sustain  his  ground  of  motion. 
The  appeal  does  not  assail  the  validity  of  the  judgment  of  the 
court  below,  nor  the  contract  on  which  it  is  founded.  It  is  but 
a  continuation  of  the  suit,  as  to  certain  questions  in  litigation 
in  another  court.  There  is  no  stipulation  in  appellee's  con- 
tract that  the  right  of  appeal  shall  be  denied  to  the  appellants. 
If  the  local  state  legislature  chooses  to  direct  by  statute  how 
appeals  shall  be  taken,  this  must  necessarily  be  the  law  of  ap- 
peals in  the  local  courts.  It  is  a  matter  of  practice.  It  is  the 
mode  of  transmitting  a  cause  from  an  inferior  to  a  superior 
court.  It  is  a  matter  under  the  government  of  the  state  leg- 
islature. It  has  nothing  to  do  with  the  contracts  litigated  in 
the  state  courts.  It  is  merely  a  mode  of  ending  the  litigation. 
It  leaves  the  contract,  that  may  be  the  foundation  of  the  suit, 
wholly  without  any  impairment  of  its  obligation  whatever. 
That  the  appellant  shall  give  bond  to  secure  the  costs  of  ap- 
peal, is  a  mere  regulation  of  the  practice  by  statute.  Such  a 
statute  may  be  repealed.  It  takes  away  from  the  appellee  no 
vested  right.  Cooley's  Const.  Limitations,  p.  361,  and  cases 
cited  in  notes  ;  also  Anonymous^  2  Stew.  228  ;  Page  ^  Wife 
V.  Matthetvs,  40  Ala.  547  ;  Curry  v.  Landers,  35  Ala.  280. 
The  motion  to  dismiss  the  appeal  is  therefore  overruled  with 
costs. 

And  finally,  from  the  principles  above  announced,  the  appel- 
lee is  not  entitled  to  recover.  The  decree  of  the  court  below 
is  reversed,  and  the  cause  is  dismissed  out  of  this  court  at  ap- 
pellee's costs  ;  and  the  decree  of  this  court  will  be  so  entered. 

Note  by  Reporter.  —  On  a  subsequent  day  of  the  term, 
in  response  to  an  application  for  a  rehearing  by  the  counsel  of 
the  complainant  below,  the  following  opinion  was  delivered  :  — 

PETERS,  J.  —  This  case  was  very  carefully  considered  in 
the  opinion  heretofore  delivered.  The  rehearing  is  but  an  ap- 
plication to  go  over  the  same  grounds,  without  any  new  light 
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upon  the  subject,  which,  in  my  conception  of  the  merits  of  the 
case  made  in  the  bill,  would  justify  any  change  in  the  result. 
The  argument  on  which  the  opinion  is  based  cannot  be  mis- 
taken. It  is  unnecessary  to  repeat  it.  The  commerce  between 
the  states  in  rebellion  ought  to  have  been  forbidden.  It  is  well 
known  that  large  supplies  of  "  meat  and  bread  and  munitions 
of  war  "  were  obtained  from  the  State  of  Kentucky  for  the  use 
of  the  rebel  armies.  It  is  said  by  a  very  competent  authority, 
that  "  the  capture  of  the  stores  at  Manassas  Junction  and  Har- 
per's Ferry,  and  the  spoils  taken  from  Kentucky,  were  of  im- 
mense service  to  the  cause,"  that  is,  the  Rebellion.  In  1862, 
it  was  said  by  the  Confederate  leaders,  "  there  are  more 
hogs  and  cattle  in  Kentucky,  available  for  general  consumption, 
two  or  three  to  one,  than  are  now  left  in  all  the  South  besides  ; 
and  steps  ought  to  be  taken  by  the  government "  (insurrec- 
tionary) "  to  drive  those  animals,  as  well  as  mules  and  horses, 
as  the  armies  march  forward,  and  place  them  within  our  lines. 
It  is  not  only  positively  important  to  us  "  (the  rebels)  "  that 
these  animals  should  be  promptly  secured  as  they  fall  within  our 
grasp,  but  it  is  negatively  so  also,  in  depriving  the  enemy " 
(federals)  "  of  the  convenient  supplies  of  meat  for  the  army, 
which  they  have  derived  from  Kentucky."  Ann.  Cycl.  1862,  p. 
250,  Art.  Confederate  States.  It  is  very  evident  that  these  in- 
dispensable "  munitions  of  war  "  could  be  just  as  easily  moved 
from  one  rebel  state  to  another,  by  commerce,  as  they  could  by 
an  army,  and  much  more  cheaply.  All  such  commerce  was  of 
evil  policy.  It  could  be  carried  on  by  bills  of  exchange,  which, 
as  indispensable  facilities  of  commerce,  contributed  to  prolong 
the  war  of  the  insurrection.  And  as  such  commerce  between 
the  states  in  rebellion  was  an  instrumentality  calculated  o  be 
abused,  to  the  injury  of  the  government,  it  was  inimical  to  the 
public  policy.  I  therefore  still  think,  that  the  illegal  state  gov- 
ernment of  Louisiana  during  the  Rebellion  should  be  utterly 
ignored  in  our  courts,  and  all  the  acts  of  its  commercial  agents 
should  be  rejected.  This  has  been  done  in  this  case.  This  is 
in  accordance  with  the  true  theory  of  our  government,  and  I 
am  unwilling  to  abandon  it.  Billgery  v.  Branch  ^  Sons,  8 
Am.  Law  Register,  1869,  pp.  334,  349  (New  Series). 

I  cannot  consent  to  any  modification  of  the  judgment  of  this 
court  in  this  case.  It  is  clearly  inequitable  to  reverse  and  send 
the  case  back,  to  allow  the  complainant  below  the  opportunity 
to  speculate  in  the  chances  of  a  new  trial,  when  it  is  clear  that 
the  cause  does  not  justify  it. 

The  rehearing  is  denied,  with  costs. 


« 
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Smith  &  Ferguson  v,  Ledyard,  Goldthwaite  &  Co. 

Action  for  Damages  on  Refusal  to  accept  Bill  of  Exchange. 

1.  Letter  of  credit ;  construction  of,  and  liability  of  ivriter.  —  Letters  written  by  a 
mercantile  house  in  the  business  of  commission  merchants,  addressed  to  a  cotton  j^ 
buyer,  in  these  words:  "  Should  you  feel  inclined  to  try  this  market,  either  in  the 
way  of  speculation,  or  with  a  portion  of  your  own  crop,  it  will  afford  us  pleasure 
to  serve  you,  and  your  drafts  will  meet  with  due  honor  at  our  hands ; "  and,  "If 
you  can  ship  any  more,  you  can  draw  at  sight ;  your  own  cotton  we  are  holding," 

—  are  letters  of  credit  to  the  person  to  whom  they  are  addresse<l,  which  being  made 
known,  though  not  actually  shown,  to  a  banker,  who,  on  the  faith  of  them,  dis- 
counts the  drafts  of  the  cotton  buyer  on  the  writers,  for  cotton  bought  and  shipped 
to  them,  the  promise  enures  to  the  benefit  of  the  banker,  and  he  may  sue  in  his 
own  name  for  a  refusal  to  accept  the  drafts. 

2.  Dissolution  of  partnership ;  liability  of  new  firm  on  letter  of  credit  written  by  old. 

—  When  a  mercantile  partnership  is  dissolved  by  the  withdrawal  of  one  of  its  mem- 
bers, and  the  remaining  partners  continue  the  same  business  under  a  new  name, 
receiving  shipments  of  cotton  from  a  cotton  buyer,  to  whom  the  old  firm  had  ad- 
dressed a  letter  of  credit,  and  paying  his  drafts  against  the  shipments  as  before,  the 
new  firm  thereby  ratifies  the  letter  of  credit,  and  cannot  avoid  responsibility  on  ac- 
count of  the  change  of  partners. 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  John  Elliott. 

The  facts  of  this  case  were  thus  stated  in  the  opinion  of  the 
court  by  B.  F.  Saffold,  J. :  "  The  appellants  sued  the  appel- 
lees, to  recover  the  amount  of  a  bill  of  exchange  drawn  on  said 
appellees  by  William  Johnston,  and  by  him  indorsed  to  said 
plaintiffs.  The  first  count  in  the  complaint  charged  a  breach 
of  promise  on  the  part  of  the  defendants,  in  refusing  to  accept 
the  bill.  The  second  count  charged  that  the  bill  was  drawn 
on  the  defendants  by  Johnston,  to  pay  for  one  hundred  and 
thirty-five  bales  of  cotton,  which  he  had  purchased  on  his  own 
account,  and  shipped  to  the  defendants,  on  the  authority  of 
letters  of  credit  given  to  him  by  them  ;  that  the  plaintiffs  ad- 
vanced the  money  on  the  bill,  on  the  faith  of  said  letters  of 
credit ;  that  the  defendants  refused  to  accept  and  pay  the  bill, 
when  presented ;  that  Johnston  thereupon  assigned  and  trans- 
ferred the  cotton  to  the  plaintiffs ;  and  that  the  said  defend- 
ants refused  to  deliver  it  to  them,  but  sold  it  for  their  own 
benefit,  and  that  they  now  refuse  to  account  to  the  plaintiffs 
for  the  proceeds  of  sale.  The  common  money  counts  were 
also  added.  Issue  was  taken  on  all  of  the  counts.  The  plain- 
tiffs took  a  nonsuit  on  the  trial,  with  a  bill  of  exceptions,  on 
account  of  the  charges  given  by  the  court,  and  the  refusal  of 
charges  asked  by  them. 

"  The  facts  developed  by  the  evidence  are  these :  On  the 
29th  October,  1866,  Tarleton,  Ledyard  &  Co.,  a  commission 
house  in  Mobile,  wrote  to  Johnston,  inclosing  him  a  price- 
current,  and  saying,  *  Should  you  feel  inclined  to  try  this 
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market,  either  in  the  way  of  speculation,  or  with  a  portion  of 
your  own  crop,  it  will  afford  us  pleasure  to  serve  you,  and  your 
drafts  will  meet  with  due  honor  at  our  hands.'  On  the  3d 
January,  1867,  they  again  wrote,  '  If  you  can  ship  any  more, 
you  can  draw  at  sight ;  your  own  cotton  we  are  holding.'  On 
the  1st  February,  1867,  Tarleton  withdrew  from  the  firm  of 
Tarleton,  Ledyard  &  Co.,  and  the  other  members  then  resolved 
themselves  into  the  firm  of  Ledyard,  Goldthwaite  &  Co.,  to 
continue  the  same  business,  and  to  settle  that  of  the  late  firm. 
A  circular  to  this  effect  was  sent  to  Johnston,  who,  up  to  this 
time,  had  only  availed  himself  once  of  the  privilege  invited  by 
the  letter  above  mentioned.  Afterwards,  and  until  March  21, 
1867,  he  purchased  several  lots  of  cotton  at  different  times, 
and  shipped  them  to  the  new  firm,  paying  for  them  by  drafts 
on  the  defendants,  which  were  cashed  by  the  plaintiffs ;  and 
these  drafts  were  duly  accepted,  and  paid,  on  presentation. 
Johnston's  practice  was  to  inquire  of  the  plaintiffs,  before  buy- 
ing the  cotton,  whether  they  would  advance  the  money  on 
drafts  drawn  by  him  on  the  defendants,  which  he  said  he  was 
authorized  to  do.  He  did  not  exhibit  his  authority,  but  the 
plaintiffs  believed  his  statement.  On  the  21st  March,  1867, 
he  gave  them  the  bill  of  exchange  in  question,  in  consideration 
of  the  money  advanced  by  them  with  which  he  bought  one 
hundred  and  thirty-five  bales  of  cotton,  which  he  shipped  to 
the  defendants.  On  the  same  day,  the  defendants,  writing 
from  Mobile,  informed  Johnston,  '  Under  the  present  fluctua- 
tions in  prices,  we  do  not  care  to  come  under  acceptance  for 
the  cost  of  shipments,  and  must  ask  a  margin  of  at  least  three 
cents  a  pound.'  On  the  next  day  (March  22d),  they  acknowl- 
edged the  receipt  of  the  one  hundred  and  thirty-five  bales, 
alluded  to  the  letter  written  the  evening  before,  and  said,  '  On 
receipt  of  the  bill  for  one  hundred  and  thirty-five  bales,  pre- 
suming you  would  draw  as  before  [we]  telegraphed  you  as 
follows :  "  Shipment  per  St.  Charles  received.  Draw  for  $15 
per  bale  less  than  cost.  If  drawn,  make  provision  as  above 
before  bill  appears," '  &c.  On  the  25th  March  they  wrote  to 
Johnston  :  '  Your  thirty  days'  draft,  21st  March,  for  upwards 
$17,000,  was  presented  this  morning  for  acceptance.  Not  hav- 
ing any  advice  from  you,  and  being  without  a  reply  to  our  T. 
D.  of  the  22d  on  receipt  of  the  one  hundred  and  thirty-five 
bales,  we  declined  assuming  the  responsibility.  We  will  ac- 
cept for  $14,000  on  account  of  this  shipment,  being  in  advance 
already  $2,100  for  charges.'  On  the  1st  April,  1867,  Johnston 
wrote  to  them,  '  You  will  please  hold,  subject  to  the  order  of 
Messrs.  Smith  &  Ferguson,  the  proceeds  of  sale  of  one  hundred 
and  thirty-five  bales  of  cotton  shipped  you  by  Str.  St.  Charles, 
and  for  which  I  drew  on  you  a  bill  at  thirty  days  for  $17,278.68, 
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which  you  refused  to  accept ;  they  having  paid  for  said  one 
hundred  and  thirty-five  bales  cotton.'  Letters  were  subse- 
quently written  by  the  defendants  to  Johnston,  informing  him 
that  they  were  holding  his  cotton,  suggesting  to  him  to  ship  to 
Liverpool,  offering  to  advance  for  him  for  that  purpose,  and 
advising  him  to  make  arrangements  with  Smith  &  Ferguson  to 
assist  him  in  doing  so.  Johnston  had  fallen  much  behind  with 
the  defendants,  and  they  appropriated  the  proceeds  of  said  one 
hundred  and  thirty-five  bales,  his  last  shipment  to  them,  to  the 
payment  of  his  account  with  them ;  paying  to  the  plaintiffs,  on 
his  order,  the  balance  of  several  thousand  dollars  due  to  him, 
which  was  credited  on  said  bill  of  exchange. 

"  The  above  being  the  substance  of  the  testimony,  the  court 
held :  1st,  that  the  letters  of  October  29,  1866,  and  January  3, 
1867,  were  not  such  letters  of  credit  as  authorized  the  plaintiffs 
to  sue  in  their  own  names  for  a  breach  of  promise  in  not  ac- 
cepting the  bill  of  exchange ;  and,  2d,  that  the  bill  being  gen- 
eral, and  drawn  on  no  particular  fund,  created  no  lien  on  the 
one  hundred  and  thirty-five  bales  of  cotton  in  favor  of  the 
plaintiff's,  superior  to  the  defendants'  right  to  appropriate  the 
proceeds  of  the  sale  of  the  cotton  to  whatever  balance  was  due 
to  them  by  Johnston.  The  charges  of  the  court,  in  which 
these  principles  are  stated,  are  now  assigned  as  error." 

L.  Gibbons  &  J.  L.  Smith,  for  appellants. 

E.  S.  Dakgan  &  Jno.  T.  Taylor,  contra. 

B.  F.  SAFFOLD,  J.  — The  Revised  Code  provides,  that 
"  No  person  within  this  State  must  be  charged  as  the  acceptor 
of  a  bill  of  exchange,  unless  his  acceptance  is  in  writing,  signed 
by  himself  or  agent "  (§  1840)  ;  and  that  an  unconditional 
promise  in  writing,  to  accept  a  bill  before  it  is  drawn,  amounts  to 
an  actual  acceptance.  §  1841.  These  sections  "  must  not  be 
construed  to  impair  theright  of  any  person  to  whom  a  prom- 
ise to  accept  a  bill  has  been  made,  and  who,  on  the  faith  of 
such  promise,  has  negotiated  the  bill,  to  recover  damages  of 
the  person  making  such  promise,  on  his  refusal  to  accept  such 
bill."     §  1844. 

The  letter  of  Tarleton,  Ledyard  &  Co.,  dated  October  29, 
1866,  was  a  solicitation  of  business  for  their  own  advantage. 
It  was  made  in  view  of  a  well  known  usage  of  trade,  that  a 
buyer  of  cotton  would  pay  his  vendors  out  of  the  proceeds  of 
a  draft,  or  bill  of  exchange,  drawn  on  those  to  whom  he  con- 
signed it,  which  he  sold  to  some  banker.  Without  a  previous 
agreement,  the  drawees  would  not  accept  the  bill,  unless  they 
chose  to  do  so  after  receiving  the  cotton.     Therefore,  such  an 
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agreement  is  usually  made.  Their  letter  of  January  3,  1867, 
was  a  renewed  solicitation.  These  letters  contain  an  express 
and  unqualified  promise  to  Johnston,  to  accept  his  bills  for  the 
purchase  of  any  cotton  shipped  to  them.  He  could,  unques- 
tionably, sue  them  for  damages,  on  their  refusal  to  accept  such 
bills,  negotiated  by  him  on  the  faith  of  the  promise.  It  was 
in  the  contemplation  of  these  parties,  that  some  other  person 
was  to  become  interested  in  the  bills,  because  without  a  nego- 
tiation with  some  other  they  would  be  of  no  use.  Whoever 
gave  a  proper  consideration  for  them,  on  the  faith  of  the  prom- 
ise, necessarily  became  a  participant  in  the  benefits  of  the 
promise  equally  with  Johnston.  A  written  promise,  made  to 
one  person,  may  enure  as  a  promise  in  favor  of  another  person, 
who  gives  credit  on  the  footing  of  that  promise,  where  the 
terms  of  the  letter  are  such  as  prove  that  it  was  intended  to  be 
shown,  and  to  produce  that  very  credit.  Adams  v.  Jones^ 
12  Peters,  207,  213  ;  Carnegie  v.  Morrison,  2  Met.  R.  381, 
395. 

In  Laurason  v.  Mason  (3  Cranch,  492),  the  promise  was 
contained  in  a  note,  as  follows :  "  We  will  become  your  secu- 
rity for  one  hundred  and  thirty  barrels  of  corn,  payable  in 
twelve  months."  Judge  Marshall  said,  "  The  note  was  cer- 
tainly intended  to  give  a  credit  to  the  person  addressed.  The 
defendants  are  bound  by  every  principle  of  moral  rectitude  and 
good  faith  to  fulfil  those  expectations  which  they  thus  raised, 
and  which  induced  the  plaintiff  to  part  with  his  property. 
The  evidence  was  clear  that  the  credit  was  given  upon  the 
faith  of  the  letter."  To  the  same  effect  are  Boyce  v.  Ed- 
wards, 4  Peters,  121 ;  Story  on  Bills  of  Exch.  §  462,  and 
notes  1  and  2.  The  case  of  Blakeston  v.  Dudley  (5  Duer 
(N.  Y.)  R.  373)  is  not  good  authority,  because  it  confines  the 
benefit  of  the  promise  to  the  person  to  whom  it  was  directly 
made,  or  who  negotiated  the  bill,  meaning  thereby  one  who 
passed  it  merely.  He  who  receives  the  bill  for  value,  negoti- 
ates it  as  well  as  he  from  whom  it  is  received.  It  requires  at 
least  two  to  make  a  negotiation.  Webst.  Diet.  There  is  no 
reason  why  the  plaintiffs  should  have  actually  seen  the  letters 
of  credit.  The  possession  of  them  by  Johnston,  and  the  credit 
given  on  their  faith,  make  out  the  liability.  The  sight  of  them 
would  be  only  additional  proof  that  the  credit  was  given  on 
the  faith  of  them. 

2.  The  defendants  were  the  same  persons  who,  with  Tarle- 
ton,  composed  the  firm  of  Tarleton,  Ledyard  &  Co.  They 
continued  the  same  business,  were  cognizant  of  the  arrange- 
ment with  Johnston,  and  accepted  its  benefits.  They  encour- 
aged the  plaintiffs  to  discount  the  bills  by  accepting  and  paying 
them.     They  expressly  authorized  Johnston,  by  the  letter  of 
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March  21,  1867,  to  draw  on  them  at  a  greater  margin  than  he 
had  previously  been  doing.  The  next  day  (March  22)  they 
promised  him  to  accept  the  bill  in  question,  with  a  larger  mar- 
gin. These  acts  show  both  their  construction  of  the  letters  of 
credit  and  their  ratification  of  them.  Whose  fault  was  it  that 
loss  was  sustained  in  these  transactions  ?  It  was  caused  by 
the  decline  in  the  price  of  cotton.  No  bad  faith  is  alleged 
against  Johnston  or  the  plaintiffs.  The  defendants  never  did 
revoke  the  authority  to  draw  on  them,  except  in  respect  to  the 
greater  margin  required  on  the  very  day,  and  after  the  bill  in 
controversy  was  drawn  and  delivered,  and  by  the  refusal  to 
accept  the  bill.  Even  after  their  refusal  to  accept  it  absolutely, 
they  agreed  to  accept  it  for  a  less  amount.  If  they  could  have 
applied  their  terms  of  March  21,  1867,  to  this  bill,  the  trans- 
actions between  the  parties  would  not  have  ceased  when  they 
did. 

The  charges  given  were  not  in  conformity  with  the  views 
herein  expressed.  It  is  unnecessary  to  consider  those  refused. 
The  judgment  is  reversed,  and  the  cause  remanded. 


Belshaw  «?.  Moses  &  Brother. 

Action  for  Damages  for  Unlawful  Detention  of  Land. 

Judgment  in  unlawful  detainer ;  7iot  conclusive  as  to  damages.  —  A  judgment  re- 
covered before  a  justice  of  the  peace,  in  an  action  of  unlawful  detainer  (Hev.  Code, 
§§  3305,  3311-12),  is  not  a  bar  to  a  subsequent  action  for  damages  sustained  either 
before  or  after  its  rendition,  which  were  not  in  fact  recovered  by  it. 

Appeal  from  the  City  Court  of  Montgomery. 
Tried  before  the  Hon.  John  D.  Cunningham. 

Winter  &  Winter,  for  appellant. 

Stone  &  Clopton,  contra. 

B.  F.  SAFFOLD,  J.  —  The  appellant  sued  the  appellees 
to  recover  damages  for  the  detention  of  a  storehouse  or  office, 
from  the  1st  October,  1870,  to  the  1st  December,  1871.  The 
defendants  pleaded  that  on  the  10th  October,  1870,  the  plain- 
tiff instituted  an  action  of  unlawful  detainer  for  the  recovery 
of  the  premises  against  them,  before  a  justice  of  the  peace  ; 
and  on  the  14th  of  the  same  month  recovered  a  judgment.  A 
demurrer  to  this  plea  was  overruled,  and  judgment  was  given 
for  the  defendants  ;  and  this  ruling  of  the  court  is  now  assigned 
as  error.     The  demurrer  ought  to  have  been  sustained.     The 
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judgment  in  the  detainer  suit  did  not  necessarily  carry  any 
damages  with  it,  except  costs.  R.  C.  §  3305.  It  was,  there- 
fore, not  a  bar  to  an  action  for  damages  sustained  either  be- 
fore or  after  its  rendition,  which  were  not  recovered  by  it. 
The  suit  is  for  damages  accrued  subsequently  to  its  date. 
R.  C.  §§  3311,  3312. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Barker  v.  Bell. 

Contest  on  Probate  of  Will. 

1.  Organization  of  jury.  —  In  the  organization  of  a  jury,  on  the  trial  of  a  contest 
as  to  the  validity  of  a  will,  the  court  may  require  the  entire  list  of  jurors  sum- 
moned to  be  exhausted  before  resorting  to  talesmen  ;  and  when  talesmen  are 
summoned,  all  of  them  should  be  drawn  and  passed  on  before  others  are  sum- 
moned to  supply  the  places  of  those  who  have  been  challenged. 

2.  Pleadings  ;  error  without  injury  in  framing  issue.  —  On  the  trial  of  a  contest, 
before  the  Probate  Court,  as  to  the  validity  of  a  will,  if  the  record  shows  that  the 
cause  was  heard  on  proper  issues,  errors  in  the  manner  of  making  up  those  issues, 
not  calculated  to  affect  the  judgment,  will  not  be  considered  as  grounds  of  re- 
versal. 

3.  Putting  witnesses  under  ride.  —  The  proponent  of  a  will,  as  a  party  to  the  pro- 
ceeding, has  a  constitutional  right  to  be  present  at  the  trial,  and,  consequently,  is 
not  subject  to  the  order  excluding  the  witnesses. 

4.  Relevancy  of  former  will  as  evidence.  —  Where  the  paper  propounded  for  pro- 
bate bears  on  its  face  marks  of  mutilation,  and  one  of  the  questions  in  the  case  is, 
whether  it  was  so  mutilated  by  the  testator  himself,  with  the  intention  of  cancelling 
and  revoking  it,  or  by  his  widow  after  his  death,  a  former  will  would  be  relevant 
evidence  for  the  proponents,  as  showing  a  motive  on  the  part  of  the  widow  to  de- 
stroy the  latter,  if  the  former  bequeathed  a  greater  interest  to  her  than  the  latter  ; 
but  if  this  fact  does  not  appear  on  the  face  of  the  two  papers,  and  is  not  shown  by 
connecting  evidence,  the  former  will  is  not  admissible  as  evidence. 

5.  Mutilation,  cancellation,  and  republication  of  will. — A  will  which  is  mutilated 
by  the  testator,  by  tearing  oflFthe  signatures  of  himself  and  two  of  the  subscribing 
witnesses,  with  the  intention  of  cancelling  and  revoking  it,  can  only  be  republished 
by  a  subsequent  re-signing  and  written  attestation. 

6.  Revocation  by  subsequent  will. — Theexistenceof  a  subsequent  will  is  sufficient 
to  revoke  a  former  will,  without  proof  of  its  contents,  or  of  the  particulars  in  which 
it  differs  from  the  former. 

Appeal  from  the  Probate  Court  of  Cleburne. 

In  the  matter  of  the  probate  of  the  last  will  and  testament 
of  William  M.  Bell,  deceased,  which  was  propounded  for  pro- 
bate by  James  H.  Bell,  Middleton  R.  Bell,  John  H.  Bell,  and 
Gaston  Bell,  who  were  sons  of  said  decedent,  and  contested  by 
John  P.  Barker  and  Jeremiah  Smith  and  their  respective  wives, 
who  were  daughters  of  said  decedent.  The  grounds  on  which 
the  probate  of  said  will  was  contested  are  thus  stated  in  the 
record :  "  1.  That  said  paper  propounded  is  not  the  last  will 
and  testament  of  said  decedent.  2.  That  if  said  decedent  ever 
signed  the  said  paper,  his  signature  thereto  was  obtained  by 
fraud.      3.  That  if    said  decedent  ever   executed   and   pub- 
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lished  said  paper  as  his  last  will  and  testament,  it  was  done 
through  and  by  means  of  undue  influence  exercised  upon  the 
mind  of  said  decedent.  4.  At  the  time  said  paper  was  exe- 
cuted and  published,  said  decedent  did  not  have  a  sound  mind 
and  disposing  memory.  5.  At  the  time  said  paper  purports  to 
have  been  executed  and  published,  said  decedent  did  not  have 
sufficient  mental  capacity  to  execute  and  publish  a  will.  6. 
Said  paper  was  not  duly  executed  by  the  testator  as  his  last 
will  and  testament.  7.  If  said  decedent  executed  and  pub- 
lished said  paper  as  his  last  will  and  testament,  he  afterwards 
revoked  the  same,  by  tearing,  cancelling,  or  obliterating  the 
said  paper,  with  the  intention  of  revoking  the  same  by  the  said 
decedent  himself.  8.  If  said  decedent  ever  executed  said  pa- 
per as  and  for  his  last  will  and  testament,  he  afterwards  re- 
voked the  same,  by  executing  another  will  in  writing,  sub- 
scribed and  attested  according  to  the  requisitions  of  section  1930 
of  the  Revised  Code.  9.  If  said  said  decedent  ever  executed 
said  paper,  he  afterwards  revoked  the  same,  by  causing  it  to  be 
burnt,  torn,  cancelled,  or  obliterated,  by  another  person  than 
himself,  in  his  presence,  and  by  his  direction."  On  each  of 
these  allegations  issue  was  joined  by  the  proponents. 

The  following  "  additional  allegations  of  contest "  were  after- 
wards filed  by  the  contestants  :  "1.  After  the  execution  of  said 
written  instrument  propounded  for  probate,  as  the  last  will  and 
testament  of  said  decedent,  he  tore  the  same  with  the  intention 
of  revoking  it.  2.  After  the  execution  of  said  written  instru- 
ment propounded  for  probate,  said  decedent  revoked  the  same, 
by  the  execution  of  a  subsequent  will,  to  wit,  in  May  or  June, 
1868.  3.  After  the  execution  of  said  paper  propounded  for 
probate,  the  said  decedent  revoked  separately  each  bequest  and 
devise  therein  mentioned,  by  the  execution  of  another  will  in 
writing,  with  the  intention  of  revoking  the  same ;  4th,  or  by 
the  execution  of  a  paper  signed  by  said  testator,  and  attested 
by  three  witnesses,  who  subscribed  their  names  thereto  as  wit- 
nesses in  the  presence  of  said  decedent,  and  at  his  request, 
with  the  intention  of  revoking  separately  each  devise  and  be- 
quest as  aforesaid.  5.  After  the  execution  of  said  paper  writ- 
ing propounded  for  probate,  the  said  decedent  revoked  the 
same,  by  tearing,  burning,  cancelling,  or  obliterating  the  same, 
with  the  intention  of  revoking  it.  6.  Said  instrument  is  not 
the  last  will  and  testament  of  said  decedent."  The  proponents 
joined  issue  on  the  Ist,  5th,  and  6th  of  these  allegations ;  and 
to  the  2d,  3d,  and  4th  replied  "  that  if  the  said  decedent  made 
and  executed  another  will,  of  a  subsequent  date  to  the  will  of- 
fered for  probate,  he  destroyed  said  subsequent  will,  and,  after 
the  destruction  of  the  same,  duly  republished  the  will  now  of- 
fered for  probate."     To  this  replication  the  contestants  de- 
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murred,  because :  1st,  said  replication  states  merely  a  conclu- 
sion of  law ;  2d,  said  replication  does  not  state  any  fact  as  to 
the  republication  of  said  paper  propounded  for  probate ;  3d, 
said  replication  is  insufficient  in  law."  The  court  overruled 
the  demurrer,  and  the  contestants  then  "  rejoined,  in  short,  by 
consent,  that  said  paper  writing  propounded  for  probate,  after 
having  been  revoked  as  stated  in  the  allegations  replied  to,  was 
not  republished  by  any  instrument  in  writing,  or  by  any  paper 
writing,  signed  by  the  decedent  himself  alone,  or  by  some 
other  person  in  his  presence,  and  by  his  directions,  and  attested 
by  two  witnesses,  or  by  one  witness  whose  name  was  subscribed 
thereto  in  the  presence  of  said  decedent ;  nor  was  said  paper, 
after  the  revocation  thereof  as  aforesaid,  republished  by  the 
re-signing  or  re-writing  of  said  paper  by  the  decedent  himself, 
or  by  some  other  person  in  his  presence  and  by  his  direction, 
and  the  re-attesting  thereof  by  one  or  more  of  the  subscribing 
witnesses  thereto,  or  the  attesting  thereof  by  any  other  person 
or  persons  as  subscribing  witnesses,  who  subscribed  their  names 
thereto  in  the  presence  of  the  decedent."  The  court  sustained 
a  demurrer  to  this  rejoinder,  and  the  contestants  then  joined 
issue  on  the  replication.  To  these  rulings  of  the  court  on  the 
pleadings  exceptions  were  reserved  by  the  contestants. 

Several  exceptions  were  also  reserved  by  the  contestants  to 
the  rulings  of  the  court  in  the  organization  of  the  jury,  which 
are  thus  stated  in  the  bill  of  exceptions :  "A  jury  of  fifteen 
men  had  been  drawn  by  consent,  thirteen  of  whom  were  sum- 
moned and  appeared.  The  names  of  these  thirteen  were  writ- 
ten on  slips  of  paper,  and  put  in  a  hat,  and  twelve  jurors  were 
drawn  therefrom  by  the  sheriff ;  and  the  proponents  were  re- 
quired by  the  court  to  pass  upon  them.  They  peremptorily  chal- 
lenged one,  W.  Tolleson.  The  contestants  then  moved  the  court 
to  order  the  sheriff  to  summon  two  talesmen,  and  place  their 
names  in  the  hat,  and  draw  one  therefrom  to  supply  the  place  of 
said  Tolleson  ;  but  the  court  refused  said  motion,  and  ordered  the 
remaining  name  in  the  hat  to  be  drawn ;  to  which  ruling  the 
contestants  excepted.  The  proponents  having  announced  them- 
selves satisfied  with  the  jury,  the  contestants  then  challenged 
W.  W.  Thrasher  for  cause,  and  he  was  excused.  The  court 
then  ordered  the  sheriff  to  summon  two  suitable  talesmen,  and 
he  summoned  S.  M.  Roberts  and  John  J.  Burgess,  whose  names 
were  then  placed  in  the  hat ;  and  the  name  of  said  Burgess 
was  then  drawn  by  the  sheriff,  but  he  was  excused  by  the  court 
on  account  of  deafness.  The  name  of  said  Roberts  was  then 
drawn,  and  he  was  placed  on  the  jury  ;  and  the  proponents 
again  announced  themselves  satisfied  with  the  jury.  The  con- 
testants then  peremptorily  challenged  W.  J.  Denson,  and  asked 
the  court  to  order  the  sheriff  to  summon  two  talesmen  from 
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the  by-stauders,  and  place  their  names  in  a  hat,  and  draw  one 
from  it  to  supply  the  place  of  said  Denson  ;  but  the  court  re- 
fused to  do  so,  and  required  the  contestants  to  pass  on  the  re- 
maining eleven,  before  ordering  talesmen  to  be  summoned ;  to 
which  ruling  of  the  court  the  contestants  excepted.  The  con- 
testants having  then  challenged  peremptorily  J.  O.  Wise  and 
L.  G.  Bennett,  the  court  ordered  the  sheriff  to  summon  six 
talesmen,  from  whom  three  were  drawn  to  supply  the  places 
of  those  challenged  as  aforesaid.  The  contestants  then  chal- 
lenged peremptorily  A.  J.  Burgess,  one  of  said  talesmen,  and 
insisted  that  the  court  should  order  two  other  talesmen  to  be 
summoned,  and  have  one  drawn  to  supply  the  place  of  said  Bur- 
gess ;  but  the  court  refused  to  do  so,  and  ordered  one  of  the  three 
names  remaining  in  the  hat  to  be  drawn ;  to  which  action  of 
the  court  the  contestants  excepted." 

The  will  propounded  for  probate  was  dated  the  9th  day  of 
January,  1868  ;  was  signed  by  the  testator,  and  attested  by 
three  witnesses,  John  Tally,  K.  Morris,  and  William  Haines  ; 
but  the  name  of  the  testator,  and  the  names  of  Tally  and 
Morris,  were  torn  off.  One  of  the  principal  questions  in  the 
case  was,  whether  this  mutilation  was  the  act  of  the  testator 
himself,  or  of  his  widow  after  his  death.  The  provision  made 
for  the  widow  by  the  will  was  in  these  words  :  "  I  give  to  my 
beloved  wife,  Mary  Bell,  all  the  property,  or  a  like  in  value  in 
property,  which  she  had  at  the  time  of  our  marriage ;  that  it 
is  my  expressed  will  and  request  that  she  have  the  contract 
which  was  made  and  signed  mutually  by  us  before  our  mar- 
riage, and  at  her  father's  house  on  the  day  of  our  marriage, 
and  nothing  more  of  my  estate,  neither  dower,  nor  other  lands, 
or  yearly  support ;  that  it  was  expressly  understood  and  mut- 
ually agreed  before  our  marriage  that  she  retained  and  kept 
for  her  own  use,  and  for  the  use  and  benefit  of  her  son,  Wil- 
liam Perkins,  all  the  property  that  she  then  had ;  and  it  is  my 
wish  and  desire  that  she  have  that,  and  nothing  more  than  our 
written  contract,  which  was,  that  she  is  to  have  one  half  of  the 
property  that  I  get  after  our  said  marriage,  which  may  be  as- 
certained by  the  date  of  purchase."  This  will  was  produced  by 
the  widow,  in  its  mutilated  condition,  after  the  death  of  the 
testator,  on  the  request  of  M.  R.  Bell,  and  she  told  him  at  the 
time  that  his  father  had  torn  it.  When  asked  for  the  testator's 
papers,  she  first  produced  another  will,  dated  the  26th  day  of 
June,  1867,  which  contained  the  following  bequest  in  her  favor  : 
"  It  is  my  will  and  request  that  my  beloved  wife,  Mary  E.  Bell, 
have  a  lifetime,  or  during  her  widowhood  my  part,  which  is 
one  half  of  an  entire  interest  in  a  certain  tract  or  parcel  of 
land,  known  as  the  '  Freeman  plantation,'  in  said  county,  to 
be  held  and  used  in  lieu,  or  as  a  substitute  for  dower,  in  all  my 
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lands  in  this  State  and  Georgia,  during  her  widowhood  only, 
which  is  not  to  vest  in  her  or  any  other  person  after  marriage 
to  any  other  man  after  my  death,  but  to  vest  and  descend  to 
my  executors,  and  to  become  a  common  fund  in  their  hands 
immediately  after  marriage ;  but  until  said  marriage,  or  death, 
she  is  to  have  the  exclusive  right  of  possession  and  control ;  the 
other  half  of  said  tract  of  land  being  the  property  of  my  son, 
James  H.  Bell,  it  is  my  will  and  request  that  he  admit  her  to 
all  the  rights  and  privileges  as  an  equal  partner  with  him  in 
every  respect.  It  is  my  further  request,  that  my  said  wife 
have  a  support  from  the  income  or  profit  of  my  part  of  the 
mills  and  machinery  now  in  operation,  or  that  may  be  attached 
thereto,  which  is  situate  on  Tallapoosa  River,  and  now  in  the 
possession  of  Jeremiah  Smith,  myself,  and  James  H.  Bell."  The 
proponents  offered  this  former  will  in  evidence,  "  in  connection 
with  the  testimony  of  said  M.  R.  Bell,  to  show  the  interest 
Mrs.  Mary  E.  Bell  had  under  each  will,  and  motive  in  destroy- 
ing the  one  propounded,  and  as  a  circumstance  for  the  jury  to 
look  to  for  this  purpose,  but  for  no  other  purpose."  The  con- 
testants objected  to  its  admission,  "on  the  ground  that  it  was 
illegal,  irrelevant,  and  inadmissible  for  any  purpose  ;  "  and  they 
reserved  an  exception  to  its  admission  by  the  court. 

It  was  shown  on  the  trial  that  in  May  or  June,  1868,  the 
testator  had  executed  another  will,  and  told  one  of  the  attest- 
ing witnesses,  at  the  time  he  signed  it  as  a  witness,  that  his 
purpose  in  doing  so  was  to  make  a  different  provision  for  one 
of  his  sons,  and  thereby  render  him  a  competent  witness  in  a 
pending  lawsuit ;  but  this  will  was  not  read  to  the  attesting 
witnesses,  nor  was  it  produced  on  the  trial ;  and  there  was 
proof  of  the  testator's  subsequent  declarations  to  M.  R.  Bell, 
and  also  to  said  William  Haines  (who  was  at  the  time  the 
custodian  of  the  will  propounded  for  probate),  that  he  had  de- 
stroyed this  later  will,  having  been  informed  by  a  lawyer  that 
his  son  would  be  a  competent  witness  for  him  without  it,  and 
that  the  paper  then  in  the  custody  of  said  Haines  was  his  will. 
The  bill  of  exceptions  sets  out  at  length  all  the  evidence  ad- 
duced on  the  trial,  of  which  the  above  is  a  condensed  statement. 
The  witnesses  were  put  under  the  rule  at  the  commencement 
of  the  trial,  on  motion  of  the  proponents,  "  except  M.  R.  Bell, 
one  of  the  proponents,  who  was  a  witness  for  the  proponents, 
who  was  allowed  to  be  present  during  the  trial,  against  the 
objection  of  the  contestants  ;  to  which  the  contestants  ex- 
cepted. 

At  the  request  of  the  proponents,  the  court  gave  the  follow- 
ing charges  in  writing  to  the  jury :  "  Any  person  of  a  sound 
and  disposing  mind  and  memory,  capable  of  managing  his  own 
business,  may  make  a  valid  will.     Every  person   capable  of 
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disposing  of  his  property  may  make  such  a  disposition  of  it 
by  will  as  he  may  see  proper.  Every  person  has  the  right  to 
dispose  of  his  property  by  will  as  he  pleases  ;  and  whether 
his  will  is  prompted  by  pride,  partiality,  or  caprice  is  imma- 
terial, provided  the  testator  is  of  sound  mind,  and  the  will  is 
not  obtained  by  fraud  or  undue  influence.  To  make  a  will 
effectual  to  pass  real  and  personal  property,  it  must  be  in  writ- 
ing, signed  by  the  testator,  or  some  person  in  his  presence,  or 
by  his  direction,  and  attested  by  at  least  two  witnesses,  who 
must  subscribe  their  names  thereto  in  the  presence  of  the  tes- 
tator. A  will  can  be  republished  by  parol ;  but  such  will,  at 
the  time  of  republication,  must  have  been  signed  by  the  testa- 
tor, and  must  also  have  been  attested  by  at  least  two  witnesses, 
who  must  have  subscribed  their  names  thereto  in  the  presence 
of  the  testator  ;  and  such  republication  must  be  proved  by  two 
witnesses,  and  the  identity  of  the  will  spoken  of  by  the  testa- 
tor with  that  produced  must  be  satisfactorily  shown ;  but  it 
is  not  necessary  that  the  will  should  be  present  at  the  time  of 
republication,  nor  that  the  subscribing  witnesses  should  prove 
the  republication  ;  nor  need  the  declaration  be  made  at  the 
same  time  to  the  witnesses.  If  the  jury  believe,  from  the  evi- 
dence, that  the  will  offered  for  probate  was  signed  by  the  tes- 
tator, and  attested  by  at  least  two  subscribing  witnesses,  who 
subscribed  their  names  thereto  in  the  presence  of  the  testator, 
and  that  the  testator  afterwards,  in  May  or  June,  1868,  made 
another  will,  which  he  afterwards  destroyed,  and,  after  the 
destruction  of  that  will,  republished  the  will  now  offered  for 
probate,  and  that  the  testator's  name  was  to  the  said  will 
when  he  republished  it,  and  also  the  names  of  the  subscribing 
witnesses,  and  that  the  will  now  offered  for  probate  was  not 
torn  or  mutilated  by  the  testator,  or  by  his  direction,  but  was 
torn  or  mutilated  by  some  one  else  after  his  death,  —  then 
they  must  find  the  issues  in  favor  of  the  proponents.  If  a  will 
was  offered  for  probate,  obliterated,  mutilated,  or  torn,  al- 
though the  presumption  of  law  would  be  that  it  was  torn  by 
the  testator  for  the  purpose  of  cancellation  ;  yet  no  presump- 
tion of  law  arises,  when  it  appears  by  the  evidence  that,  after 
the  death  of  the  testator,  the  will  had  been  for  some  time  in 
the  possession  of  a  person  in  adverae  interest  to  the  probate  ; 
and  in  such  a  state  of  facts,  the  burden  of  proof  is  on  the  con- 
testants, to  show  that  it  was  done  by  the  testator.  Although 
the  making  of  a  second  will  by  the  testator  would  be  the  revo- 
cation of  a  prior  will,  yet,  if  the  second  will  is  revoked  by  the 
testator,  while  the  prior  will  is  in  form  precisely  as  originally 
written,  with  the  signatures  of  the  testator  and  subscribing 
witnesses  unobliterated  or  untorn,  then  the  prior  will  may  be 
republished  by  parol,  without  re-writing  or  signing.  If  the 
VOL.  I.  19 
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jury  believe,  from  the  evidence,  that  the  will  offered  for  pro- 
bate had  not  been  obliterated  or  cancelled  by  the  testator,  or 
by  his  direction,  and  that  he  had  not  in  his  lifetime  torn  off 
or  obliterated  his  own  name,  either  in  full,  or  in  part,  or  those 
of  the  subscribing  witnesses,  but  that  the  will,  at  the  testator's 
death,  was  unobliterated,  uncancelled,  or  untorn,  and  so  passed 
into  the  hands  of  his  widow,  then  the  will  may  be  admitted  to 
probate,  if  the  jury  believe,  from  the  evidence,  that  the  testa- 
tor had  duly  republished  said  will  in  his  lifetime.  But  if  the 
jury  believe,  from  the  evidence,  that  the  will  now  offered  for 
probate  was  torn  or  mutilated  by  the  testator  in  his  lifetime, 
or  by  his  direction,  by  tearing  off  his  name  and  part  of  the 
names  of  the  subscribing  witnesses,  then  the  jury  must  find  for 
the  contestants ;  yet,  if  the  jury  find  that  the  will  was  not 
revoked  by  the  testator,  in  this  or  any  other  way,  and  that  the 
testator  was  of  sound  and  disposing  mind  and  memory  at  the 
making  of  said  will,  and  that  the  same  was  subscribed  by  the 
testator,  and  attested  by  at  least  two  subscribing  witnesses, 
who  subscribed  their  name  thereto  in  the  presence  of  the  testa- 
tor, they  must  find  in  favor  of  the  proponents.  In  determin- 
ing the  question,  whether  the  testator  tore  off  his  name  from 
the  will  offered  for  probate,  or  otherwise  mutilated  it,  the  jury 
can  look  to  the  evidence  tending  to  show  that  he  said  he  had 
this  will  at  home,  calling  it  the  '  Morris  will,'  and  that  it  was 
his  will ;  and  that  he  made  these  declarations  but  a  short  time 
before  his  death  ;  and  to  the  credibility  and  interest  of  the 
witness  or  witnesses  who  proved  that  he  said  that  he  tore  his 
name  off,  and  that  the  will  was  of  no  account,  and  if  they  be- 
lieved, from  all  the  evidence,  that  the  mutilation  of  the  will 
was  not  the  old  man's  act,  nor  done  by  his  direction,  but  that 
he  believed,  up  to  his  death,  that  this  will  was  intact,  and  so 
declared  before  his  death  to  as  many  as  two  witnesses,  and 
while  the  will  was  unmutilated,  then  they  should  find  in  favor 
of  the  validity  of  the  will.  And  if  the  jury  believed,  from  all 
the  evidence  in  the  case,  that  the  old  man  did  not  mutilate  the 
will,  by  tearing  off  his  name  and  the  names  of  the  subscribing 
witnesses,  nor  authorized  any  one  to  do  it,  and  that  he  believed 
up  to  his  death  that  this  will  was  intact  as  when  he  executed 
it ;  then,  under  the  law,  he  could  republish  said  will  by  parol, 
after  the  destruction  of  the  June  will,  if  such  republication 
was  made  to  as  many  as  two  witnesses,  although  the  declara- 
tions may  not  have  been  made  to  both  at  the  same  time  ;  and 
if  they  find  such  to  be  true  from  the  evidence,  they  should 
find  in  favor  of  the  validity  of  the  will." 

To  this  charge,  "  and  to  each  separate  part  thereof,"  the 
contestants  excepted  ;  and  they  now  assign  it  as  error,  together 
with  all  the  other  rulings  of  the  court  to  which,  as  above 
stated,  they  reserved  exceptions. 
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James  Aiken,  for  appellants. 

Foster  &  Forney,  Ellis  &  Caldwell,  contra. 

B.  F.  SAFFOLD,  J.  —  In  a  contest  about  .the  validity  of 
a  will,  there  is  no  error  if  the  court  requires  the  list  of  jurors 
summoned  for  the  trial  to  be  exhausted  before  resorting  to  tales- 
men. When  two  talesmen  are  summoned,  from  whom  to  sup- 
ply the  place  of  a  rejected  juror,  both  should  be  drawn  before 
summoning  others.  A  party  is  not  entitled  to  talesmen  until 
he  has  passed  on  each  of  the  jury  presented  to  him  for  chal- 
lenge. He  has  no  right  to  challenge  one,  then  have  two  tales- 
men summoned,  see  how  he  likes  them,  challenge  another,  and 
repeat  the  proceeding.  This  is  pure  speculation,  not  even 
allowed  to  the  accused  in  jeopardy  of  his  life.     Rev.  Code, 

2.  The  republication  of  a  will  is  a  mixed  question  of  law 
and  fact.  But  there  is  enough  of  fact  in  it  to  make  it  a  suffi- 
cient reply  to  the  objection  that  the  testator  made  a  subsequent 
will,  when  coupled  with  the  allegation  that  he  destroyed  such 
subsequent  will  before  the  republication.  The  republication 
of  a  will,  whether  express  or  constructive,  must  contain  the 
essential  ingredient,  that,  being  in  writing,  and  signed  by  the 
testator,  he  makes  it  known  as  such  to  a  competent  number  of 
witnesses,  whose  attestation  is  made  in  writing,  in  the  pres- 
ence of  the  testator.  1  Jann.  on  Wills,  73, 173  ;  Rev.  Code,  §§ 
1930-1933.  There  are  authorities  that  republication  may  be 
made  by  parol.  But  none  such  exist  in  our  reports.  The 
tendency  of  our  law  is  towards  more  stringency  in  the  execu- 
tion of  wills.  Once,  a  will  of  personalty  needed  no  attesta- 
tion. The  issue  to  be  made  up  in  the  Probate  Court  must  be 
one  decisive  of  the  controversy  on  its  merits,  and  consequently 
this  court  will  review  only  such  exceptions  to  the  pleadings  as 
are  necessary  to  that  end.  If  it  appear  from  the  record  that 
the  cause  was  heard  on  proper  issues,  errors  in  the  manner  of 
making  up  the  issues,  not  calculated  to  affect  the  judgment, 
will  not  be  considered  as  grounds  for  reversal. 

3.  The  proponent  of  a  will,  as  a  party,  has  a  constitu- 
tional right  to  be  present  at  the  trial.  St.  Const.  Art.  I.  §  12. 
He  must,  therefore,  be  excepted  from  the  rule  separating  the 
witnesses.  The  chance  of  the  opposite  party  to  interrupt  a 
concerted  story  is  not  equal  to  the  party's  right  to  testify,  and 
to  prosecute  or  defend  his  cause. 

4.  The  will  of  1867  would  have  been  proper  evidence  for  the 
proponents  to  prove  that  the  one  propounded,  and  which  re- 
voked the  other,  had  been  mutilated  by  Mrs.  Bell,  and  not  by 
the  testator,  by  exhibiting  a  motive  in  the  greater  interest  be- 
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queathed  to  her  by  the  former,  if  that  fact  had  been  made  to 
appear  from  it,  or  by  means  of  other  connecting  evidence.  But 
such  was  not  the  case.  No  valuation  of  the  two  bequests  was 
given,  and  nothing  was  shown  to  implicate  her,  except  an  op- 
portunity to  tear  the  will. 

5.  The  law  of  the  republication  of  a  will,  as  applicable  to 
this  case,  is  fully  and  explicitly  stated  in  this  same  case. 
Barker  v.  Bell,  46  Ala.  216.  The  will  propounded  has  the 
names  of  the  testator  and  two  of  the  three  subscribing  wit- 
nesses torn  off.  Such  a  mutilation  must  be  accounted  for. 
There  must  be  some  belief  about  how  it  occurred,  on  the  part 
of  the  court  or  jury.  The  presumption  depends  upon  the  cir- 
cumstances. If  it  was  a  revocation,  then  the  will  cannot  be 
republished,  except  by  a  re-signing,  and  another  written  attest- 
ation. No  extremity  of  circumstances  could  prevent  the  testa- 
tor from  having  his  name  affixed,  if  he  was  capable  of  procur- 
ing the  indispensable  attestation.  The  due  appreciation  of 
what  he  was  doing  is  inconsistent  with  a  belief  on  his  part  that 
his  will  need  not  bear  his  signature. 

6.  The  point  is  made  for  the  proponents  that,  in  order  to 
revoke  a  will  it  is  not  sufficient  that  the  e:^istence  of  a  subse- 
quent will  should  have  been  found  by  the  jury ;  but  it  must  be 
found  different  from  the  former,  with  the  nature  of  the  differ- 
ence. The  proposition  is  not  correct.  One  of  the  ways  of 
revoking  a  will  is  by  making  a  subsequent  one.  Rev.  Code, 
§  1932.  The  making  of  a  subsequent  will,  and  the  destruction 
thereof,  does  not  revive  any  will  previously  executed.  lb. 
§  1933.  It  is  not  necessary  that  the  subscribing  witness  should 
know  anything  of  the  contents  of  the  will.  Therefore,  unless 
the  existence  of  the  subsequent  will,  not  shown  to  be  a  mere 
codicil,  is  alone  sufficient  to  revoke  the  former,  its  destruction 
alone  would  revive  it. 

If  it  be  conceded  that  there  was  a  will  of  later  date  than  the 
one  propounded,  the  record  discloses  no  proof  of  a  valid  repub- 
lication of  the  latter.  If  there  was  no  subsequent  will,  the 
mutilation  of  the  other  becomes  the  essence  of  the  controversy. 
Upon  this  issue,  the  credibility  of  witnesses  may  be  attacked 
and  defended  in  due  form,  about  which  there  is  no  uncer- 
tainty. 

The  judgment  is  reversed,  and  the  cause  remanded. 
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Burton  v.  Smith. 

Action  on  Attachment  Bond. 

1 .  Evidence  of  plaintiff's  pecuniary  condition  when  attachment  was  sued  out.  — 
When  an  attachment  is  sued  out  on  the  ground  that  the  debtor  has  money,  prop- 
erty, or  effects  liable  to  satisfy  his  debts,  which  he  fraudulently  withholds,  it  is 
permissible  for  him  to  prove,  in  a  subsequent  action  on  the  attachment  bond,  that 
"  at  the  time  the  attachment  was  sued  out,  he  was  a  man  of  large  means  and  had 
a  large  amount  of  property  about  him  and  under  his  control,  claiming  it  openly 
and  notoriously  as  his  own." 

2.  Attorney's  fees  as  damages.  —  Attorney's  fees  for  services  in  the  action  on  the 
attachment  bond,  when  specially  claimed  in  the  complaint  as  a  part  of  the  dam- 
ages, are  recoverable. 

Appeal  from  the  Circuit  Court  of  Chambers. 
Tried  before  the  Hon.  L.  B.  Strange. 

J.  J.  Robinson,  for  appellants.  —  1.  Evidence  of  the  plain- 
tiff's pecuniary  circumstances  was  irrelevant.  Groldsmith,  For- 
cheimer  ^  Co.  v.  Picard,  27  Ala.  142. 

2.  Counsel  fees  in  this  suit  constitute  no  part  of  the  plain- 
tiff's damages.  Sedgwick  on  Damages,  99 ;  21  Pick.  378  ;  2 
Mete.  229;  23  Wendell,  425.  They  are  more  remote  than 
counsel  fees  on  appeal  in  the  original  attachment  suit,  which 
cannot  be  recovered.  Ferguson  ^  Scott  v.  Baler's  AdmWs^  24 
Ala.  402. 

W.  H.  Barnes,  contra.  —  1.  The  evidence  which  was  ob- 
jected to  negatived  the  ground  on  which  the  attachment  was 
sued  out. 

2.  The  question  of  counsel  fees  as  damages  is,  in  effect,  de- 
cided by  the  case  of  Metealf  v.  Young.,  43  Ala.  643. 

B.  F.  SAFFOLD,  J.  —  The  suit  was  for  damages,  on  an 
attachment  bond.  The  attachment  was  procured  on  an  affi- 
davit alleging  that  the  plaintiff  had  moneys,  property,  or  ef- 
fects liable  to  satisfy  his  debts,  which  he  fraudulently  with- 
held. The  plaintiff  was  permitted  to  prove  that  he  "  was  a  man 
of  large  means,  and  had,  at  the  time  the  attachment  was  sued 
out,  a  large  amount  of  property  about  him,  and  under  his  con- 
trol, claiming  it  openly  and  notoriously  as  his  own."  This  is 
the  first  exception.  As  the  issue  was  the  fraudulent  withhold- 
ing of  property,  how  better  could  the  plaintiff  disprove  the  ac- 
cusation than  by  showing  a  large  amount  of  property  in  his 
possession,  subject  to,  and  sufficient  for,  the  payment  of  his 
debts  ?  The  amount,  description,  value,  &c.,  of  his  property, 
were  matters  of  proper,  if  not  indispensable,  inquiry.  There 
was  no  error  in  the  admission  of  the  testimony. 
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2.  Tlie  court  also  admitted  evidence  of  the  value  of  the  plain- 
tiff's counsel  fees  in  this  case,  as  part  of  the  damages  to  be  re- 
covered. They  were  specially  claimed  in  the  complaint.  Such 
fees,  incurred  in  defending  the  attachment  suit,  are  recovera- 
ble as  actual  damages,  and  all  damages  to  the  time  of  trial  are 
recoverable.  Seavy  v.  Greenwood^  21  Ala.  491 ;  Metcalf  v. 
Young^  43  Ala.  643.  If  the  plaintiff  is  entitled  to  damages, 
and  cannot  obtain  them  without  suit,  the  expense  of  prosecut- 
ing it  does  not  seem  to  stand  on  worse  ground  than  that  attend- 
ing the  attachment  suit.  Both  grow  out  of  the  same  wrong- 
ful act  of  the  defendant,  who  ought  to  make  full  I'estitution. 
We  see  no  error  in  admitting  the  evidence. 

The  judgment  is  affirmed. 


Ragland  v.  Cantrell. 

Bill  in  Equity  to  enjoin  Sale  of  Lands  under  Execution. 

1 .  When  equity  will  enjoin  sale  under  execution  on  judgment  at  law.  —  A  sale  of 
lands  under  execution,  issued  on  a  judgment  which  is  fraudulent,  will  be  enjoined 
in  equity,  at  the  instance  of  the  purchaser  at  a  former  sale  under  sundry  execu- 
tions, one  of  which  was  issued  on  the  same  fraudulent  judgment.  The  fraud  in 
the  judgment,  and  the  attempt  of  the  creditor  to  sell  the  land  a  second  time  under 
it,  give  the  purchaser  a  twofold  claim  to  equitable  relief  for  the  removal  of  the 
cloud  on  his  title. 

2.  Judgmejit  by  confession ;  agreement  between  judgment  creditor  and  debtor,  as  to 
lands  sold  under  execution.  —  A  judgment  by  confession,  obtained  partly  by  prom- 
ises of  leniency,  and  partly  by  threats  of  suing  out  an  attachment,  is  not  fraudu- 
lent and  void  as  against  other  creditors  ;  and  where  the  debtor's  lands  are  sold 
under  execution  issued  on  such  confessed  judgment,  and  are  bought  at  the  sale  by 
the  judgment  creditor,  an  agreement  between  them,  entered  into  before  the  sale, 
but  reduced  to  writing  after  it,  that  the  debtor  shall  cultivate  the  lands  for  the  en- 
suing year,  and  assist  in  reselling  them  at  an  increased  price,  the  net  profits  aris- 
ing from  the  farming  operations,  or  from  a  resale,  to  belong  exclusively  to  the 
creditor,  and  to  be  applied  by  him  towards  the  payment  or  reduction  of  other  de- 
mands held  by  him  against  the  debtor,  on  which  suits  were  then  pending ;  but  that 
the  creditor's  title  to  the  land,  under  his  purchase  at  the  sheriff's  sale,  should  not 
be  at  all  impaired  or  affected  by  the  agreement,  —  is  not  fraudulent  as  against 
other  creditors,  and  does  not  vitiate  the  sale. 

Appeal  from  the  Chancery  Court  of  Perry. 

Heard  before  the  Hon.  Charles  Turner. 

The  bill  in  this  case  was  filed  on  the  5th  August,  1867,  by 
John  D.  Ragland  against  John  F.  Cantrell,  Anderson  J.  Pool, 
and  John  T.  Shropshire  ;  and  sought  to  enjoin  a  sale  of  certain 
lands,  under  execution  issued  on  a  judgment  in  favor  of  said 
Cantrell  against  said  A.  J.  Pool.  Cantrell's  judgment  against 
Pool,  which  was  for  upwards  of  $47,000,  was  rendered  by  con- 
fession, at  the  Fall  Term,  1865,  of  the  Circuit  Court  of  Perry. 
The  complainant  also  obtained  a  judgment  by  confession 
against  said  Pool,  at  the  Spring  Term,  1866,  of  said  Circuit 
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Court,  for  more  than  $48,000  ;  and  he  held  other  claims  against 
said  Pool,  amounting  to  more  than  $45,000,  on  which  suits 
were  pending  when  the  bill  in  this  case  was  filed,  and  which 
were  afterwards  reduced  to  judgments.  On  the  ITth  Septem- 
ber, 1861,  three  decrees  were  rendered  against  said  Pool,  as 
the  administrator  of  D.  S.  McNeill,  deceased,  by  the  Probate 
Court  of  Dallas  County,  in  favor  of  the  distributees  of  said  Mc- 
Neill's estate,  for  about  $7,500  each  ;  and  executions  on  these 
decrees  had  been  regularly  kept  up  until  1866.  Executions  on 
these  decrees,  and  also  on  the  judgments  in  favor  of  Cantrell 
and  Ragland,  being  in  the  sherijBE's  hands,  were  levied  by  him 
on  certain  lands  in  Perry  County,  as  the  property  of  said  Pool ; 
and  said  lands  were  sold,  under  said  levies,  on  the  first  Mon- 
day in  October,  1866.  At  that  sale,  Ragland  became  the  pur- 
chaser, at  the  price  of  about  $16,000,  and  received  the  sheriff's 
deed  for  the  lands.  The  purchase  money  was  applied  to  the 
McNeill  executions,  which  then  belonged  to  said  Ragland,  and 
they  were  returned  satisfied,  and  Ragland  was  allowed  to  re- 
tain the  balance,  about  $3,000,  on  indemnifying  the  sheriff 
against  Cantrell's  execution.  In  his  bill,  Ragland  asserted 
title  to  the  lands  under  his  purchase  at  this  sale ;  and  he  al- 
leged that  Cantrell's  judgment  was  obtained  by  fraud  and  col- 
lusion, and  that  Pool  in  fact  owed  him  nothing.  Shropshire 
was  joined  as  a  defendant,  on  the  ground  that  he  claimed  the 
ownership  of  Cantrell's  judgment,  or  some  interest  in  it. 

A  joint  answer  was  filed  by  Cantrell  and  Shropshire,  which 
was  also  adopted  by  the  defendant  Pool.  They  asserted  the 
validity  of  Cantrell's  judgment,  and  that  its  lien  was  superior 
to  the  McNeill  executions,  and  attacked  the  validity  of  Rag- 
land's  judgment,  and  of  his  purchase  at  sheriff's  sale,  as  fraud- 
ulent and  void  against  other  creditors  of  Pool.  They  also 
demurred  to  the  bill,  for  want  of  equity,  and  because  the 
complainant  had  an  adequate  remedy  at  law. 

The  deposition  of  the  complainant  was  taken  in  his  own 
behalf.  In  stating  the  circumstances  connected  with  his  pur- 
chase of  the  lands  at  the  sheriff's  sale,  he  admitted  that  there 
was  a  verbal  agreement  between  him  and  Pool  prior  to  the 
sale,  which  was  reduced  to  writing  after  the  sale,  in  these 
words :  "  This  agreement,  made  and  entered  into  this  1st  day 
of  October,  1866,  by  and  between  John  D.  Ragland  of  the  one 
part,  and  Anderson  J.  Pool  of  the  other,  witnesseth :  That 
whereas  the  said  Ragland  has  this  day  bought  at  sheriff's  sale, 
under  execution  against  said  Pool,  two  valuable  plantations, 
leaving  a  large  balance  still  due  and  owing  to  said  Ragland  ; 
and  whereas  said  Pool  is  unable  to  pay  said  Ragland  the 
balance  due;  and  whereas  said  Ragland  does  not  desire  to 
make  to  himself  any  profit  by  the  resale  of  said  lands,  with- 
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out  crediting  the  same  on  his  debts  against  Pool:  Now,  there- 
fore, in  consideration  that  the  said  Pool  will  take  charge  of  the 
plantation  called  the  '  Scott  place,'  and  will  manage  and  con- 
trol the  same,  for  the  exclusive  benefit  of  said  Ragland,  and 
will  aid  the  said  Ragland  to  sell  said  plantation,  and  will  also 
aid  him  in  realizing  a  profit  on  the  other  plantation  aforesaid, 
the  said  Ragland  hereby  agrees  that  he  will  credit  on  his  debts 
and  claims  against  said  Pool  all  the  net  profits  which  he,  the 
said  Ragland,  may  derive  by  or  from  the  resale  of  said  lands, 
or  raising  crops  thereon.  And  the  said  Pool,  in  consideration 
thereof,  agrees  to  take  charge  over  said  Scott  plantation,  and 
all  property  which  said  Ragland  may  place  on  the  same,  and 
diligently  endeavor  to  enable  said  Ragland  to  procure  a  profit, 
by  disposing  of  that  and  allthe  other  lands  bought  by  him  as 
aforesaid  ;  and  that,  in  the  mean  time,  said  Pool  will  manage 
and  control  said  property  to  the  best  advantage  of  said  Rag- 
land, and,  unless  the  same  shall  be  sooner  sold,  raise  a  crop 
thereon  in  the  year  1867  for  the  benefit  of  said  Ragland.  Said 
Pool  is  to  reside  on  said  plantations,  and  attend  to  said  busi- 
ness, not  beyond  or  longer  than  the  1st  day  of  January,  1868. 
But  it  is  expressly  understood,  that  by  reason  of  said  purchase 
said  lands  are  bond  fide  and  exclusively  the  property  of  said 
Ragland,  and  that  his  title  thereto  is  in  no  manner  hereby  af- 
fected or  impaired.  October  2,  1866."  (Signed  by  both  par- 
ties.) 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor  held 
that  Cantrell's  judgment  was  fraudulent ;  but  he  nevertheless 
refused  relief,  and  dismissed  the  bill,  on  the  ground  that  the 
complainant's  conduct  in  the  premises  did  not  entitle  him  to 
ask  the  interposition  of  the  court.  On  this  branch  of  the  case, 
the  chancellor's  opinion  was  as  follows :  — 

"  Has  the  complainant,  then,  such  a  title  as  this  court  can 
recognize  and  protect  ?  So  far  as  his  title  depends  upon  a  sale 
made  under  the  McNeill  executions,  it  is  absolutely  void. 
These  executions  were  issued  on  judgments  which  the  Supreme 
Court  say  were,  in  effect,  but  the  judgments  of  a  foreign  court. 
Noble  ^  Brother  v.  CuUom  ^  Co.  44  Ala.  554.  Being 
such,  the  executions  in  the  hands  of  the  sheriff  were  no  lien 
upon  the  property,  and  gave  him  no  authority  to  sell  the  same. 
The  deed  executed  by  the  sheriff,  and  the  return  on  the  Rag- 
land execution,  show  that  that  execution  was  levied  on  the 
property,  and  that  the  sale  was  made  as  well  by  virtue  of  it  as 
of  the  McNeill  executions.  That  being  the  fact,  and  there 
being  an  allegation  in  the  bill  to  meet  the  fact  in  the  proof, 
the  sale,  as  between  Pool  and  Ragland,  if  not  otherwise  im- 
peached, was  good  in  law.  The  fact  that  the  sheriff  applied 
the  proceeds  of  sale  in  satisfaction  of    the  void  executions 
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would  not,  in  the  absence  of  fraud,  affect  the  title.  In  an 
appropriate  proceeding,  the  debtor  could  have  the  proceeds 
properly  applied.  Nor  could  the  sale  be  impeached,  in  this 
proceeding,  on  the  ground  of  inadequacy  of  price.  That  ob- 
jection cannot  be  raised  collaterally.  On  timely  application  to 
the  court  from  which  the  process  issued,  that  court  could  set 
aside  the  sale  for  any  gross  and  unconscionable  inadequacy  of 
price  ;  or,  on  a  bill  filed  for  that  purpose,  it  might  be  decreed 
void  on  that  account.  Upon  the  surface,  then,  that  sale  was 
good,  and  sufficient  in  law  to  vest  title  in  Ragland. 

"  But  we  are  invited,  in  this  connection,  beneath  the  surface, 
and  are  to  inquire  into  the  intent  of  Ragland  and  Pool  in  mak- 
ing this  sale.  Confining  ourselves,  at  this  time,  simply  to 
the  relations  between  Ragland  and  Pool,  without  regard  to 
the  effect  of  their  transactions  upon  other  creditors,  we  have 
clearly  established  by  the  proof  the  following  prominent  facts : 
Ragland,  a  creditor  to  a  large  amount,  seeking  security  for  his 
debt,  and  making  promises  and  threats  to  induce  Pool  to  place 
his  property  in  his  hands ;  Pool,  the  debtor,  confessing  judg- 
ment, waiving  the  benefit  of  the  stay-law,  and  surrendering 
his  right  to  redeem  ;  a  sale  by  the  sheriff ;  a  purchase  of  all 
the  real,  and  most  of  the  personal  property,  by  the  creditor,  at 
a  low,  if  not  an  inadequate  price  ;  no  credit  made  upon  the 
execution ;  the  debtor  remaining  in  possession,  to  have  the 
benefit  of  the  crops  to  be  raised  by  him,  and  the  profit  on  a  re- 
sale of  the  premises.  What  more  was  necessary  to  create  in 
equity  a  mortgage  between  the  parties  ?  An  abstract  title  in 
Ragland,  and  a  trust,  coupled  with  an  interest,  in  Pool  ?  The 
fact,  that  instead  of  making  a  deed  they  resorted  to  a  sale 
under  execution  to  divest  the  title  from  Pool,  and  vest  it  in 
Ragland,  does  not  vary  the  effect  of  the  transaction.  Forrest 
V.  Camp,  16  Ala.  642.  In  the  case  of  Byrne  v.  Marshall^ 
(44  Ala.  358),  the  Supreme  Court  say  that  after  a  deed  ab- 
solute, a  reservation  in  the  grantor  to  continue  in  possession, 
and  sell  the  property,  was  not  a  mere  naked  power  of  attorney, 
but  a  power  coupled  with  an  interest,  and  irrevocable  ;  and 
that,  upon  a  sale  by  the  grantor,  his  purchaser  was,  by  oper- 
ation of  law,  remitted  to  the  grantor's  original  title.  See 
also,  in  this  connection,  Bryant  v.  Young^  21  Ala.  264 ;  Brant- 
ley V.  West^  27  Ala.  542.  While  the  power  reserved  in  this 
case  is  not,  perhaps,  quite  as  broad  as  that  reserved  in  Byrne 
V.  Marshall^  nor  as  extensive  as  that  in  Brantley  v.  West^  yet 
it  is  the  same  in  principle.  There  is  reserved  to  Pool  the 
benefit  of  the  occupancy  of  the  lands,  and  of  the  profits  from 
the  crops,  and  upon  a  resale  ;  and  it  is  none  the  less  a  benefit 
to  him,  because  it  is  to  be  applied  in  satisfaction  of  his  debt  to 
Ragland.     The  fact  that  the  agreement  was  executed  subse- 
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quent  to  the  sale  does  not  change  its  effect  or  its  character. 
It  was  but  the  carrying  out  of  a  previous  understanding  and 
arrangement.  The  sale,  then,  by  the  sheriff  to  Ragland,  and 
the  deed  executed  in  accordance  therewith,  did  not,  in  equity, 
vest  the  absolute  title  in  Ragland  as  against  Pool. 

"  The  material  question,  however,  is  as  to  the  character  of 
this  transaction  between  Ragland  and  Pool,  so  far  as  the  rights 
of  other  creditors  are  concerned.  Did  it  have  for  its  purpose 
the  delaying,  hindering,  and  defrauding  of  other  creditors,  or 
was  it  void  as  to  them  for  any  reason  ?  The  intent  of  parties 
is  seldom,  if  ever,  expressed  in  their  contracts  ;  it  is  to  be  in- 
ferred from  the  surrounding  circumstances  and  the  effect  of 
the  transaction.  For  a  creditor  to  say  that  he  was  influenced 
by  no  fraudulent  or  improper  motive,  and  that  he  only  desired 
to  obtain  security  for  an  honest  debt,  is  never  a  sufficient  an- 
swer to  a  charge  of  fraud.  The  law  looks  at  the  effect  to  dis- 
cover the  intent,  and  presumes  that  every  man  intends  the 
natural  and  legitimate  consequences  of  his  acts.  The  intent 
will  be  presumed  when  the  consequences  naturally  follow.  If 
any  arrangement  between  a  creditor  and  his  debtor  is  in  effect 
a  fraud  upon  other  creditors,  the  law  pronounces  it  fraudulent 
and  void,  whether  the  parties  actually  intended  to  defraud  or 
not.  Wilei/,  Banks  ^  Co.  v.  Knight,  27  Ala.  336.  In  the  light 
of  all  the  authorities  upon  this  subject,  the  mere  statement  of 
the  facts  in  this  case,  as  they  appear  from  the  testimony,  forces 
the  conclusion  as  to  the  character  of  the  transaction,  and  its  ef- 
fect upon  other  creditors.  We  have,^rs^,  a  debtor  overwhelm- 
ingly insolvent,  with  judgments  to  a  large  amount  already  ren- 
dered against  him,  and  an  attachment  from  the  Chancery  Court 
issued  ;  second,  a  creditor  to  a  large  amount  anxious  to  secure 
his  debt,  making  through  and  to  the  debtor's  friends  liberal 
promises  of  advantage  to  the  debtor,  if  he  will  place  his  prop- 
erty in  his  hands,  charging  him  with  fraud,  threatening  him 
with  an  attachment,  and  purchasing  prior  judgments  and  liens 
upon  his  property  ;  third,  the  debtor  confessing  judgment,  and 
waiving  the  benefit  of  the  stay-law,  which  would  have  pre- 
vented a  sale  of  his  property  for  over  one  year ;  fourth,  a  sale 
by  the  sheriff,  and  a  purchase  by  the  creditoi-,  of  all  the  real 
estate,  and  most  of  the  personal  estate,  at  a  low  figure,  and  no 
credit  given  on  any  debt ;  fifth,  a  sale  of  all  the  debtor's  prop- 
erty, so  far  as  this  record  shows,  excepting  property  claimed  as 
exempt,  and  two  notes  which  he  agrees  to  surrender,  and  for 
which  no  credit  is  given  upon  the  debt ;  sixth,  a  sale  absolute 
on  its  face,  with  an  unrecorded  agreement  between  the  parties, 
reserving  the  possession  of  the  real  estate  to  the  debtor,  and 
the  benefit  of  any  profit  made  from  the  crops,  or  upon  a  re- 
sale ;  to  the  world,  an  absolute  sale ;  between  the  parties,  a 
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secret  trust  reserved  to  the  grantor.  What  was  the  natural 
and  legitimate  effect  of  this,  but  to  hinder,  delay,  mislead,  and 
defraud  creditors?  The  sale,  then,  made  by  the  sheriff  to 
Ragland,  and  the  deed  executed  thereon,  were  in  law,  as 
against  creditors,  fraudulent  and  void.  Gregory  v.  Perkins,  4 
Dev.  N.  C.  50 ;  Holeomb  v.  Ray,  1  Ired.  240 ;  Smith  v.  Sowder, 
6  N.  H.  69  ;  8  N.  H.  290.  The  case,  then,  is  that  of  a  com- 
plainant claiming  title  to  property  by  virtue  of  a  sale  and  deed 
which  are,  in  law,  fraudulent  and  void  against  creditors,  pray- 
ing relief  and  protection  against  a  threatened  invasion  of  his 
title,  by  a  pretended  creditor,  having  a  judgment  by  confession, 
upon  a  simulated  debt.  Parties  thus  situated  can  have  no 
standing  in  a  court  of  equity,  but  must  be  remitted  to  a  court 
of  law,  where  they  can  have  a  jury  pass  upon  their  title." 
The  chancellor's  decree  is  now  assigned  as  error. 

Hahalson  &  Roy  and  Watts  &  Teoy,  for  appellant.  — 
1.  The  equity  of  the  bill  is  fully  sustained  by  the  following 
authorities :  Anderson  v.  Hooks,  9  Ala.  704  ;  Lyon  v.  Hunt, 
11  Ala.  295 ;  Burt  v.  Cassety,  12  Ala.  734 ;  Smith  v.  Pearson, 
24  Ala.  355  ;  Ala.  Life  ^  Trust  Ins.  Co.  v.  Pettway,  24  Ala. 
544  ;  Hunt  ^  Frowner  v.  Acre  ^  Johnson,  28  Ala.  580  ;  Mars- 
ton  V.  Rowe,  39  Ala.  725 ;  Martin  v.  Hewitt.  44  Ala.  418 ; 
Mobile  ^  Girard  R.  R.  Co.  v.  Peebles,  47  Ala.  317. 

2.  There  can  be  no  doubt  that  Cantrell's  judgment  was 
fraudulent.  In  this  contest  with  Ragland,  who  was  a  prior 
creditor,  the  judgment  itself  amounts  to  nothing,  and  its  con- 
sideration must  be  proved.  McCain  v.  Wood,  4  Ala.  258 ; 
Seaman  v.  White,  8  Ala.  659 ;  Goodgame  v.  Cole,  12  Ala.  82  ; 
Dubose  V.  Young,  14  Ala.  144 ;  Troy  v.  Smith  ^  Shields,  33 
Ala.  470 ;  Ansley  v.  Carlos,  9  Ala.  913 ;  Rowland  v.  Day, 
17  Ala.  681 ;  Snodgrass  v.  Branch  Bank,  25  Ala.  161.  The 
parties  themselves,  who  were  most  competent  to  prove  the 
facts,  are  not  examined  as  witnesses. 

3.  If  Cantrell's  judgment  were  valid,  and  the  McNeill  exe- 
cutions admitted  to  be  void,  his  execution  would  have  been  en- 
titled to  the  money  arising  from  the  sale,  and  he  would  have 
no  right  to  sell  the  land  again.  Wiswall  v.  Quinn,  7  Ala.  " 
645  ;  Campbell  v.  Spence,  4  Ala.  543  ;  Bagby  v.  Reeves,  20 
Ala.  427  ;  Carraway  v.  McCrehee,  at  the  January  Term,  1872, 
inMSS. 

4.  Ragland's  purchase  at  sheriff's  sale  cannot  be  collaterally 
impeached  on  account  of  any  irregularity  in  the  proceedings, 
or  in  the  process  under  which  the  sale  was  made.  It  is  only 
necessary  for  him  to  show  a  judgment,  execution  thereon,  levy, 
and  sheriff's  deed.  Ware  v.  Bradford,  2  Ala.  616  ;  Love  v. 
Powell,  5  Ala.  58  ;  Smith  v.  Houston,  16  Ala.  Ill ;  Pollard 
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V.  CocTce^  19  Ala.  188  ;  De  Vendell  v.  Boe  d.  Hamilton^  27 
Ala.  157  ;    Carraway  v.  MeGrehee,  in  MSS. 

5.  Cantrell's  judgment  being  void,  and  there  being  no  proof 
of  any  other  creditor  than  Ragland,  it  is  difficult  to  see  how 
the  transactions  between  Ragland  and  Pool,  whatever  their 
character  might  be,  could  be  supposed  to  be  prejudicial  to  the 
rights  of  others,  or  to  bar  Ragland's  claim  to  relief  in  this  case. 
But  those  transactions,  it  is  submitted,  when  examined  in  con- 
nection with  the  evidence,  were  perfectly  legitimate,  and  above 
suspicion  of  fraudulent  intent.  Ragland  was  a  creditor  to  a 
very  large  amount,  and,  so  far  as  the  proof  shows,  the  only 
creditor  of  Pool.  He  detected  his  debtor  in  the  confession  of  a 
fraudulent  judgment,  for  a  large  amount,  in  favor  of  Cantrell 
and  charged  him  with  the  fraud  ;  and  then,  partly  by  promises 
and  partly  by  threats  of  suing  out  an  attachment,  for  which  he 
had  just  grounds,  he  obtained  a  confession  of  judgment  in  his 
own  favor  for  a  part  of  his  demands.  An  honest  creditor  may 
use  all  zeal  and  industry,  by  lawful  means,  to  secure  his  debt. 
Dumas  v.  Young,  39  Ala.  60.  If  the  sheriff's  sale  could  be 
collaterally  impeached  in  this  case,  the  evidence  entirely  fails 
to  show  any  ground  on  which  it  can  be  assailed.  The  answers 
charged  a  fraudulent  combination  between  Ragland  and  Pool 
to  prevent  competition  at  the  sale,  and  that  the  lands  did  not 
bring  their  full  value  ;  but  the  charges  are  disproved.  The 
lands  were  sold  subject  to  Mrs.  Pool's  right  of  dower,  and 
brought  their  full  value.  Groodgame  v.  Cole,  12  Ala.  82  ;  Du- 
hose  V.  Young,  14  Ala.  444.  Even  if  they  had  been  sold  for 
a  grossly  inadequate  price,  the  abuse  of  process  might  have 
been  corrected  by  the  courts  from  which  the  executions  issued  ; 
and  a  court  of  chancery  could  not,  even  on  an  original  bill, 
have  taken  cognizance  of  the  matter.  9  Porter,  687  ;  Lee  v. 
Davis,  16  Ala.  516  ;  Henderson  v.  Suhlett,  21  Ala.  626  ;  Lanh- 
ford  V.  Jackson,  21  Ala.  651 ;  Kennedy  v.  Kennedy,  2  Ala. 
572 ;  English  v.  Lane,  1  Porter,  328  ;  Bihh  v.  McKinley,  9 
Porter,  636.  The  arrangement  between  Ragland  and  Pool 
for  the  cultivation  and  probable  resale  of  the  lands  was  the 
best  arrangement  that  could  have  been  made  for  both  of  the 
parties ;  and  as  no  one  else  had  any  interest  whatever  in  it, 
there  was  no  necessity  for  recording  it.  Notwithstanding  the 
sale.  Pool  had  the  right  to  remain  in  possession  until  he  was 
bought  off,  coaxed  off,  or  sued  off  by  the  purchaser.  Coleman 
V.  Hair,  22  Ala.  596  ;  Long  v.  McDougald,  23  Ala.  413.  The 
agreement  secured  to  Ragland  the  possession  of  the  land  with- 
out suit,  a  competent  manager  and  superintendent  for  one  year, 
and  probable  profits,  to  be  applied  to  the  reduction  of  his  other 
debts  ;  while  the  advantages  to  Pool,  both  immediate  and  con- 
tingent, are  self-evident.     The  failure  of  the  sheriff  to  indorse 
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a  credit  on  Ragland's  execution  was  not  a  matter  within  Rag- 
land's  control ;  and  he  is  not  shown  to  have  had  any  knowl- 
edge of  it.  The  whole  transaction  between  the  parties  was 
fair  and  honest,  and  could  not  possibly  have  injured  any  other 
person. 

Elmore  &  Gunter,  contra.  —  1.  The  chancellor's  opinion 
is  an  unanswerable  argument  on  the  merits  of  the  complain- 
ant's case  as  disclosed  by  the  evidence.  Against  such  a  claim 
to  equitable  relief,  it  was  not  necessary  for  the  defendant  to 
prove  the  consideration  of  his  judgment,  or  to  adduce  any  evi- 
dence in  reference  to  it. 

2.  A  close  examination  of  the  bill  will  show  that  the  com- 
plainant bases  his  right  to  relief  solely  on  his  purchase  under 
jthe  McNeill  executions.  It  is  now  settled  in  this  State  that 
such  judgments  will  not  support  executions.  Hay  v.  Thomp- 
son, 43  Ala.  434 ;  Martin  v.  Hewitt,  44  Ala.  418 ;  Moseley  v. 
Tuthill,  45  Ala.  621.  The  complainant  stands,  then,  as  a  gen- 
eral creditor  only,  and  shows  no  right  to  enjoin  a  sale  of  his 
debtor's  property.  The  allegations  of  the  seventh  paragraph  of 
the  bill,  as  to  what  the  complainant  "  is  advised  and  believes," 
cannot  be  regarded  as  statements  of  the  facts  themselves. 
Jones  V.  Cowles,  26  Ala.  612  ;  Read  v.  Walker,  18  Ala.  332  ; 
Charles  v.  Bubose,  29  Ala.  371. 

3.  The  prayer  of  the  bill  is  not  sufficient  to  authorize  any 
relief.  Driver  v.  Fortner,  6  Porter,  10 ;  1  Dan.  Ch.  Pr.  (ed. 
1871),  325. 

B.  F.  SAFFOLD,  J.  —  The  purpose  of  the  bill  was  to  en- 
join a  sale  of  lands  under  execution.  In  October,  1866,  the 
sheriff  of  Perry  County,  having  in  his  hands  executions  issued 
upon  judgments  against  A.  J.  Pool  at  various  times,  levied 
some  of  them  on  nearly  or  quite  all  of  his  property,  real  and 
personal,  and  sold  the  same  for  their  satisfaction  publicly, 
John  D.  Ragland  becoming  the  purchaser.  These  judgments 
were  rendered  respectively  in  the  Probate  Court  of  Dallas 
County,  in  September,  1861,  during  the  late  war,  in  favor  of 
distributees  of  the  estate  of  D.  S.  McNeill,  on  the  final  settle- 
ment of  Pool  as  his  administrator ;  in  the  Circuit  Court  of 
Perry  County,  at  the  Fall  Term,  1865,  by  confession,  in  favor 
of  John  F.  Cantrell ;  and  in  the  same  court,  at  the  Spring  Term, 
1866,  also  by  confession,  in  favor  of  John  D.  Ragland.  The 
proceeds  of  the  sale  were  applied  by  the  sheriff,  first,  to  the 
satisfaction  of  the  McNeill  judgments,  which  had  been  previ- 
ously bought  by  Ragland,  and  which  were  supposed  to  have 
priority ;  and,  next,  to  the  partial  satisfaction  of  Ragland's 
judgment,  in  consequence  of  his  indemnity  against  Cantrell's. 
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Afterwards,  Cantrell  caused  another  execution  to  be  issued  on 
his  judgment,  and  levied  on  the  same  land ;  and  he  was  pro- 
ceeding to  have  it  sold  again,  when  he  was  restrained  by  the 
injunction  obtained  on  this  bill.  In  addition  to  these  facts, 
Ragland,  as  complainant,  charged  that  Cantrell's  judgment 
was  fraudulently  obtained  on  a  simulated  debt,  through  col- 
lusion with  Pool  and  John  P.  Shropshire.  These  defendants, 
answering  without  oath,  which  was  waived,  denied  the  charge, 
and  alleged  generally,  though  not  by  cross-bill,  that  Ragland's 
judgment  was  largely  made  up  of  usury  and  Confederate 
currency ;  and  further,  that  he  and  Pool  had  corruptly  con- 
spired together  to  prevent  a  fair  sale  of  the  property  at  ade- 
quate prices.  The  bill  was  demurred  to  for  want  of  equity, 
and  because  there  was  adequate  remedy  at  law.  It  was  heard 
on  its  merits,  and  the  chancellor  found  that  Cantrell's  judg- 
ment was  fraudulent,  but  that  Ragland's  conduct  in  respect  to 
the  sale  was  also  reprehensible  and  fraudulent ;  and  for  this 
reason  he  did  not  deserve  relief.  He  consequently  dismissed 
the  bill. 

We  find  no  fault  with  his  decision  respecting  the  character 
of  Cantrell's  judgment.  It  was  by  confession,  which  is  indic- 
ative of  agreement  between  the  parties.  The  three  persons  best 
able  to  explain  its  consideration,  the  creditor,  the  debtor,  and 
Shropshire,  were  not  examined  as  witnesses,  though  interroga- 
tories were  filed  to  them.  Several  witnesses,  conversant  with 
Cantrell's  pecuniary  condition,  testified  that  he  was  unable  to 
lend  so  large  a  sum  of  money,  and  could  not  have  had  transac- 
tions of  such  magnitude  with  Pool  without  their  knowledge, 
which  must  have  been  the  case  if  the  debt  was  genuine.  The 
complainant's  testimony  exposes  contradictory  statements  made 
by  Cantrell  and  Pool,  respecting  the  consideration  of  the  debt 
and  its  ownership.  Without  detailing  more  of  the  evidence, 
we  think  Pool  was  not  indebted  to  Cantrell.  But,  without 
reference  to  the  fraud,  Cantrell's  execution  was  in  the  hands 
of  the  sheriff  at  the  time  of  the  sale,  and  was  entitled  to  ap- 
propriate the  proceeds,  because  the  McNeill  judgments  could 
not,  as  held  by  this  court,  support  executions,  and  Ragland's 
execution,  though  levied,  was  junior.  R.  C.  §  2873  ;  Martin 
V.  Hewett,  44  Ala.  418.  Supposing  such  appropriation  made, 
because,  if  it  may  be,  it  must  be  for  the  protection  of  the  pur- 
chaser, Cantrell  cannot  be  allowed  to  sell  the  property  levied 
on  again.  Carraway  v.  McG-ee,  at  the  January  Term,  1872. 
There  can  be  no  doubt  about  the  equity  of  the  bill.  The  pur- 
chaser has  no  means  of  forcing  the  vendee  of  the  second  sale 
to  action,  and  for  an  indefinite  time  he  would  be  subject  to  a 
suit  at  law,  which  would  deter  him  from  the  proper  improve- 
ment and  enjoyment  of  his  property,  and  effectually  destroy 
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his  chances  to  sell  or  exchange  it.     Mobile  ^  G.  M.  R.  Co.  v. 
Peebles,  47  Ala.  317. 

2.  What  is  there  in  Ragland's  circumstances  to  affect  his 
right  to  the  relief  he  prays  for  ?  He  has  proved  the  good 
faith  and  substantial  consideration  of  his  large  claims  against 
Pool.  He  obtained  a  confession  of  judgment  from  him,  by 
threatening  to  attach  his  property,  and  perhaps  by  wheedling 
and  coaxing  him  with  promises  of  leniency.  Possibly,  he 
may  have  put  him  in  some  fear,  short  of  duress.  But  he 
could  have  attached  his  property,  and  that  would  have  given 
him  all  the  advantage  he  sought  by  the  judgment,  —  a  lien, 
and  time  to  recover  judgment.  Having  obtained  the  judg- 
ment, he  may  or  may  not  have  apprehended  resistance  and 
delay  from  Pool.  He  had  a  right  to  a  levy  and  sale  as  soon 
as  he  could  induce  the  sheriff  to  act.  If  he  made  arrangement 
with  Pool,  not  calculated  to  hinder,  delay,  or  defraud  others 
interested  in  the  property,  there  was  no  impropriety  in  his 
doing  so.  He  did  agree  with  Pool,  in  writing,  after  the  sale,  to 
let  him  superintend  the  cultivation  of  the  lands  for  about  one 
year,  and  to  assist  him  in  reselling  them  for  a  greater  price. 
This  agreement  may  have  been  assented  to  by  them  before  the 
sale.  But  all  of  the  profits,  in  either  case,  were  to  go  to  Rag- 
land,  in  further  credit  on  Pool's  indebtedness  to  him.  The 
contract  expressly  declared,  that  notwithstanding  this  agree- 
ment, the  property  was  to  remain  Ragland's  exclusively,  by 
virtue  of  his  purchase  at  the  sheriff's  sale,  and  his  title  thereto 
was  to  be  "  in  no  manner  thereby  affected  or  impaired."  Many 
witnesses,  who  were  present  at  the  sale,  testified,  without  ex- 
ception, that  they  knew  of  no  circumstance  tending  to  prove 
collusion  between  Ragland  and  Pool,  or  any  device  of  either 
to  depreciate  the  property.  While  they  differ  considerably  in 
their  estimates  of  the  cash  value  of  the  land,  no  one  says  the 
price  was  inadequate,  considering  tne  incumbrances  of  dower 
and  the  attachment  of  Mrs.  Susan  Pool.  The  agreement  alone 
is  relied  on,  as  suggestive  of  fraud.  Pool  was  evidently  in- 
dulging a  speculative  hope  that  the  price  of  land  had  not  really 
fallen  so  low ;  and  Ragland,  not  knowing  what  better  to  do, 
was  willing  to  take  the  chance  of  a  larger  payment  on  his  de- 
mands. Pool  was  hopelessly  insolvent,  even  to  Ragland, 
though  perhaps  he  was  not  entirely  conscious  of  it ;  and  Rag- 
land employed  him  for  one  year,  to  see  if  he  could  not  aid  him 
in  disposing  of  the  property  to  a  better  advantage.  This  is 
the  substance  of  their  contract.  No  resale  was  made.  No  en- 
tanglement of  the  title  to  the  property,  in  consequence  of  the 
agreement,  is  shown.  It  is  not  made  to  appear  that  any  other 
creditor,  or  person  interested,  has  suffered  in  any  way  which 
could  have  been  helped.     Rogers,  who  agreed  to  pay  a  large 
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price  for  a  portion  of  the  land,  has  been  unable  to  pay  any- 
thing, notwithstanding  he  has  had  a  long  credit.  We  think 
the  chancellor  erred  in  finding  fraud  on  the  part  of  Ragland. 
Montgomery^ s  Executors  v.  Kirksey^  26  Ala.  172. 

The  prayer  of  the  bill  is  not  defective.  The  complainant 
has  only  a  right  to  enjoin  a  levy  and  sale  of  the  property,  once 
sold,  under  any  execution  on  Cantrell's  judgment.  This  he 
specifically  asks  for. 

The  decree  is  reversed,  and,  lest  we  might  do  injustice  by 
rendering  a  decree  here,  the  cause  is  remanded. 


Whitfield  V.  Fulford's  Administrator. 

Action  on  Promissory  Note,  hy  Payee's  Administrator  against  Maker. 

Confederate  currency ,  as  consideration  of  note. — A  promissory  note,  given  for  a 
loan  of  Confederate  currency,  which  was  advanced  to  the  borrower  through  the 
medium  of  a  bank  check,  is  without  consideration. 

Appeal  from  the  Circuit  Court  of  Marengo. 
Tried  before  the  Hon.  Luther  R.  Smith. 

F.  S.  Lyon,  for  appellant. 

Brooks,  Haralson  &  Roy,  contra. 

B.  F.  SAFFOLD,  J.  — In  April,  1863,  the  appellee  applied 
to  the  appellant  to  lend  him  two  thousand  dollars.  The  latter 
agreed  to  do  so,  and,  taking  from  the  other  his  promissory 
note,  due  twelve  months  after  date,  for  the  principal  and  in- 
terest, gave  him  a  check  in  the  usual  form  for  the  amount  on 
the  Southern  Bank  of  Alabama.  This  check  was  paid  by  the 
bank  in  Confederate  currency,  the  appellant  not  having  any 
gold  or  equivalent  currency  on  deposit  there  subject  to  the 
check.  The  transactions  of  the  time  were  generally  made  in 
Confederate  currency.  In  this  suit  on  the  note  between  the 
parties,  the  court  charged  the  jury  that  the  consideration  of  it 
was  Confederate  currency,  and  the  plaintiff  was  not  entitled 
to  recover.  This  decision  was  correct.  The  check,  until  it 
was  paid,  was  no  payment,  or  loan  of  money  to  the  defendant, 
and,  therefore,  was  no  consideration  for  his  note.  Dennie  v. 
ffart,  2  Pick.  204  ;  People  v.  Howell,  4  Johns.  R.  296 ;  Patton 
V.  Ash,  7  Serg.  &  R.  116  ;  Hale  v.  Huston,  Sims  ^  Co.  44 
Ala.  134. 

The  judgment  is  affirmed. 
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Mobile  &  Montgomery  Railroad  Company  v,  Ash- 
craft. 

Action  against  Railroad  Company,  as  Common  Carrier,  for  Injuries 

■     to  Person. 

1.  Proof  of  negligence.  — In  an  action  against  a  railroad  company,  as  a  common 
carrier,  to  recover  damages  for  personal  injuries  sustained  by  a  passenger,  by  leap- 
ing from  a  car  which,  though  off  the  track,  was  still  in  motion,  being  dragged 
along  with  the  other  cars ;  the  want  of  a  bell-rope,  connecting  the  engine  with  the 
car  in  which  the  passengers  were,  being  alleged  in  the  complaint  as  one  of  the 
negligent  acts  contributing  to  the  accident ;  a  witness,  who  was  a  passenger  at  the 
time,  may  testify  that,  after  the  accident,  while  the  passengers  were  being  carried 
to  their  destination  on  an  open  freight  car,  and  while  the  train  was  taking  on 
freight  at  a  wayside  station,  he  noticed  that  the  servants  of  the  company,  in  throw- 
ing meal  sacks  on  the  car,  covered  up  the  bell-rope  with  them,  and  mentioned  the 
fact  to  the  conductor,  —  the  fact  itself  being  relevant  evidence  on  the  question  of 
negligence,  and  also  tending  to  verify  the  statement  of  the  witness  that  the  rope 
was  too  short,  by  showing  that  his  attention  was  particularly  called  to  it  at  the 
time. 

2.  Same.  —  In  such  action,  it  is  competent  for  the  plaintiff  to  prove  that,  about 
two  weeks  before  the  accident  by  which  he  was  injured,  the  defendant's  cars  had 
run  off  the  track  twice  during  one  trip.  There  is  no  better  evidence  of  negligence 
than  the  frequency  of  accidents. 

Appeal  from  the  Circuit  Court  of  Crenshaw,  on  change  of 
venue  from  Butler. 

Tried  before  the  Hon.  P.  O.  Harper. 

This  action  was  brought  by  John  Ashcraft,  against  the 
appellant,  as  a  common  carrier,  to  recover  damages  for  per- 
sonal injuries  sustained  by  the  plaintiff,  through  the  alleged 
negligence  and  carelessness  of  the  defendant's  servants,  while 
he  was  being  transported  as  a  passenger  on  the  defendant's 
cars  between  Greenville  and  Montgomery.  At  the  time  of  the 
accident  complained  of,  the  plaintiff  and  other  passengers  were 
on  a  freight  train,  in  the  next  to  the  last  car,  when  that  car 
ran  off"  the  track,  and  was  dragged  along  with  the  rest  of  the 
train  for  several  hundred  yards  ;  and  while  it  was  thus  moving, 
after  the  conductor  and  several  passengers  had  jumped  off,  the 
plaintiff  also  leaped  off,  and  sustained  serious  injuries  by  the 
fall.  On  the  first  trial,  the  plaintiff  had  a  verdict  and 
judgment  for  four  thousand  dollars  ;  but  the  judgment  was 
reversed,  at  the  instance  of  the  defendant,  and  the  cause  re- 
manded. See  the  report  of  the  case  in  48th  Ala.  15-32,  where 
the  material  facts,  as  they  were  developed  on  the  trial,  are  all 
stated.  On  the  second  trial,  as  appears  from  the  bill  of  ex- 
ceptions in  the  present  record,  the  plaintiff  introduced  one 
Hannon  as  a  witness,  who  was  a  passenger  on  the  train  at  the 
time  the  plaintiff  was  injured,  and  who  testified  "  that  at  a 
point  on  said  defendant's  road  farther  up  than  that  at  which 
plaintiff  was  injured,  the  freight  train  on  which  they  were, 
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and  which  was  the  same  they  had  started  from  Greenville  on, 
except  that  the  passenger  car,  which  had  run  off,  was  left  be- 
hind at  the  place  where  it  had  run  off,  stopped  to  take  on 
some  sacks  of  meal ;  that  the  passengers  were  then  all  on  a 
flat  car  loaded  with  lumber,  sitting  on  top  of  the  lumber  ;  that 
the  sacks  of  meal  were  placed  by  the  railroad  hands  on  top  of 
the  lumber  in  the  car  where  the  passengers  were  ;  that  in 
doing  this,  said  sacks  were  thrown  on  the  bell-rope,  and  cov- 
ered up  the  end  of  it,  which  rested  on  the  lumber  ;  that  the 
train  was  a  long  one,  and  many  box  cars  were  between  said 
flat  car  and  the  engine  ;  that  witness  called  the  attention  of 
the  conductor  to  the  fact  that  the  end  of  the  rope  was  being 
covered  up  by  the  sacks,  and  the  conductor  thereupon  had  it 
released  and  tied  it  up  to  a  stanchion  ;  and  that  he  (witness) 
then  saw  that  the  rope  was  not  long  enough  to  have  reached 
to  the  passenger  car  before  it  ran  off.  The  defendant  objected 
to  the  said  evidence  as  to  the  covering  up  of  the  bell-rope,  and 
moved  the  court  to  exclude  it  from  the  jury,  because  it  was 
illegal,  irrelevant,  and  done  after  the  accident  complained  of. 
The  plaintiff's  counsel  insisted  that  the  evidence  was  com- 
petent, as  a  circumstance  tending  to  show  negligence  on  the 
part  of  the  defendant's  servants  on  its  freight  trains  about  the 
time  of  the  injuries  to  plaintiff,  and  especially  their  negligence 
on  that  train,  and  also  to  show  that  the  bell-rope  had  not  been 
long  enough  to  reach  to  the  passenger  car  which  had  run  off. 
The  court  overruled  the  objection,  and  the  defendant  excepted. 
Said  Hannon  also  testified,  that  on  one  of  his  trips  from  Green- 
ville to  Montgomery  on  a  freight  train,  about  two  weeks  before 
plaintiff  received  the  injuries  complained  of,  a  portion  of  the 
train,  including  the  passenger  car,  ran  off  the  track  twice  be- 
fore reaching  Montgomery.  The  defendant  objected  to  this 
evidence,  as  illegal  and  irrelevant ;  but  the  court  overruled  the 
objection,  and  allowed  the  evidence  to  go  to  the  jury,  in  con- 
nection with  other  evidence  of  similar  occurrences  about  the 
time  of  the  injuries  complained  of,  which  plaintiff's  attorney 
said  he  expected  to  introduce  ;  to  which  the  defendant  ex- 
cepted."   These  rulings  of  the  court  are  now  assigned  as  error. 

Herbert  &  Buell,  for  appellant. 

Judge  &  Holtzclaw,  contra. 

B.  F.  SAFFOLD,  J.  —  The  complaint  alleged,  among  other 
things,  that  the  absence  of  a  bell-rope  in  the  passenger  car 
contributed  to  the  injuries  received  by  the  plaintiff,  as  the  car 
was  dragged  some  distance  and  greatly  shattered,  which  might 
have  been  prevented  by  signalling   the   engineer   before   the 
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plaintiff  leaped  off.  Under  this  allegation,  the  evidence  re- 
specting the  covering  of  the  cord  with  the  meal  sacks  was  not 
objectionable.  The  circumstance  caused  the  witness  to  ascertain 
that  it  was  not  long  enougli  to  reach  to  the  passenger  car.  It 
tended  to  verify  his  statement  about  its  shortness,  by  showing 
that  his  attention  was  particularly  called  to  its  condition.  Be- 
sides, occurring  so  immediately  after  a  serious  accident,  it  was 
indicative  of  gross  carelessness. 

2.  Instances  of  trains  having  run  off  the  track  shortly  before 
an  accident  were  held  in  this  case  (at  the  January  Term,  1872) 
to  be  admissible  in  proof  of  negligence.  The  testimony  of 
Hannon,  that  about  two  weeks  before  the  accident  complained 
of  the  cars  had  run  off  twice  on  one  trip  between  Montgomery 
and  Greenville,  was  properly  admitted.  There  is  no  better 
evidence  of  carelessness  or  negligence  than  the  frequency  of 
the  accidents.  The  judgment  is  affirmed. 


House  V.  Lassiter. 

Action  for  Recovery  of  Yoke  of  Oxen,  commenced  in  Justice^s  Court. 

1.  Jurisdiction  of  justice.  —  On  appeal  from  the  judgment  of  a  justice  of  the      ^  g^ 
peace  in  an  action  for  the  recovery  of  personal  property  in  specie,  the  value  of  the  | 
property  not  being  alleged  in  the  complaint,  the  jurisdiction  of  the  justice  is  not 
determined  by  the  amount  of  the  recovery  before  him. 

2.  Amendment  of  complaint.  —  In  such  case,  if  the  complaint  in  the  Circuit  Court 
alleges  a  value  greater  than  the  sum  of  which  a  justice  nas  jurisdiction,  it  may  be 
amended  by  substituting  a  smaller  amount. 

Appeal  from  the  Circuit  Court  of  Conecuh. 
The  name  of  the  presiding  judge  in  this  case  cannot  be  stated, 
as  the  record  has  been  lost. 

S.  J.  CuMMiNG,  for  appellant. 

Judge  &  Bolling,  contra. 

B.  F.  SAFFOLD,  J.  — This  case  began  in  the  Justice's 
Court,  and  was  for  the  recovery  of  a  yoke  of  oxen,  in  the  form 
prescribed  by  the  Code,  not  specifying  the  value  of  the  property, 
nor  the  amount  of  damages  claimed.  The  judgment  was  in 
favor  of  the  plaintiff,  for  the  property,  "  if  to  be  found ;  if  not, 
plaintiff  to  recover  from  the  defendant  one  hundred  dollars." 
The  suit  was  commenced  and  concluded  in  1866,  when  the 
justice's  jurisdiction  was  limited  to  fifty  dollars.  The  defendant 
appealed  to  the  Circuit  Court,  where  the  plaintiff  filed  a  com- 
plaint, claiming  $100  to  be  the  alternate  value.     After  several 
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continuances,  a  trial  was  had  at  the  Spring  Terra,  1870,  resulting 
in  a  judgment  for  the  plaintiff.  The  defendant  obtained  a  new 
trial,  on  the  ground  of  newly-discovered  evidence.  At  the  Fall 
Term,  1870,  the  defendant  continued  the  case,  paying  half  costs 
as  the  condition.  At  the  Spring  Term,  1871,  on  motion  of  the 
defendant,  the  case  was  dismissed,  on  the  ground  of  want  of 
jurisdiction  in  the  Justice's  Court.  Before  the  motion  to  dismiss 
was  decided,  the  plaintiff  asked  leave  to  amend  his  complaint 
by  reducing  the  alternate  value  to  fifty  dollars.  This  was 
refused. 

In  Vaughan  v.  RohinBon  (20  Ala.  229),  it  was  held  that 
when  a  case  is  removed  into  the  Circuit  Court  from  the  Justice's 
Court,  and  is  there  pending,  it  is  competent  for  the  parties  to 
treat  it  as  if  originating  in  that  court ;  and  if  they  do  so,  a 
judgment  rendered  for  an  amount  exceeding  fifty  dollars  would 
be  held  good,  by  virtue  of  the  general  jurisdiction  of  that  court. 
The  defendant  can,  however,  on  the  appeal,  avail  himself  of 
the  want  of  jurisdiction  in  the  justice,  by  plea  in  abatement ; 
and  if  he  does  not  do  this,  he  waives  all  objection  resulting 
from  the  mode  in  which  he  is  brought  into  that  court.  But 
when  this  is  the  case,  it  does  not  seem  just  that  the  plaintiff 
should  have  judgment  against  the  sureties  of  the  defendant,  as 
is  allowed  on  appeals  by  section  2776  of  the  Revised  Code. 

In  Crabtree  v.  Cliatt  (22  Ala.  181),  it  is  held  that  the  juris- 
diction of  the  justice  is  to  be  determined  in  the  appellate  court, 
not  by  the  amount  of  the  recovery  before  the  justice,  but  by 
the  amount  legally  due,  or  actually  claimed  at  the  time  the 
judgment  was  rendered ;  and  further,  that  the  plaintiff  may 
remit  the  excess  at  the  time  of  the  trial,  or  the  rendition  of  the 
judgment.  It  is  also  stated  in  that  case,  that  when  the  want 
of  jurisdiction  appears  on  the  face  of  the  proceedings,  the  de- 
fendant need  not  be  put  to  his  plea  in  abatement,  but  the  court 
will,  of  its  own  motion,  declare  the  proceedings  void. 

In  this  case,  the  complaint  before  the  justice  does  not  show 
any  want  of  jurisdiction,  and,  as  has  been  seen,  the  judgment 
alone  cannot  oust  the  jurisdicton.  The  complaint  in  the  Cir- 
cuit Court  was  subject  to  a  plea  in  abatement,  because  it  ad- 
mitted the  value  of  the  property  to  be  beyond  the  justice's  juris- 
diction. The  amendment  requested  by  the  plaintiff  ought  to 
have  been  allowed.  There  is  no  reason  why  an  amendment 
should  not  be  allowed  in  the  Circuit  Court  which  might  have 
been  made  in  the  Justice's  Court,  it  not  being  the  correction  of 
the  very  error  appealed  from. 

The  judgment  is  reversed,  and  the  cause  remanded. 


OF  ALABAMA.  809 

[Goodwin  v.  Wells.] 

Goodwin  v.  Wells. 

Action  for  Price  of  Goods  sold  and  delivered. 

LiabiHty  of  merchant /or  goods  received  in  excess  of  order. — Where  a  merchant 
orders  goods  by  letter,  and  receives  in  reply  other  goods  also,  in  excess  of  the 
order;  and,  in  a  letter  remitting  the  price  of  the  goods  ordered,  he  adds  these 
words,  "  Balance  of  goods  shipped  me  were  not  ordered.  You  will  please  have  pa- 
tience until  they  are  sold,  or  they  are  subject  to  your  order,  if  you  prefer  it," — this 
does  not  show  an  absolute  promise  to  pay  for  the  said  goods  ;  nor  can  his  liability 
to  pay  for  them  be  inferred,  as  matter  of  law,  from  his  retention  of  them  for  several 
years,  without  any  proof  that  he  sold  them.  His  liability,  under  such  circnm- 
stances,  is  a  question  for  the  jury. 

Appeal  from  the  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  M.  J.  Saffold. 

Morgan,  Lapsley  &  Nelson,  for  appellant. 

W.  C.  Ward  &  W.  L.  Bragg,  contra. 

B.  F.  SAFFOLD,  J.  — The  appellee  sued  the  appellant 
on  an  account  for  goods  sold,  and  recovered  judgment,  under  a 
charge  of  the  court  that,  if  the  jury  believed  the  evidence,  they 
must  find  for  the  plaintiff.  The  evidence  was  that  the  der 
fendant,  being  a  merchant,  ordered  goods  and  received  some 
not  contained  in  the  order.  A  short  time  afterwards  he  wrote 
to  the  shippers,  remitting  the  money  for  such  as  he  acknowl- 
edged, and  saying,  "  Balance  of  goods  shipped  me  were  not 
ordered.  You  will  please  have  patience  until  they  are  sold,  or 
they  are  subject  to  your  order,  if  you  prefer  it  so."  About 
eighteen  months  afterwards  he  received  a  letter  from  the  re- 
ceiver, who  had  been  appointed  for  the  shippers,  stating  an 
account  showing  the  balance  now  sued  for,  and  saying,  "  The 
above  balance  is  standing  to  your  debit  on  the  books  of  the 
late  firm  of  T.  P.  &  N.,  with  a  note  that  indicated  that  it  is 
for  goods  that  were  sent  in  excess  of  order.  It  is  so  long  since 
they  were  sent,  that  I  will  venture  to  hope  they  have  been  dis- 
posed of,  or  that  there  is  so  good  a  prospect  of  disposing  of 
them  that  you  are  ready  to  send  me  a  draft  for  the  amount. 
Please  let  me  hear  from  you,"  &c.  A  witness  for  the  plaintiff 
testified  that  the  excess  of  the  order  was  not  so  great  as  the 
balance  stated  in  this  letter ;  while  the  defendant,  examined  as 
a  witness  for  the  plaintiff,  testified  that  he  had  all  the  time 
denied  any  indebtedness  for  more  than  he  had  paid  by  his  re- 
mittance, or  any  obligation  whatever  to  pay  the  account  sued 
for,  unless  he  sold  the  goods ;  that  he  had  not  sold  them,  and 
had  kept  them  apart  from  his  own  until  they  were  taken  from 
him  during  the  war.  A  witness  for  the  defendant  corroborated 
this  statement. 
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The  letters  referred  to  do  not  alone  show  a  contract  of  pur- 
chase by  the  defendant.  His  long  retention  of  the  goods  is 
consistent  with  his  proposition  to  pay  for  them  if  he  sold  them, 
or  when  he  sold  them.  His  proposition  is  also  consistent  with 
a  sale  on  consignment,  unless  the  other  party  chose  to  recall 
them.     The  matter  ought  to  have  been  left  to  the  jury. 

The  judgment  is  reversed,  and  the  cause  remanded. 
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Diggs  V.  The  State. 

Indictment  against  County  Solicitor  for  Accepting  Bribe. 

1.  Description  of  defendant's  name  in  indictment ;  plea  in  abatement  of  misnomer ; 
striking  out  plea  as  frivolous.  —  Where  the  defendant's  name  is  so  stated  in  the 
indictment  that,  prima  facie,  a  plea  in  abatement  for  a  misnomer  will  lie ;  as  e.  g. 
where  his  name  is  averred  to  be  "  J.  Sheppherd  Diggs ; "  a  plea  in  abatement,  in 
proper  form,  and  regularly  filed,  averring  that  his  true  name  is  "  James  Shepard 
Diggs,"  and  that  he  has  always  been  known  and  called  by  that  name,  should  not 
be  stricken  out,  on  motion,  as  frivolous. 

2.  Sufficiency  of  common  law  indictment ;  use  of  figures  instead  of  letters,  in  state- 
ment of  time.  —  As  a  general  rule,  an  indictment  which  would  be  good  at  common 
law  is  good  under  our  statutes  ;  and  the  use  of  figures  instead  of  letters,  in  stating 
the  time  when  the  offence  was  committed,  is  not  objectionable,  since  the  statute 
(Rev.  Code,  §  4115)  dispenses  with  the  necessity  of  any  statement  of  the  time. 

3.  Presumption  of  injury  from  admission  of  irrelevant  evidence.  —  The  admission 
of  irrelevant  evidence  is  an  error  which  will  work  a  reversal  of  the  judgment,  un- 
less the  record  clearly  shows  that  no  injury  could  possibly  have  resulted. 

4.  Variance  in  description  ofdraji,  or  money  order.  —  Where  the  indictment  (un- 
der Rev.  Code,  §  3564)  described  the  bribe  alleged  to  have  been  received  by  the 
defendant  as  a  draft  "  for  two  hundred  and  ninety-eight  jisu  dollars,  dated  May, 
1870;"  and  the  draft  offered  in  evidence  was  for  two  hundred  and  ninety-eight 
dollars,  and  dated  May  14,  1870,  —  held,  that  there  was  no  substantial  variance. 

5.  Charge  tending  to  mislead  jury.  —  A  charge  to  the  jury,  which  asserts  that  "  it 
is  the  province  of  the  jury  to  discard  and  treat  for  nought  any  part  of  the  evi- 
dence," though  tending  to  mislead  the  jury,  by  inducing  them  to  suppose  that  they 
might  reject  any  part  of  the  evidence  capriciously  or  arbitrarily,  is  not  a  reversible 
error ;  the  defendant  should  ask  an  explanatory  charge. 

6.  County  solicitor  indictable  as  "  ministerial  officer  "for  receiving  pribe.  — A  county 
solicitor  is  a  "  ministerial  officer,"  within  the  meaning  of  the  statute  (Rev.  Code, 
§  3564)  fixing  the  punishment  for  the  acceptance  of  a  bribe  by  "  any  ministerial 
officer  of  any  coiirt." 

7.  Officer  de  facto ;  how  constituted,  and  criminal  responsibility  of  —  An  order  of 
the  Circuit  Court,  made  by  the  presiding  judge  on  the  last  day  of  the  term,  by 
which  a  person  named  therein  is  appointed  "  to  act  as  solicitor  pro  tern,  of  this  court 
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until  further  orders,"  and  the  acceptance  of  the  appointment  by  the  person  named, 
constitute  him  the  county  solicitor  de  facto,  so  long  as  he  acts  under  the  appoint- 
ment, although  there  was  no  vacancy  in  the  office  of  county  solicitor  at  the  time 
the  order  was  made ;  and  as  such  officer  de  facto,  he  is  indictable  for  malfeasance 
in  office,  as  if  he  were  an  officer  rfe  jure.  (Peters,  C.  J.,  dissenting,  held  the  order 
void.) 

8.  Charge  misleading  jury.  —  A  charge  asked,  which  tends  to  mislead  the  jury, 
is  properly  refused. 

Appeal  from  the  Criminal  Court  of  Dallas. 

Tried  before  the  Hon.  Geo.  H.  Craig. 

The  indictment  in  this  case  was  in  the  following  words  :  — 

"  The  grand  jury  of  said  county  charge  that,  before  the  find- 
ing of  this  indictment,  one  J.  Sheppherd  Diggs  was  the  solic- 
itor of  Dallas  County,  duly  appointed  and  qualified  to  perform 
all  the  duties  of  said  ofiice,  and  duly  assigned  to  attend  before 
the  grand  jury  of  said  county,  to  examine  witnesses  brought 
before  such  grand  jury,  and  to  give  to  such  grand  jury  legal 
advice  as  to  any  matter  or  matters  connected  with  their  duties, 
and  to  give  to  such  grand  jury  information  as  to  any  matters 
cognizable  by  them,  as  well  as  to  prosecute  the  pleas  of  the 
State  in  the  courts  of  said  county.     And  the  grand  jury  of  said 

county  do  further  charge,  that  on  the day  of  May,  1870,  the 

said  J.  Sheppherd  Diggs,  while  then  and  there  acting  as  solic- 
itor as  aforesaid  in  said  county,  did  corruptly  receive,  or  agree  to 
receive,  intending  and  contriving  to  corrupt  the  due  course  of 
law  and  justice,  from  one  Samuel  M.  Hill,  Jr.,  a  gift,  or  gratu- 
ity, to  wit,  a  draft,  or  order  for  money,  drawn  by  said  S. 
M.  Hill,  Jr.,  for  the  sum  of  two  hundred  and  ninety-eight  x^^r 
dollars,  on  L.  Brewer  &  Co.,  a  commission  firm,  doing  business 
in  the  city  of  Mobile,  State  of  Alabama,  dated  May,  1870,  and 
payable  ten  days  after  the  date  thereof  to  the  order  of  said  J. 
S.  Diggs,  of  the  value  of  two  hundred  and  ninety-eight  y^^  dol- 
lars, as  a  gift,  or  gratuity,  bribe,  and  pecuniary  reward,  to  pre- 
vent or  to  cease,  or  to  advise  against,  or  not  to  begin  a  prosecu- 
tion against  the  said  S.  M.  Hill,  for  the  criminal  offence  of 
living  in  said  county,  openly  and  notoriously,  in  a  state  of  for- 
nication or  adultery,  with  a  woman  named  Margaret  Evans, 
or  to  influence,  or  induce,  or  advise  the  said  grand  jury,  not  to 
consider  or  act  upon  the  said  criminal  conduct  of  the  said 
Samuel  M.  Hill,  Jr.,  of  which  said  Diggs  as  aforesaid  was  well 
informed,  or  not  to  appear  before  the  said  grand  jury,  and 
give  information  of  such  violation  of  the  law  by  the  said  Hill ; 
and  that  the  said  J.  Sheppherd  Diggs  did  thereby,  as  solicitor 
as  aforesaid,  wilfully  and  corruptly  prostitute,  violate,  and  be- 
tray, for  the  gift,  or  gratuity,  bribe,  or  pecuniary  reward  afore- 
said, so  as  aforesaid  by  him,  in  his  said  ofiice,  taken  and  re- 
reived,  the  duties  of  his  said  ofiice,  and  the  trust  and  confidence 
in  him  reposed  ;  against  the  peace  and  dignity,"  &c. 
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"  2.  And  the  grand  jury  of  said  county  further  charge,  that 

on  the day  of  ,  1870,  in  the  county  aforesaid,  one 

J.  Sheppherd  Diggs  was  the  solicitor  of  Dallas  County,  duly 
and  legally  appointed,  and  acting  and  qualified  to  perform 
and  discharge  the  duties  of  that  office,  the  same  being  an  office 
of  importance  and  trust,  concerning  the  administration  of  jus- 
tice within  the  State ;  and  the  said  J.  Sheppherd  Diggs,  being 
then  and  there  such  solicitor  as  aforesaid,  contriving  and  in- 
tending the  duties  of  his  said  office,  and  the  trust  and  confi- 
dence thereby  reposed  in  him,  to  prostitute  and  betray,  did 
then  and  there,  unlawfully  and  corruptly,  accept  and  receive 
of  one  Samuel  M.  Hill,  Jr.,  a  draft,  or  order,  for  the  sum  of 
two  hundred  and  ninety-eight  y^^  dollars,  drawn  by  said  S.  M. 
Hill,  Jr.,  on  L.  Brewer  &  Co.,  the  commission  merchants  of 
said  Hill  in  Mobile,  in  said  State,  dated  May,  1870,  and  paya- 
ble ten  days  after  the  date  thereof,  for  the  sum  of  two  hun- 
dred and  ninety-eight  y^j^  dollars,  of  the  value  of  two  hundred 
and  ninety-eight  y^^  dollars,  payable  to  the  order  of  said  J. 
Sheppherd  Diggs,  and  as  solicitor  as  aforesaid,  as  a  gift,  gratu- 
ity, bribe,  and  pecuniary  reward,  to  influence  or  induce  him,  the 
said  J.  Sheppherd  Diggs,  to  prevent,  or  not  to  begin,  or  not  to 
give  information  as  solicitor  of  the  said  county  as  aforesaid,  that 
would  lead  to  the  prosecution  of  said  Hill,  for  then  and  there, 
as  was  well  known  to  the  said  J.  Sheppherd  Diggs,  living  in  a 
state  of  adultery  or  fornication  with  a  woman  named  Margaret 
Evans ;  and  that  he,  the  said  J.  Sheppherd  Diggs,  did  thereby 
unlawfully,  wilfully,  and  corruptly  prostitute,  violate,  and  be- 
try,  for  the  aforesaid  bribe,  gift,  gratuity,  or  pecuniary  reward, 
so  as  aforesaid  by  him,  the  said  J.  Sheppherd  Diggs,  in  his 
said  office  taken,  the  duties  of  his  office  and  the  trust  and  con- 
fidence in  him  therein  and  thereby  reposed,  and  did  thereby, 
wilfully  and  corruptly  agree  to  cloak,  or  screen,  or  protect  a 
person,  well  known  to  him,  the  said  J.  Sheppherd  Diggs,  to 
be  in  the  open,  notorious,  and  continuous  commission  of  an 
offence  against  the  laws  of  the  State ;  against  the  peace  and 
dignity,"  &c. 

*'  3.  The  grand  jury  of  said  county  do  further  charge,  that 

on  or  about  the day  of  May,  1870,  Samuel  M.  Hill,  Jr., 

at  that  time  being  a  resident  citizen  of  the  said  county,  was, 
and  had  been  for  many  months  previous,  to  wit,  for  six  months, 
living  in  a  state  of  adultery  or  fornication,  in  said  county,  with 
a  woman  named  Margaret  Evans  ;  and  that  such  living  and 
violation  of  the  laws  was  well  known  to  one  J.  Sheppherd 
Diggs,  hereinafter  mentioned,  and  was  amenable  to,  and  de- 
serving of  the  punishment  of  the  laws  of  the  State  of  Ala- 
bama, in  such  cases  made  and  provided.  And  the  grand  jury 
further  charge,  that  on  the  day  of  May,  1870,  the  said 
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J.  Sheppherd  Diggs,  an  attorney-at-law,  in  the  county  afore- 
said, was,  by  due  appointment,  solicitor  in  the  county  afore- 
said, and  for  the  County  of  Dallas  as  aforesaid,  duly  and  legally 
qualified  to  discharge  and  perform  all  the  duties  of  that  office, 
the  same  being  an  office  of  importance  and  trust  concerning  the 
administration  of  justice  in  the  county  aforesaid  ;  and  the  said 
J.  Sheppherd  Diggs,  being  then  and  there  such  solicitor  for 
Dallas  County,  intending  and  contriving  the  duties  of  said 
ofiice,  and  the  trust  and  confidence  thereby  reposed  in  him,  to 
prostitute  and  betray,  did  then  and  there  unlawfully  and  cor- 
ruptly accept  and  receive  of  the  said  S.  M.  Hill,  Jr.,  a  draft, 
or  order,  on  L.  Brewer  &  Co.,  commission  merchants  in  Mobile, 
Alabama,  for  the  sum  of  two  hundred  and  ninety-eight  x^iy 

dollars,  dated  May ,  1870,  and  payable  ten  days  after  the 

date  thereof,  to  the  order  of  the  said  J.  S.  Diggs,  and  signed 
by  the  said  S.  M.  Hill,  of  the  value  of  two  hundred  and  ninety- 
eight  dollars,  as  a  gift,  or  gratuity,  bribe,  and  pecuniary  re- 
ward, to  influence  him,  the  said  J.  S.  Diggs,  as  solicitor  as 
aforesaid,  not  to  prosecute  the  said  Hill  before  the  grand  jury 
of  said  county,  for  his  said  offence  of  adultery  or  fornication,  or 
not  to  give  information  before  said  grand  jury,  that  would  lead 
to  a  finding  by  said  grand  jury  of  a  true  bill  against  the  said 
S.  M.  Hill  for  such  offence,  or  to  otherwise  prevent  such  find- 
ing by  such  grand  jury,  or  otherwise  to  protect  said  Hill  against 
an  indictment  being  found  or  prosecuted  against  the  said  Hill, 
for  his  said  violation  of  the  law  ;  and  that  he,  the  said  J. 
Sheppherd  Diggs,  did  thereby  unlawfully,  wilfully,  and  cor- 
ruptly prostitute,  violate,  and  betray,  for  the  aforesaid  gift, 
gratuity,  bribe,  or  pecuniary  reward,  so  as  aforesaid  by  him, 
the  said  J.  Sheppherd  Diggs,  in  his  said  ofiice  taken  and  ac- 
cepted, the  duties  of  his  said  office,  and  the  trust  and  confi- 
dence in  him  therein  and  thereby  reposed  ;  against  the  peace 
and  dignity,"  &c. 

The  judgment  entry  recites,  that  the  defendant,  when  ar- 
raigned, pleaded  not  guilty ;  but  the  bill  of  exceptions  states 
that  on  the  trial,  when  the  parties  had  announced  themselves 
ready,  the  acting  solicitor  "  moved  the  court  to  strike  fi'om  the 
files  the  defendant's  plea  of  misnomer,  on  the  ground  that  it 
was  frivolous."  The  plea,  as  set  out  in  the  bill  of  exceptions, 
was  in  these  words  :  "  James  Shepard  Diggs,  indicted  by  the 
name  of  J.  Sheppard  Biggs,  in  his  own  proper  person  cometh 
into  court  here,  and,  having  heard  the  said  indictment  read, 
saith  that  his  name  is,  and  always  hath  been  from  his  nativity, 
James  Shepard  Diggs,  and  by  that  name  he  hath  always  been 
called  and  known  ;  without  this,  that  he,  the  said  James  Shep- 
ard Diggs,  now  is,  or  at  any  time  hitherto  hath  been,  called  or 
known  by  the  name  of  J.  Sheppard  Diggs,  as  by  said  indict- 
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ment  is  supposed  ;  and  this  he,  the  said  James  Shepard  Biggs, 
is  ready  to  verify.  Wherefore  he  prays  judgment  of  the  said 
indictment,  and  that  the  same  may  be  quashed."  The  court 
sustained  the  motion,  and  struck  said  plea  from  the  files,  as 
frivolous  ;  to  which  the  defendant  excepted. 

"  Thereupon,"  as  the  bill  of  exceptions  then  states,  "  the 
defendant  interposed  a  demurrer  to  said  indictment,  and  to 
each  count  thereof,  on  these  grounds  :  1st.  That  no  offence  is 
charged  in  or  by  the  said  indictment,  nor  in  either  count 
thereof.  2d.  That  the  act  or  acts  set  forth  in  said  indictment, 
or  in  either  of  the  counts  thereof,  do  not  constitute  bribery  in 
the  defendant.  3d.  That  Hill  is  not  described,  by  name  or 
otherwise,  as  a  man,  in  any  part  of  said  indictment,  or  in  any 
count  thereof.  4th.  That  the  date,  as  to  the  time  when  the 
said  offence  is  alleged  to  have  been  committed,  is  set  out  in 
figures,  instead  of  words  or  names.  5th.  That  the  first  count 
charges,  if  anything,  two  offences ;  one  for  receiving,  and  the 
other  for  agreeing  to  bribe  the  grand  jury.  6th.  That  it  does 
not  appear  therein,  from  the  date  alleged,  that  the  offence  was 
not  barred  by  the  Statute  of  Limitations  when  the  indictment 
was  preferred.  7th.  That  the  second  count  fails  to  inform  the 
defendant  whom  he  is  charged  with  knowing  lived  in  adultery 
or  fornication ;  and  also  that  the  words  '  then  and  there  '  vitiate 
this  count,  because  they  may  refer  to  the  words  therein,  '  that 

on  the day  of ,  1870,  in  the  county  aforesaid,'  or  to  the 

words  therein,  '  in  Mobile,  in  said  State,  dated  May,  1870,  and 
payable  ten  days  after  date.'  8th.  That  the  third  count  is  bad, 
because  it  charges  the  defendant  with  agreeing  not  to  prosecute 
Hill,  and  also  with  compromising  or  compounding  the  offence, 
by  agreeing  not  to  give  information  to  the  grand  jury  of  knowl- 
edge in  his  possession.  The  court  overruled  said  several  de- 
murrers, to  which  said  defendant  excepted.  Thereupon  the 
jury  was  empanelled,  and  the  State  introduced  as  evidence  the 
following  orders  of  the  Circuit  Court  of  Dallas  County,"  &c. 

The  orders  referred  to,  the  last  one  of  which  was  signed  by 
Hon.  M.  J.  Saffold,  judge  of  the  first  judicial  district,  were  in 
these  words  :  "  September  9,  1869.  On  application  of  the 
grand  jury,  it  is  ordered  by  the  court  that  E.  W.  Pectus  be 
appointed  special  solicitor,  to  advise  the  grand  jury  in  all  cases 
in  which  the  solicitor  of  the  county  is  incompetent  or  disqual- 
ified." "  September  11,  1869.  Ordered,  S.  W.  John  is  hereby 
appointed  solicitor  pro  tern,  of  the  County  of  Dallas  ;  the 
solicitor,  Jasper  N.  Haney,  having  absented  himself  from  the 
discharge  of  his  official  duties."  "  October  2,  A.  D.  1869. 
Ordered,  That  S.  W.  John  continue  to  act  as  the  solicitor  for 
the  Circuit  Court,  until  further  ordered."  "  April  1st,  1870. 
Ordered,  J.  S.  Diggs,  Esq.,  act  as  solicitor  pro  tern,  of  this  court, 
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until  further  orders."  "At  Chambers,  October  17th,  1870. 
Ordered,  That  the  order  heretofore  made,  appointing  Sheppard 
S.  Diggs  solicitor  joro  tern,  of  this  court  until  further  orders,  be 
hereby  revoked,  and  that  S.  W.  John  be  appointed  solicitor 
pro  tern,  until  further  order."  The  State  introduced  one  John 
Silsby  as  a  witness,  who  was  the  clerk  of  the  Circuit  Court  of 
Dallas  County  in  1869  and  1870,  and  who  testified  "  that  the 
said  order,  dated  April  1st,  1870,  was  so  made  and  entered  on 
the  minutes  of  said  court  after  the  business  was  disposed  of,  and 
after  said  court  had  adjourned,  and  simultaneously  with  the 
signing  of  the  minutes  by  said  presiding  judge  ;  that  said  court 
remained  adjourned  from  said  first  day  of  April,  1870,  until  the 
next  regular  term  thereof  in  November,  there  being  no  term  of 
said  court,  either  general  or  special,  in  the  interval ;  also,  that 
he,  witness,  only  knew  said  Jasper  N.  Haney  as  the  solicitor 
of  said  county  at  the  time  of  said  appointment  of  S.  W.  John ; 
that  said  Haney,  after  the  appointment  of  said  John,  asserted 
his  right  to  act  and  perform  the  duties  as  such  solicitor,  but 
was  not  permitted  to  do  so  by  the  said  judge  of  the  Circuit 
Court." 

The  State  introduced  evidence  tending  to  show  that  in  May, 
1870,  said  S.  M.  Hill  and  Margaret  Evans  were  living  together 
in  a  state  of  adultery  or  fornication  ;  that  the  defendant,  about 
that  time,  had  in  his  possession  a  draft  for  $298,  drawn  by  said 
Hill  on  L.  Brewer  &  Co.,  payable  to  said  defendant,  on  which 
he  endeavored  to  obtain  a  loan  or  advance  of  money,  and  which 
he  said  was  given  to  him  by  said  Hill ;  "  that  he  had  charged 
him  that  much  for  keeping  his  case  for  living  in  adultery  or 
fornication  with  Margaret  Evans  from  going  before  the  grand 
jury."  "  The  solicitor  pro  tern,  then  testified,  against  the  objec- 
tion of  the  defendant  to  each  and  every  part  thereof,  that  he 
acted  as  solicitor  at  the  time  the  grand  jury  investigated  this 
charge  against  the  defendant ;  that  he  telegraphed,  at  the  re- 
quest of  the  grand  jury,  to  L.  Brewer  &  Co.,  at  Mobile,  for 
the  draft  hereinafter  mentioned,  and  received  a  letter  in  reply 
by  mail ;  that  said  letter  was  in  the  handwriting  of  Col.  Har- 
ris, the  junior  member  of  said  firm,  and  that  said  letter  had 
been  lost  or  mislaid  from  his  bag  of  state  papers.  Defendant's 
said  several  objections  to  the  foregoing  statement  of  said  wit- 
ness, and  to  each  sentence  and  part  thereof,  were  overruled  by 
the  court,  and  said  statements  were  allowed  to  go  to  the  jury  as 
evidence  ;  to  which  the  defendant  excepted.  Thereupon,  against 
the  objection  of  the  defendant,  because  the  same  was  variant 
in  date,  amount,  and  in  the  name  thereto,  from  the  draft  de- 
scribed in  the  indictment,  the  court  permitted  the  State  to 
introduce  the  said  draft  in  evidence."  The  draft  was  dated 
"  Selma,  May  14,  1870 ;  "  was  signed  "  S.  M.  Hill,  Jr.,"  in- 
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dorsed  "J.  S.  Diggs,"  addressed  to  L.  Brewer  &  Co.,  Mobile, 
and  in  the  words  and  figures  following  :  "  1298^^.  Ten  days 
after  date,  pay  to  the  order  of  J.  S.  Diggs  the  sum  of  two 
hundred  and  ninety-eight  dollars,  and  charge  same  to  my 
account."  To  the  introduction  of  said  draft  the  defendant  ex- 
cepted. The  court  then  allowed  the  solicitor,  as  a  witness,  to 
explain  to  the  jury,  that  n  drawing  a  draft  or  bill  he  always 
used  the  particular  fractional  form  shown  in  the  indictment,  to 
express  the  want  of  cents  in  the  amount ;  and  to  this  evidence, 
also,  the  defendant  reserved  an  exception. 

The  court  charged  the  jury  as  follows :  "  The  defendant 
is  on  trial,  charged  with  the  offence  of  bribery.  The  stat- 
ute, under  which  the  indictment  is  framed,  is  as  follows," 
setting  out  section  3564  of  the  Revised  Code.  "  If  the  State 
has  proved  to  your  satisfaction,  beyond  a  reasonable  doubt, 
that  at  the  Spring  Term,  1870,  of  the  Circuit  Court  of  Dallas 
County,  the  defendant  was  appointed  solicitor  of  said  court,  by 
the  order  thereof,  and  took  upon  himself  the  duties  of  said 
office,  and  so  acted  until  said  order  was  revoked ;  and  that 
Samuel  M.  Hill,  Jr.,  a  man,  and  Margaret  Evans,  a  woman, 
were  living  in  a  state  of  adultery  or  fornication,  in  Dallas 
County,  before  said  order  was  revoked ;  and  that  the  defend- 
ant knew  it,  and,  acting  as  such  solicitor,  under  and  by  virtue 
of  said  order,  he  corruptly  received  from  said  Hill  the  draft 
mentioned  in  the  indictment,  and  received  said  draft  under  an 
agreement,  understanding,  or  promise,  express  or  implied,  that 
he  would  not  report,  or  prosecute  as  solicitor,  said  S.  M.  Hill 
for  said  offence,  before  the  grand  jury  of  said  county  ;  and 
that  said  draft  was  of  value  ;  and  that  these  acts  occurred  in 
said  County  of  Dallas,  within  three  years  before  the  finding  of 
the  indictment  in  this  case,  —  then  the  defendant  is  guilty. 
The  jury  must  give  the  defendant  the  benefit  of  any  reason- 
able doubt  which  they  may  have  relative  to  any  one  of  the 
points  mentioned  ;  and  if  there  is  such  reasonable  doubt,  they 
must  acquit  the  defendant.  It  is  the  duty  of  the  jury  to 
weigh  carefully  every  part  and  portion  of  the  evidence  in  the 
case,  and  give  to  it  such  consideration  as,  in  their  judgment,  it 
justly  merits  ;  and  it  is  their  province  to  discard  and  treat  for 
nought  any  part  of  the  same.  No  jury  should  be  influenced, 
in  this  or  any  other  case,  by  prejudices  of  any  character ;  for 
the  law  presumes  every  man  innocent  until  his  guilt  is  estab- 
lished beyond  any  reasonable  doubt  whatever." 

The  defendant  excepted  to  this  charge,  and  to  each  part 
thereof,  and  then  requested,  in  writing,  the  following  charges  : 
1.  "  If  the  jury  believe,  from  the  evidence,  that  the  defendant 
alone  tvas  appointed  the  solicitor  of  the  Circuit  Court  of  Dallas 
County,  under  the  order  of  Hon.  M.  J.  Saffold,  on  the  last  day 
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of  the  Spring  Term  of  said  court,  1870  ;  and  that  he,  neither 
then  nor  afterwards,  did  any  act  or  duty  in  or  under  said  ap- 
pointment, he  was  not,  in  contemplation  of  law,  the  solicitor 
of  said  county,  and  should  be  acquitted."  2.  "  If  the  jury  be- 
lieve, from  the  evidence,  that  Jasper  N.  Haney  was  the  regular 
solicitor  for  Dallas  County  in  1869,  the  constitutional  term  of 
office  continued  until  November,  1872 ;  and  that  both  he  and 
another  could  not  hold  said  office  generally,  (?)  and  as  solicitors 
discharge  all  its  duties  at  the  same  time."  The  court  refused 
these  charges,  and  the  defendant  excepted  to  their  refusal. 

BRICKELL,  J.  —  A  defendant  must  be  indicted  by  his 
true  name,  or  by  the  name  by  .which  he  is  generally  known 
and  called.  If  neither  of  these  was  known,  at  common  law 
he  was  indictable  as  a  person  whose  name  was  unknown  to  the 
grand  jury,  accompanied  vrith  some  averment  of  fact  identify- 
ing him.  The  statute  now  changes  this  rule  of  the  common 
law,  so  far  as  the  averment  of  a  fact  identifying  the  accused 
was  necessary.  R.  C.  §  4113.  The  identity  of  the  person 
charged,  and  of  the  person  arraigned  to  answer,  is  the  requisi- 
tion and  object  of  the  laws.  Hence  it  follows,  the  accused, 
when  his  name  is  not  unknown,  is  not  identified,  unless  his  real 
name,  or  that  by  which  he  is  generally  known  and  called,  is 
used.  The  insertion  or  omission  of  a  middle  name,  or  of  the 
initial  thereof,  is  immaterial.  Edmundson  v.  State,  17  Ala. 
179.  If  a  person  is  in  the  habit  of  using  initials  for  his  Chris- 
tian name,  and  is  indicted  by  these  initials,  the  fact  whether 
he  is  so  known  may  be  put  in  issue ;  and  if  the  issue  is  proved 
against  him,  he  may  properly  be  convicted.  City  Council  v. 
King,  4  McCord,  487. 

In  this  case,  if  the  appellant  used  his  name  as  "  J.  Sheppherd 
Diggs,"  so  that  thereby  he  was  generally  known  and  called, 
this  is  proper  matter  of  replication  to  the  plea  ;  and  he  would, 
if  it  is  true,  be  bound  to  answer  the  indictment.  The  plea  on 
its  face  is  good,  and,  if  interposed  before  the  plea  of  not  guilty, 
should  not  have  been  stricken  out  as  frivolous.  A  plea  not 
subject  to  demurrer,  and  interposed  in  the  regular  order  of 
pleading,  should  never  be  stricken  out  on  motion  ;  and  it  is 
generally  the  better  practice  to  put  the  party  on  his  demurrer. 
Johnson  v.  McLaughlin,  9  Ala.  551.  An  indictment  against  a 
defendant  by  the  initial  of  his  Christian  name,  or  by  his  middle 
name  only,  or  by  the  initial  of  his  first  and  his  middle  name, 
is,  prima  facie,  subject  to  a  plea  in  abatement.  If  the  indict- 
ment, in  that  form,  uses  the  name  of  the  defendant  as  it  is 
generally  known  and  called,  that  must  be  replied  to  the 
plea.  We  are  not  sure  that  the  record  affirmatively  shows  this 
plea  to  have  been  filed  before  the  plea  of  not  guilty  was  inter- 
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posed,  and  that  we  could  reverse  because  of  the  action  of  the 
court  in  striking  it  out.  As  the  judgment  must  be  reversed  on 
other  grounds,  it  is  not  necessary  to  determine  that  question. 

2.  The  demurrer  to  the  indictment  was  properly  overruled. 
It  is  drawn  to  a  greater  length  than  is  usual,  or  than  is  neces- 
sary under  our  present  statutes.  It  conforms  to  approved  prec- 
edents at  common  law,  and  avers  every  ingredient  of  the  offence 
imputed  to  the  accused.  He  could  not  mistake  the  offence 
charged ;  and,  on  conviction,  no  court  could  doubt  the  judg- 
ment to  be  rendered.  As  a  general  rule,  we  think  it  may 
safely  be  asserted,  that  an  indictment  good  at  common  law  is 
good  under  our  statutes.  That  the  time  of  committing  the 
offence  is  expressed  in  figures,  not  in  letters,  if  objectionable 
at  common  law,  under  the  authority  of  State  v.  Raiford  (7 
Porter,  102),  is  not  an  objection  merely,  because  the  statute 
dispenses  with  a  statement  of  the  time  when  the  offence  was 
committed.     Molett  v.  State,  33  Ala.  408. 

3.  The  State  was  permitted,  against  the  objection  of  de- 
fendant, to  prove  by  the  solicitor  pro  tern,  that  he  acted  as  so- 
licitor  at   the   time   the  grand  jury  investigated  the  charge 
against  the  appellant ;  that,  at  the  request  of  the  grand  jury, 
he  telegraphed  to  L.  Brewer  &  Co.  for  the  di*aft  drawn  on 
them  by  Hill,  and  charged  to  have  been  given  to  defendant  as 
a  bribe ;  that  he  received  a  letter  in  reference  to  said  draft, 
which  was  in  the  handwriting  of  a  member  of  the  firm  of 
Brewer  &  Co.,  and   that  this  letter  had  been  lost  or  mislaid. 
For  what  purpose  this  evidence  was  admitted,  we  are  not  in- 
formed by  the  bill  of  exceptions,  nor  can  we  see  its  relevancy 
to  the  issue  to  be  tried.     The  only  question  before  the  jury  was, 
whether  the  defendant  had  corruptly  received,  or  agreed  to  re- 
ceive the  draft,  while  in  the  official  position  of  county  solicitor. 
The  corrupt  reception,  or  the  corrupt  agreement  to  receive,  con- 
summated the  offence,  though  the  draft  was  never  paid.     In  no 
aspect  of  the  case  presented  by  the  record  was  it  necessary  for 
the  State  to  show  how  the  solicitor  obtained  possession  of  the 
draft.     If  the  evidence  was  designed  to  aid  in  identifying  the 
draft,  or  to  prove  its  payment,  the  correspondence  between  the 
solicitor  and  the  drawers  was  not  admissible.    As  the  evidence  is 
now  presented,  it  was  irrelevant,  and  should  not  have  been  re- 
ceived.    Its  admission  may  not  have  prejudiced  the  appellant, 
and  we  do  not  see  that  it  was  capable  of  working  any  special 
injury  to  him  ;  but  we  cannot  see  clearly  that  it  did  not.     The 
rule  often  announced  by  this  court  is,  that  the  admission  of  ir- 
relevant testimony  will  reverse,  unless  the  record  clearly  shows 
that  no  injury  would  have  resulted.     It  is  not  enough  that  we 
cannot  discover  injury  ;  we  must  see  clearly  that  none  could 
have  resulted.     Frier  son  v.  Frierson,  21  Ala.  549  ;  FooIy.  De- 
vers,  30  Ala.  672  ;  Mayer  v.  Clark,  40  Ala.  259. 
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'  4.  There  was  not  a  substantial  variance  between  the  draft 
offered  in  evidence  and  the  draft  described  in  the  indictment. 
The  indictment  does  not  purport,  and  it  is  not  necessary  in  this 
case  it  should,  to  set  out  the  draft  according  to  its  tenor  or 
precise  recital.  1  Bish.  Cr.  Pr.  §  554.  The  variance  is  sup- 
posed to  arise  from  the  fact,  that  in  the  indictment  the  draft  is 
described  as  for  "  two  hundred  and  ninety-eight  ^^q  dollars," 
and  is  dated  "  May,  1870  ;  "  while  the  draft  offered  in  evidence 
is  for  two  hundred  and  ninety-eight  dollars,  and  is  dated  May 
14,  1870.  It  would  have  been  sufficient,  in  this  case,  to 
have  averred  in  the  indictment  that  the  appellant  received  a 
draft,  drawn  by  Hill  on  Brewer  &  Co.,  for  the  payment  of 
money,  without  describing  its  date,  amount,  or  time  of  pay- 
ment. The  character  or  amount  of  the  thing  received,  or 
agreed  to  be  received,  so  that  it  appears  to  have  been  of  value, 
is  not  material ;  the  draft  offered  in  evidence  substantially  con- 
formed to  the  description  in  the  indictment,  and  the  objection 
of  the  appellant  was  probably  overruled.  The  evidence  of  the 
solicitor  was  inadmissible  and  unnecessary  ;  and  as  the  court 
should,  without  it,  have  overruled  the  objection,  its  admission 
is  not  a  reversible  error. 

5.  The  charge  given  by  the  court  is  objected  to  as  errone- 
ous, because  it  asserts  that  it  was  the  province  of  the  jury  "  to 
discard  and  treat  for  naught  any  part  of  the  evidence."  With- 
out explanation,  this  charge  may  have  induced  the  jury  to  sup- 
pose that  they  had  power,  capriciously  or  arbitrarily,  to  reject 
any  portion  of  the  evidence.  This  is  not  the  power  or  province 
of  the  jury.  They  cannot  reject  evidence,  unless  they  regard 
it  as  unworthy  of  credit,  because  the  witness  has  been  success- 
fully impeached  ;  or  because  he  had  been  contradicted  ;  or  be- 
cause of  its  inconsistency  in  itself,  or  with  other  evidence  in  the 
cause  ;  or  because  the  manner  of  the  witness  leads  them  to  re- 
gard him  as  not  worthy  of  belief  ;  or  for  some  other  substantial 
reason.  The  tendency  of  this  charge  may  have  been  to  mis- 
lead the  jury.  Such  a  charge  is  not,  however,  a  reversible 
error.  The  party  objecting  should  have  asked  an  explanatory 
charge,  and  thus  obviated  or  removed  its  tendency  to  mislead. 
Abraham  ^  Bro.  v.  Nunn^  42  Ala.  51 ;  Scully  v.  State^  39 
Ala.  240. 

6.  It  is  next  objected  that  the  charge  asserted  a  county  so- 
licitor is  a  ministerial  officer,  subject  to  indictment  under  sec- 
tion 3564  of  the  Revised  Code.  In  this  we  are  of  the  opinion 
there  was  no  error.  If  a  county  solicitor  is  not  a  ministerial 
officer,  it  would  be  difficult,  if  not  impossible,  to  define  his  char- 
acter ;  all  the  duties  with  which  he  is  charged  pertain  to  the 
protection  of  the  State,  and  the  general  administration  of  the 
criminal  laws.     He  attends  on  the  grand  jury,  as  their  legal 
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adviser  ;  draws  the  indictments  they  may  find  ;  prosecutes  all 
indictable  offences,  and  prosecutes  or  defends  any  civil  action 
to  which  the  State  is  a  party,  pending  in  the  Circuit  Court. 
R.  C.  §  856.  No  one  of  these  duties  involves  executive  or  judi- 
cial functions.  They  are  purely  ministerial.  In  the  charge 
given  there  is,  therefore,  in  this  respect,  no  reversible  error. 

7.  This  brings  us  to  the  material  question  this  case  presents. 
The  defendant  not  being  county  solicitor  de  jure^  is  he  indictable 
for  malfeasance  in  office  while  displacing  the  solicitor  de  Jure  ? 
That  there  may  be  an  officer  de  facto^  while  there  is  an 
officer  de  jure  ;  or,  in  other  words,  though  an  office  is  not  va- 
cant, and  there  is  an  existing  officer  de  jure^  one  who  enters 
into  and  assumes  its  duties,  under  color  of  appointment,  will 
be  an  officer  de  facto^  is  a  proposition  maintained  by  all  the 
authorities  we  have  had  an  opportunity  of  consulting.  In 
Cramer  v.  Clay  (1  Stew.  132),  the  acts  of  a  sheriff  de  facto 
were  deemed  valid,  although  there  was  another  person  who  had 
been  elected  to  the  office,  and,  of  consequence,  was  entitled  to 
it  de  jure.  In  Flournoy  v.  Clements  (1  Ala.  535),  the  sheriff 
elect  qualified,  gave  bond,  and  entered  on  the  discharge  of  the 
duties  of  the  office.  Subsequently,  the  judge  of  the  County 
Court,  under  a  statute  then  of  force,  vesting  him  with  juris- 
diction, declared  the  office  vacant,  and  it  was  filled  by  execu- 
tive appointment.  The  judgment  declaring  the  office  vacant 
was  reversed  by  this  court.  The  judgment  of  reversal,  of 
course,  rendered  the  judgment  of  the  County  Court  judge  mere 
waste  paper.  It  was  converted  into  a  nullity,  and  could  not 
subsequently  be  regarded  as  having  ever  had  a  legal  existence. 
The  office  was,  therefore,  never  vacant ;  yet  this  court  held 
the  person  acting  under  executive  appointment,  while  the  judg- 
ment of  vacancy  was  unreversed,  a  sheriff  de  facto.  In  Thomp- 
son V.  State  (21  Ala.  48),  the  Commissioners'  Court,  in  the 
exercise  of  its  statutory  power,  appointed  an  overseer  of  a 
public  road.  Subsequently,  the  judge  of  the  County  Court, 
who  had  power  only  to  fill  vacancies  occurring  after  the  Com- 
missioners' Court  had  appointed,  without  a  vacancy,  appointed 
another  person,  who  assumed  to  act.  This  court  held  that, 
although  there  was  not  a  vacancy  for  the  judge  of  the  County 
Court  to  fill,  and  although  there  was  an  overseer  dejure^  the 
overseer  so  appointed  must  be  regarded  as  an  overseer  de  facto. 
In  Crregg  v.  Jennison  (55  Penn.  468),  it  is  held,  that  an  offi- 
cer de  facto  is  a  person  who  is  such  by  color  of  election,  though 
ineligible,  or  though  the  office  was  not  vacant.  The  same 
principle  is  asserted  in  Angell  &  Ames  on  Corporations,  §  287. 

It  is  unquestionably  true  that  under  the  Constitution  and  laws 
of  this  State  there  can  be  in  each  county  but  one  legal  county 
solicitor,  or  but  one  legal  county  treasurer,  or  sheriff,  or  clerk 
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of  the  Circuit  Court,  or  judge  of  probate  ;  but  to  declare  that 
there  cannot  be,  as  to  each  of  these  ofl&ces,  an  officer  de  jure 
and  an  officer  de  facto,  would  go  very  far  towards  declaring 
that  there  was  not  in  law  an  officer  de  facto.  The  law  deems 
it  of  high  importance  to  have  all  offices  filled  by  the  persons 
legally  and  constitutionally  entitled  to  hold  them.  It  dis- 
courages and  discountenances  all  intrusion  into  office,  or  usur- 
pation of  its  authority.  It  affords  the  State,  and  the  rightful 
claimant,  every  facility  to  oust  an  intruder  or  usurper.  While 
the  law  is  mindful  of  the  importance  of  having  the  rightful 
officer  in  place  and  power,  it  deems  it  of  more  real,  practical 
importance  to  be  able  to  deal  safely  with  those  who  are  actually 
in  place.  On  this  principle,  necessary  to  the  safety  of  the 
citizens,  to  the  keeping  of  governmental  organization  in  motion, 
and  to  the  just  and  speedy  administration  of  the  law,  rests  the 
whole  doctrine  of  officers  de  facto.  As  was  said  by  this  court 
in  Heath  v.  State  (36  Ala.  273),  the  authorities  may  not  be 
uniform  in  the  definition  of  an  officer  de  facto,  "  but  they  all 
concur  in  recognizing  as  such  any  person  who  exercises  the 
duties  of  an  office  under  color  of  an  appointment  or  election  to 
that  office." 

If  the  defendant  was  at  any  time  solicitor  of  the  County  of 
Dallas,  he  was  so  by  appointment.  That  appointment  he  de- 
rived from  the  judge  of  the  Circuit  Court  of  the  first  judicial 
circuit,  of  which  Dallas  forms  a  part.  That  judge  only,  under 
the  Constitution,  had  the  power  of  appointing  to  the  office  of 
solicitor.  His  appointment,  though  defeasible  and  invalid,  is 
color  of  title.  If  the  defendant  accepted  the  appointment,  and 
exercised  the  duties  of  the  office,  he  was  an  officer  de  facto, 
though  there  may  have  been  a  solicitor  de  jure  claiming  the 
office.  The  law,  so  long  as  he  kept  in  the  line  of  his  official 
duty,  would  have  extended  him  the  protection  afforded  the 
rightful  officer.  Official  responsibility,  civil  and  criminal,  is 
but  just  compensation  for  this  protection.  When  he  is  called 
to  answer  for  malfeasance,  he  cannot  be  permitted  to  assail  the 
validity  of  his  appointment ;  he  is  estopped  from  abnegating 
his  official  capacity.     1  Bish.  Crira.  Law,  §  917. 

In  Rex  V.  Berdett  (6  Car.  &  P.  124),  a  letter-carrier  was 
indicted  for  embezzling  an  overcharge  on  a  letter  delivered  to 
him.  No  evidence  of  his  appointment  as  a  letter-carrier  was 
offered ;  but  one  of  the  witnesses  incidentally  stated  that  he 
acted  as  such.  The  statute  under  which  he  was  indicted  pro- 
hibited and  punished  embezzlement  by  public  officers.  The 
court  submitted  the  fact  of  embezzlement,  and  the  question 
whether  the  prisoner  had  acted  as  letter-carrier,  to  the  jury, 
declaring  that  if  the  two  facts  concurred,  the  prisoner  was 
guilty ;   and  he  was  convicted.     In  Allen  v.  McNiel,  1  Mills 
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(S.  C),  it  is  said,  "  When  a  person  is  sued  for  any  act  done  by 
him  in  an  official  capacity,  it  does  not  lie  in  his  mouth  to  say 
he  is  not  the  person  he  has  held  himself  out  to  the  world  to  be." 
In  State  v.  McEntyre  (3  Ired.  174),  the  court  held :  "  A  per- 
son who  undertakes  an  office,  and  is  in  oft'ce,  though  he  might 
not  have  been  duly  appointed,  and  therefore  may  have  a  de- 
feasible title,  or  not  have  been  compellable  to  serve  therein, 
is  yet,  from  the  possession  of  its  authorities  and  the  enjoyment 
of  its  emoluments,  bound  to  perform  all  the  duties,  and  liable 
for  their  omission,  in  the  same  manner  as  if  the  appointment 
were  strictly  legal  and  his  right  perfect."  In  State  v.  Mayherry 
(3  Strobh.  144),  a  constable  was  indicted  for  suffering  a  neg- 
ligent escape,  and  was  held  liable,  though  not  an  officer  de  jure  ; 
and  the  court  said,  "  It  would  be  dangerous  if  he  were  per- 
mitted to  evade  liability  by  proving  he  is  not  an  officer  dejure^ 
It  is  difficult  for  us  to  conceive  of  a  more  evil  and  dangerous 
proposition,  than  that  one  who  intrudes  into  or  usurps  a  public 
office,  assumes  its  duties,  and  exercises  its  powers,  can  commit 
official  crimes  and  shield  himself  from  punishment  by  alleging 
that  his  crimes  were  only  additions  to  his  intrusion  or  usurpation. 
Admissions,  on  which  another  is  induced  to  act,  become  con- 
clusive on  the  party  making  them  ;  and  it  is  immaterial  whether 
they  were  made  innocently  or  fraudulently.  McCrary  v.  Rem- 
sen,  19  Ala.  430;  Harrison  v.  Pool,  16  Ala.  167;  Stone  v., 
Britton,  22  Ala.  543.  If  this  be  true,  what  satisfactory  reason 
can  be  given  for  not  applying  the  same  principle  to  one  who  de- 
liberately assumes  and  exercises  the  duties  and  powers  of  a 
public  office  ?  He  holds  himself  out  to  the  world  as  an  officer  ; 
he  becomes  entitled  to  protection  as  such  ;  he  can  exercise  the 
duties,  and  take  the  emoluments,  until  he  is  ousted ;  and  he 
must  be  amenable,  as  if  he  was  the  rightful  officer.  In  the 
charge  given  by  the  court  there  was,  therefore,  no  error. 

8.  Nor  did  the  court  err  in  refusing  to  charge  that,  if  Haney 
was  the  rightful  solicitor,  both  he  and  the  defendant  could  not 
hold  the  office  generally,  and  discharge  all  the  duties  of  office  at 
the  same  time.  This  charge  was  calculated  to  mislead  the  jury, 
and  to  divert  their  attention  from  the  real  issue  to  be  tried. 
Haney's  right  to  the  office  is  not  involved  in  this  case.  That 
right  may  be  fully  conceded.  So  far  as  the  office  is  an  element 
of  the  crime  imputed  to  the  defendant,  the  inquiry,,  anjd.  the 
only  inquiry,  is,  did  the  judge  of  the  Circuit  Court  make  the 
appointment  set  out  in  this  record  ?  did  the  defendant  accept 
that  appointment,  and  act  under  it  ?  If  he  did,  without  re- 
gard to  who  was  the  rightful  solicitor,  he  is  liable  to  this  in- 
dictment. 

9.  In  refusing  to  charge  that  if  the  defendant  did  not  act 
under  the  appointment  he  should  be  acquitted,  the  court  erred. 
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Acceptance  of  the  appointment  was  necessary  to  fix  official 
character  on  the  defendant.  This  acceptance  may  be  proved 
by  the  acts  of  defendant,  and  by  his  claiming  to'hold  the  office. 
But,  without  evidence  of  acceptance,  he  should  not  be  con- 
victed. That  is  as  essential  to  his  official  capacity  as  an  ap- 
pointment. 

For  the  error  we  have  noticed,  the  judgment  is  reversed  and 
the  cause  remanded.  The  defendant  will  remain  in  custody 
until  discharged  by  due  course  of  law. 

B.  F.  SAFFOLD,  J.  —  I  concur  in  the  opinion  of  Justice 
Brickell,  and,  as  a  supplement  to  it,  I  read  the  following  ex- 
pression of  my  views  on  points  not  directly  treated  of  by  him. 

The  indictment  charged  the  defendant,  under  R.  C.  §  3564, 
in  three  counts,  with  accepting  a  bribe  as  solicitor  of  Dallas 
County.  On  the  trial  he  denied  his  character  as  such  solicitor, 
basing  the  denial  on  the  fact  that  another  was,  at  the  time  the 
offence  was  alleged  to  have  been  committed,  the  duly  elected 
and  qualified  incumbent,  and  two  persons  could  not  hold  the 
said  office  and  perform  the  duties  thereof  at  the  same  time. 
The  state  Constitution  created  the  solicitor's  office  ;  and  it  re- 
quires that  he  shall  be  elected  in  each  county  by  the  electors 
thereof,  and  shall  perform  such  duties  as  may  be  required  of 
«him  by  law.  He  shall  hold  office  for  a  terra  of  four  years ; 
and  in  case  of  vacancy,  such  vacancy  shall  be  filled  by  the 
judge  of  the  circuit,  until  his  successor  is  elected  and  qualified. 
The  legislature  has  not  prescribed  the  duties  of  this  officer. 
All  of  the  statutes  in  the  Revised  Code  relate  to  the  circuit 
solicitor  then  in  existence.  Many  of  them  are  inapplicable  to 
the  present  county  solicitor ;  and  such  of  them  as  have  been 
applied  to  him  in  practice  and  usage  have  been  so  applied  on 
account  of  their  fitness  to  the  acquired  meaning  of  the  term 
"  solicitor,"  as  a  political  officer  of  the  State,  rather  than  from 
any  presumed  or  construed  regulation  of  his  duties  by  the  leg- 
islature. 

Section  859  of  the  Revised  Code,  in  authorizing  the  presid- 
ing judge,  when  the  solicitor  is  absent,  or  it  would  be  improper 
for  him  to  act,  to  appoint  a  competent  attorney  in  his  place, 
only  recognizes,  or  declares,  what  is  the  inherent  right  of  the 
court.  The  court,  as  the  guardian  of  justice,  is  the  represent- 
ative of  all  suitors,  and,  in  criminal  cases,  it  can  suffer  neither 
the  State  nor  the  accused  to  be  undefended.  As  this  section 
(859)  was  not  adopted  in  direct  application  to  the  county  solic- 
itor, and  is  a  part  of  the  regulation  of  a  distinct  officer,  it  can- 
not have  the  effect  to  limit  or  vary  the  power  which  the  court 
has  inherently  to  supply  the  place  of  the  county  solicitor  who 
for  any  cause  is  not  acting.     As  the  Constitution  bestows  the 
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power  of  appointment,  in  case  of  a  vacancy,  on  the  judge  of 
the  circuit,  and  it  is  the  duty  of  that  judge  to  see  to  the  proper 
enforcement  of  the  criminal  law,  both  in  term  time  and  in  va- 
cation, except  when  he  is  displaced  in  term  time  by  a  presiding 
judge,  an  appointment  of  solicitor  made  by  him  at  any  time 
cannot  technically  be  said  to  be  void.  The  duties  of  solicitor 
are  not  confined  in  performance  to  the  terms  of  the  court ;  for 
instance,  he  must  issue  subpoenas  in  vacation  to  witnesses  to  ap- 
pear before  the  grand  jury.  When  he  is  not  acting,  unless  the 
judge  of  the  circuit  can  supply  his  place,  no  other  is  authorized 
to  do  so,  and  there  must  be  a  failure  of  justice.  The  conclu- 
sion is,  that  the  judge  of  the  circuit,  from  his  power  to  ap- 
point to  a  vacancy,  and  his  duty  as  a  conservator  of  the  peace, 
must  be  authorized  to  supply  any  lapse  in  the  service  of  the 
solicitor ;  and  that,  having  jurisdiction  of  the  subject  matter, 
no  appointment  he  may  make  is  ipso  facto  void,  however  irreg- 
ular and  subject  to  be  set  aside.  If,  then,  the  party  appointed 
accepts  the  position,  and  performs  the  duties  of  the  office,  and 
while  in  the  exercise  of  the  rights,  privileges,  and  responsibili- 
ties thereof,  commits,  as  such  officer,  what  the  law  denominates 
crime,  he  cannot  defend  on  the  ground  that  he  was  not  solicitor 
de  jure. 

As  to  whether  the  defendant  was  appointed  to  the  office 
charged  in  the  indictment  to  have  been  held  by  him,  the  tran- 
script shows  the  following:  "April  1st,  1870.  Ordered,  J.  S. 
Diggs,  Esq.,  act  as  solicitor  joro  tern,  of  this  court,  until  further 
ordered."  "  At  Chambers,  October  17th,  1870.  Ordered,  That 
the  order  heretofore  made  appointing  Sheppard  S.  Diggs  so- 
licitor pro  tern,  of  this  court  until  further  ordered,  be  hereby 
revoked,  and  that  S.  W.  John  be  appointed  solicitor  pro  tern. 
until  further  order."  Whether  the  appointment  thus  made 
ought  to  be  construed  as  filling  entirely  the  office  of  county 
solicitor  temporarily  or  not,  it  authorized  the  appointee  to  act 
as  such  in  matters  pertaining  to  the  Circuit  Court,  and  was 
color  of  title  for  as  much  more  as  he  assumed  to  do.  There- 
fore, proof  of  such  an  appointment,  and  of  acceptance  and  ser- 
vice under  it  by  the  defendant,  would  constitute  him  a  de  facto 
county  solicitor,  and  subject  to  prosecution  for  malfeasance. 

That  a  de  facto  officer  is  subject  to  all  the  pains  and  pen- 
alties of  a  de  jure  officer  is  abundantly  shown  by  the  following 
authorities :  1  Bish.  Crim.  Law,  §  917 ;  2  Bish.  Crim.  Law, 
§  378;  1  Gab.  Crim.  Law,  783;  The  State  v.  McEntyre,  3 
Ired.  171, 174 ;  The  State  v.  Sellers,  7  Rich.  368,  372 ;  People 
V.  Cook,  4  Seld.  67  ;  Rex  v.  Borrett,  6  Car.  &  P.  124 ;  3  Haw- 
kins PI.  C.  261,  §  28. 

PETERS,  C.J.  —  I  concur  in  the  judgment  of  reversal  in  this 
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case,  and  the  argument  of  the  majority  of  the  court,  except 
upon  what  may  be  considered  the  question  of  chief  importance 
in  this  prosecution.  That  is  this  :  Was  the  accused  a  "  solici- 
tor in  the  County  of  Dallas,"  or  a  "  municipal  officer  of  court," 
on  the  day  he  received  the  bill  of  exchange,  or  draft,  from 
Hill,  in  May,  1870,  which  constitutes  the  offence  for  which  he 
is  indicted  ?  If  he  was  not,  then  this  necessarily  puts  an  end 
to  this  prosecution,  so  far  at  least  as  it  may  rest  upon  a  crim- 
inal charge  under  our  statute. 

The  law  denouncing  bribery  as  a  crime  is  in  these  words : 
"Any  ministerial  officer  of  any  court,  or  any  person  summoned 
as  a  juror,  or  appointed  an  auditor,  arbitrator,  umpire,  or 
referee,  who  corruptly  takes,  or  agrees  to  take,  anything,  to 
give  his  verdict,  award,  or  report,  or  corruptly  receives,  or 
agrees  to  receive,  any  gift  or  gratuity  whatever,  must,  on  con- 
viction, be  imprisoned  in  the  penitentiary,  or  sentenced  to 
hard  labor  for  the  county,  for  not  less  than  two,  nor  more  than 
five  years."     Rev.  Code,  §  3564. 

It  will  be  seen  that  this  section  of  the  Code  designates  six 
classes  of  persons,  filling  certain  offices,  who  are  forbidden  to 
take  or  receive,  or  to  agree  to  take  or  to  receive,  a  bribe. 
That  is  to  say :  1,  a  ministerial  officer  of  court ;  2,  a  juror ; 
3,  an  auditor ;  4,  an  arbitrator ;  5,  an  umpire  ;  6,  a  referee. 
That  these  persons  are  so  singled  out  and  defined  is  an  indica- 
tion of  the  legislative  intention  that  no  other  persons  are  in- 
tended to  be  included  in  the  enumeration.  Penal  statutes  are 
to  be  strictly  construed ;  and  where  there  is  doubt  as  to  the 
person  intended,  the  party  accused  is  entitled  to  the  benefit  of 
such  doubt.  Chase  v.  iV.  Y.  Cent.  R.  R.  Co.  26  N.  Y.  Rep. 
623 ;  Dwarris  on  Stats,  pp.  245,  246,  Potter's  ed.  1871.  No 
doubt  a  solicitor  in  the  county  is  an  officer  of  court,  who  falls 
under  the  penalties  of  the  above-quoted  law.  But  was  the 
accused  such  officer,  at  the  time  he  is  charged  to  have  com- 
mitted the  act  which  is  charged  against  him  as  a  crime  ? 

A  solicitor  in  a  county  is  a  constitutional  officer.  The  Con- 
stititution  directs  how  that  officer  shall  be  elected  or  ap- 
pointed to  office.  The  words  of  the  constitutional  command 
are  these  :  "A  solicitor  shall  be  elected  in  each  county  in  this 
State,  by  the  qualified  electors  of  each  county,  who  shall  reside 
in  the  county  for  which  he  is  elected,  and  perform  such  duties 
as  may  be  required  of  him  by  law.  He  shall  hold  his  office  for 
a  term  of  four  years,  and,  in  case  of  a  vacancy,  such  vacancy 
shall  be  filled  by  the  judge  of  the  Circuit  Court,  until  his  suc- 
cessor is  elected  and  qualified."  Const,  of  Ala.  1867,  Art.  VI. 
§  17.  The  solicitor  thus  elected  or  appointed  must  be  commis- 
sioned by  the  governor.  Rev.  Code,  §  148.  The  Constitution 
having  assumed  to  regulate  the  appointment  of  this  officer,  can 
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he  be  appointed  in  any  other  way  ?  I  think  not.  Upon  the 
clear  and  often  asserted  principle,  that  the  thing  expressed 
excludes  the  thing  omitted,  there  can  be  no  solicitor  in  the 
county,  unless  he  is  elected  by  the  people,  or  appointed  by  the 
judge  of  the  circuit,  in  the  mode  above  directed.  Uxpressum 
facit  cessare  taciturn.  Smith  Constr.  of  Stats.  §  390,  2d  ed. ; 
Dwarris  on*  Stats,  p.  221,  Potter's  ed.  1871.  This  salutary 
rule  ties  up  the  hands  of  the  court,  and  forbids  judicial  legisla- 
tion, which  is  equally  obnoxious  to  sound  principle  and  to  the 
Constitution  itself.  Const,  of  Ala.  1867,  Art.  III.  §  1 ;  Dwar- 
ris on  Stats,  p.  215,  Potter's  ed.  1871. 

The  evidence  shows  that  there  was  no  vacancy  in  the  office 
of  solicitor  in  the  County  of  Dallas  at  the  time  of  the  ap- 
pointment of  Diggs  ;  and  the  order  of  the  court  shows  that 
the  appointment  was  not  made  to  fill  a  vacancy.  It  is  ex- 
pressed in  these  words :  "  April  1,  1870.  Ordered,  J.  S. 
Diggs,  Esq.,  act  as  solicitor  pro  tern,  of  this  court,  until  further 
orders."  Under  the  Constitution,  the  appointment,  if  to  fill 
a  vacancy,  continues  "  until  his  successor  is  elected  and  quali- 
fied." Const,  of  Ala.  supra.  This  is  all  the  appointment  the 
judge  of  the  circuit  can  make  to  the  office  of  "  solicitor  in  the 
county  ;  "  and  this  can  only  be  made  to  fill  "  a  vacancy."  If 
there  is  no  vacancy,  the  judge  acts  without  jurisdiction,  and 
in  violation  of  the  Constitution  ;  and  his  act  is  wholly  void, 
and  a  nullity.  21  How.  506  ;  22  Barb.  N.  Y.  271 ;  13  111. 
432.  A  court,  or  judge,  acting  under  special  powers,  has  only 
the  jurisdiction  expressly  delegated ;  and  the  facts  must  show 
that  the  right  of  jurisdiction  exists.  Collier^ s  AdrrCr  v.  Wind- 
ham., 27  Ala.  291 ;  Pearson  ^  Wife  v.  Darrington,  32  Ala. 
227.  In  this  case  the  proof  shows  that  Haney  was  still  the 
rightful  solicitor  in  the  county,  and  as  such  he  claimed  the 
office  and  its  fees.  Diggs,  then,  could  not  be  solicitor.  Any 
attempt  to  intrude  him  into  that  office  was  a  clear  usurpation, 
wholly  unwarranted  by  law.  Such  a  tenure  of  office  does  not 
create  him  a  solicitor  de  facto.  He  does  not  hold  under  any 
color  of  right  whatever,  but  wholly  in  defiance  of  law  and 
right,  and  also  of  the  public  policy,  embodied  in  the  Constitu- 
tion of  the  State.  Const,  of  Ala.  1867,  Art.  VI.  §  17,  supra. 
The  charge  of  the  court  objected  to  was,  therefore,  erroneous. 

The  Code  authorizes  the  "  presiding  judge,"  in  certain  cases, 
to  appoint  a  competent  attorney  to  act  in  the  place  of  the  so- 
licitor. This  authority  is  given  in  these  words  :  "  The  presid- 
ing judge,  when  the  solicitor  is  absent,  or  when  he  is  connected 
with  the  party  against  whom  it  is  his  duty  to  appear  by  con- 
sanguinity or  afl^nity  within  the  fourth  degree,  must  appoint  a 
competent  attorney  to  act  in  his  place."  Rev.  Code,  §  859. 
This  is  not  a  power  to  make  a  solicitor,  but  to  appoint  "  an 
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attorney  "  to  act  in  his  place  pro  hac  vice.  This  appointment 
is  not  made  by  the  judge  of  the  circuit,  but  may  be  made  by 
any  "  presiding  judge"  of  any  court,  when  an  attorney  for  the 
purposes  above  named  is  needed ;  and  the  appointment  ends 
with  the  termination  of  the  term  of  the  court  for  which  the 
appointment  was  made,  or  with  the  final  disposition  of  the 
case  or  cases  that  required  it  to  be  made.  This  temporary  ap- 
pointment may  be  made  as  often  as  the  exigencies  require  it ; 
and  it  must  be  made  by  "  the  presiding  judge,"  whether  he 
may  be  the  judge  of  the  Circuit  Court,  or  of  the  Criminal 
Court.  The  power  under  this  section  of  the  Code  is  given 
only  to  the  presiding  judge  ;  and  it  may  as  well  be  exercised 
by  the  judge  of  a  city  or  criminal  court,  as  by  a  circuit  judge. 
Under  this  act,  each  court  may  have  its  own  attorney  to  act  in 
the  place  of  the  solicitor;  but  he  cannot,  as  such,  claim  the 
office  of  solicitor  in  the  county.  Such  attorney,  if  he  accepts 
the  appointment,  is  a  ministerial  officer  of  the  court  in  which 
he  is  appointed  to  act ;  and,  as  such,  he  is  punishable  for  the 
offence  of  bribery.  Beyond  this,  the  solicitor,  duly  elected  or 
appointed,  and  commissioned  by  the  governor,  is  the  only  so- 
licitor known  to  the  Constitution  of  the  State,  and  the  laws  of 
the  State  having  constitutional  validity.  The  Constitution  is 
a  limit  on  the  Code.  The  act  adopting  the  Code  excepts  out  of 
the  legalization  of  that  body  of  laws  "  such  as  conflict  with 
the  Constitution  and  laws  of  the  United  States,  or  the  Constitu- 
tion of  this  State."  Acts  of  Ala.  p.  7,  "  An  act  to  continue 
in  force  certain  laws.^^ 

The  attorney  appointed  by  the  presiding  judge,  under  the 
above  quoted  section  of  the  Code,  is  not  a  de  facto  officer  of 
court,  but  he  is  an  officer  de  jure.  And,  with  the  highest  re- 
spect and  consideration  for  the  opinion  and  legal  learning  of 
the  majority  of  the  court,  I  think  there  is  not  the  slightest 
necessity  for  resorting  to  the  doctrine  of  officers  de  facto  in  this 
case.  Under  the  Constitution,  there  can  be  but  one  solicitor  in 
the  county  at  the  same  time,  clothed  with  lawful  authority  to 
discharge  all  the  duties  of  that  office  ;  and  this  solicitor  is,  nec- 
essarily, an  officer  de  jure  ;  and  he  should  be  commissioned  by 
the  governor,  and  should  take  the  oath  of  office  required  by 
the  Constitution.  Const,  of  Ala.  1867,  Art.  VI.  §  17  ;  also 
Art.  XV.  §  1 ;  Rev.  Code,  §  148.  On  the  other  hand,  the 
attorney  appointed  by  the  presiding  judge  need  not  be  com- 
missioned by  the  governor,  and  he  need  not  take  any  official 
oath.  His  office  is  also  an  office  de  jure.  He  holds  under  a 
legal  and  sufficient  authority. 

For  these  reasons,  it  is  my  conviction  that  the  learned  judge 
in  the  court  below  should  have  given  the  second  charge  asked 
by  the  accused  on  the  trial  below,  as  well  as  the  first  ;  and  for 
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this,  in  addition  to  the  reasons  stated  in  the  opinion  of  the  ma- 
jority of  the  court,  the  judgment  of  the  court  below  should  be 
reversed  and  remanded. 


Walker  v.  The  State. 

Indictment  for  Wilful  Destruction   of  Personal  Property  subject   to 

Mortgage. 

Constitutionality  of  Act  of  February  1,  1872,  *'  to  restrict  the  sale  of  personal  prop- 
erty in  certain  cases. —  The  provision  contained  in  the  act  approved  February  1st, 
1872,  entitled  "  An  act  to  restrict  the  sale  of  personal  property  in  certain  cases  " 
(Sess.  Acts  1871-2,  p.  83),  which  declares  the  wilful  destruction  of  personal  prop- 
erty, on  which  there  is  an  unsatisfied  mortgage  or  lien  given  by  the  person  so  de- 
stroying it,  punishable  as  a  misdemeanor,  is  foreign  to  the  subject  expressed  in  the 
title,  and  is,  for  that  reason,  unconstitutional  and  void  ;  but  the  other  provisions  of 
said  act,  being  separable  from  said  unconstitutional  provision,  are  not  affected  by  its 
invalidity. 

From  the  Circuit  Court  of  Barbour. 

Tried  before  the  Hon.  J.  McCaleb  Wiley. 

The  indictment  in  this  case  charged  that  the  defendant  "  did 
sell,  convey,  or  wilfully  destroy  a  cow,  upon  which  personal 
property  he  had  given  a  written  morgage,  hen,  or  deed  of  trust, 
to  B.  F.  Petty  &  Son,  and  which  was  then  unsatisfied  in  whole 
or  in  part,  without  first  obtaining  the  consent  of  the  lawful 
holder  thereof  to  such  sale,  conveyance,  or  destruction."  On 
the  trial,  as  the  bill  of  exceptions  shows,  the  State  proved  that 
the  defendant,  within  the  time  covered  by  the  indictment, 
killed  a  cow  on  which  there  was  an  unsatisfied  mortgage  given 
by  him  to  B.  F.  Petty  &  Son,  and  sold  the  flesh  for  beef ;  and 
he  was  thereupon  convicted,  under  the  charge  of  the  court, 
to  which  he  reserved  an  exception. 

D.  M.  Seals,  for  the  defendant. 

Ben.  Gaednbr,  Attorney  General,  for  the  State. 

BRICKELL,  J.  —  The  appellant  was  indicted  under  the 
statute  approved  February  1,  1872,  entitled,  "  An  act  to  re- 
strict the  sale  of  personal  property  in  certain  cases."  Pamph. 
Acts  1871-2,  p.  83.  On  the  trial  the  evidence  tended  only  to 
prove  a  wilful  destruction  of  personal  property  by  the  appel- 
lant, on  which  there  was  an  unsatisfied  mortgage  executed  by 
him.  It  is  now  insisted  that  so  much  of  this  statute  as  con- 
verts into  a  misdemeanor  the  wilful  destruction  of  personal 
property  subject  to  lien  is  foreign  to  the  title,  and  offensive  to 
that  clause  of  the  second  section  of  the  fourth  article  of  the 
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Constitution,  which  declares,  "  Each  law  shall  contain  but  one 
subject  which  shall  be  clearly  expressed  in  its  title." 

The  object  sought  to  be  accomplished,  and  the  mischief  pro- 
posed to  be  remedied  by  this  provision,  are  well  known.  Judi- 
cial construction,  whether  of  a  statute  or  constitution,  must  con- 
form to  the  intent  of  the  law  given.  That  is  its  only  office. 
In  England,  the  title  or  preamble  of  an  act  of  parliament  is 
not  regarded  as  part  of  the  act,  and  is  said  usually  to  be  framed 
by  the  clerk  of  the  house  in  which  the  bill  originates.  In  this 
country,  the  title  or  preamble  proceeds  from  the  legislature, 
and  was  always  regarded  as  a  mere  formal  part  of  the  statute, 
to  which  courts  would  look,  in  cases  of  doubt  or  ambiguity,  to 
aid  in  construction.  Potter's  Dwarris,  102.  In  the  absence, 
however,  of  constitutional  provision,  a  statute  was  not  objec- 
tionable because  its  title  did  not  indicate  its  subject  matter,  or 
because  the  body  of  the  statute  was  a  total  departure  from  the 
subject  expressed  in  the  title.  Legislative  assemblies  for  the 
dispatch  of  business  often  pass  bills  by  their  titles  only,  with- 
out requiring  them  to  be  read.  A  specious  title  sometimes  cov- 
ered legislation  which,  if  its  real  character  had  been  disclosed, 
would  not  have  commanded  assent.  To  prevent  surprise  and 
fraud  on  the  legislature  is  one  of  the  purposes  this  provision 
was  intended  to  accomplish.  Before  the  adoption  of  this  pro- 
vision, the  title  of  a  statute  was  often  no  indication  of  its  sub- 
ject or  contents.  The  incongruous  provisions,  having  no  refer- 
ence to  the  matter  specified  in  the  title,  with  which  congres- 
sional legislation  abounds,  is  commented  on  by  Mr.  Justice 
Field,  in  the  case  of  Haddeny.  The  Collector  (6  Wallace,  110), 
and  he  notices,  among  others,  two  remarkable  instances  :  ''  The 
law  declaring  that,  in  the  courts  of  the  United  States  there 
shall  be  no  exclusion  of  any  witness  on  account  of  color,  nor, 
in  civil  actions,  when  he  is  a  party  to,  or  interested  in  the  issue 
tried,  is  contained  in  a  proviso  to  a  section  in  the  Appropriation 
Act  of  1864,  —  the  section  itself  directing  an  appropriation  for 
detecting  and  punishing  the  counterfeiters  of  the  securities  and 
coin  of  the  United  States."  And  the  learned  justice  says : 
"  The  most  important  act  in  our  legislation  relating  to  the  min- 
ing interests  of  the  country  stands  on  the  statute  book  under 
a  title  purporting  that  the  act  grants  a  way  to  ditch  and  canal 
owners  over  the  public  lands,  and  for  other  purposes." 

An  evil  this  constitutional  requirement  was  intended  to 
correct  was  the  blending  in  one  and  the  same  statute  of  such 
things  as  were  diverse  in  their  nature,  and  were  connected  only 
to  combine  in  favor  of  all  the  advocates  of  each,  thus  often 
securing  the  passage  of  several  measures,  no  one  of  which 
could  have  succeeded  on  its  own  merits.  Mr.  Cooley  thus 
sums  up  his  review  of  the  authorities,  defining  the  objects  of 
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this  provision  ;  "  It  may,  therefore,  be  assumed  as  settled,  that 
the  purpose  of  these  provisions  was :  first,  to  prevent  hodge- 
podge, or  log-rolling  legislation :  second,  to  prevent  surprise  or 
fraud  upon  the  legislature,  by  means  of  provisions  in  bills  of 
which  the  titles  gave  no  information,  and  which  might  there- 
fore be  overlooked  and  carelessly  and  unintentionally  adopted  ; 
and,  third,  to  fairly  apprise  the  people,  through  such  publica- 
tion of  legislative  proceedings  as  is  usually  made,  of  the  sub- 
jects of  legislation  that  are  being  considered,  in  order  that 
they  may  have  opportunity  of  being  heard  thereon,  by  peti- 
tion or  otherwise,  if  they  shall  so  desire."  Constitutional 
Lim.  143. 

It  is  the  settled  law  of  this  court,  founded  on  reasoning 
which  seems  to  us  unanswerable,  that  this  provision  of  the  Con- 
stitution is  not  a  mere  rule  of  legislative  procedure,  directory 
to  the  General  Assembly,  but  that  it  is  mandatory,  and  it  is 
the  duty  of  courts  to  declare  void  any  statute  not  conforming 
to  it.  Tuscaloosa  Bridge  Co.  v.  Olmsted,  41  Ala.  9  ;  Weaver 
v.  Lapsley,  43  Ala.  224.  It  must  also  be  regarded  as  settled, 
that  the  constitutional  mandate  is  satisfied  when  the  particular 
subject  expressed  in  the  title,  fairly  construed,  embraces  every 
part  of  the  subject  matter  of  the  law.  Ex  parte  Upshaw,  45 
Ala.  234  ;  Ex  parte  Pollard,  40  Ala.  77. 

The  title  of  the  statute  we  are  required  to  consider  is,  "  An 
act  to  restrict  the  sale  of  personal  property  in  certain  cases." 
The  body  of  the  statute  provides,  that  any  person  who  sells, 
conveys,  or  wilfully  destroys  any  personal  property  upon  which 
he  has  given  a  written  mortgage,  lien,  or  deed  of  trust,  and 
which  is  then  unsatisfied  in  whole  or  in  part,  or,  with  intent 
to  delay,  hinder,  or  defraud  any  person  who  has  any  claim 
thereto,  removes  such  property,  &c.,  shall  be  guilty  of  a  misde- 
meanor. The  general  object  indicated  by  the  title  is  a  re- 
straint or  limitation  on  the  disposition  by  sale  of  personal  prop- 
erty. Under  this  title,  there  could  be  introduced  into  the  body 
of  the  statute  any  limitation,  or  restraint,  on  the  sales  of  per- 
sonal property  that  it  is  competent  for  the  legislature  to  im- 
pose, whether  the  property  is  held  by  an  absolute  or  a  qualified, 
an  equitable  or  a  legal  title.  Into  the  body  of  the  enactment 
could  be  incorporated,  if  deemed  proper,  provisions  rendering 
sales,  restrained  or  limited,  criminal  offences.  But  if  the  Con- 
stitution is  obeyed,  every  provision  of  the  statute  must  have  a 
relation  to  a  sale  of  personal  property.  It  cannot  be  supposed 
that,  within  the  body  of  the  statute,  a  limitation  or  restraint 
could  be  imposed  on  the  power  of  bequeathing  or  making 
gifts  of  personal  property.  These  are  modes  of  disposition 
known  to,  and  recognized  by  the  law,  and  clearly  distinguished 
from  sales.     Nor  can  there,  under  the  title  of  this  statute,  be 
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introduced  a  provision  defining  and  punishing  malicious  mis- 
chief, or  wilful  trespasses  to  personal  property.  However 
essential  that  they  should  be  defined  and  pimished  as  criminal 
offences,  they  are  wholly  foreign  to  a  restraint  or  limitation  on 
the  power  of  sale.  It  might,  and  probably  would  have  been 
competent,  to  embrace  under  the  title  of  this  statute  an  enact- 
ment making  the  conversion  or  sale  of  personal  property'  sub- 
ject to  lien,  a  criminal  offence,  though  such  conversion  worked 
a  destruction  of  the  property  itself.  However  this  may  be, 
the  provision  of  this  statute,  declaring  a  wilful  destruction 
of  personal  property  subject  to  lien,  a  misdemeanor,  cannot 
be  regarded  as  framed  to  meet  the  view  we  have  suggested. 
It  is  intended  to  punish,  in  the  creator  of  the  lien,  an  offence 
akin  to  that  which,  if  committed  by  a  stranger  to  the  title  and 
possession,  would  be  denominated  malicious  mischief.  With- 
out departing  from  the  letter,  spirit,  and  policy  of  the  Con- 
stitution, we  cannot  sustain  this  part  of  the  statute.  It  is 
wholly  foreign  to  the  subject  expressed  in  the  title,  and  has 
no  proper  relation  to  it. 

The  other  provisions  of  the  statute  are  divisible  from  this, 
and  capable  of  full  execution  without  it.  They  are  not  viti- 
ated or  affected  because  of  the  clause  we  have  declared  un- 
constitutional.    Cooley's  Con.  Lim.  147. 

The  consequence  is,  the  Circuit  Court  erred  in  not  charging, 
as  requested  by  appellant,  that  under  the  evidence  he  could 
not  be  convicted.  For  this  error,  the  judgment  is  reversed, 
and  a  judgment  will  be  here  entered,  discharging  the  appel- 
lant. 


Charles  et  al.  v.  The  State. 

Indictment  for   Grand  Larceny. 

1.  What  is  hearsay.  —  When  a  witness  details  facts  as  seen  and  heard  by  him- 
self, including  in  his  statement  remarks  made  by  himself  to  the  defendant,  this  is 
not  hearsay. 

2.  Charge  as  to  conflict  in  evidence.  —  Where  there  is  "  a  {jreat  deal  of  conflict  in 
the  evidence,"  the  court  may  so  instruct  the  jury ;  and  where  such  a  charge  is 
given,  the  appellate  court  will  presume  that  the  facts  justified  it,  unless  the  bill  of 
exceptions  negatives  that  presumption. 

Fbom  the  Wilcox  Quarter  Sessions  Court. 
Tried  before  the  Hon.  T.  W.  Price. 

PETERS,  C.  J.  —  This  is  a  conviction  for  grand  larceny. 
The  thing  charged  to  have  been  stolen  was  a  bale  of  cotton. 
All  the  evidence  delivered  to  the  jury  on  the  trial  is  not  set 
out  in  the  bill  of  exceptions.     The  accused  were  found  guilty 
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in  the  court  below,  and  sentenced  to  the  penitentiary  for  three 
years  each.  From  this  judgment  they  appeal  to  this  court, 
and  here  the  only  matter  of  error  insisted  on  is  that  supposed 
to  be  found  in  the  bill  of  exceptions. 

The  bill  of  exceptions  shows  two  questions,  which  were 
reserved  by  the  defendants  on  the  trial  below.  The  first  is  set 
out  in  these  words  :  "  The  State  introduced  evidence  tending 
to  show  that  a  packed  bale  of  lint  cotton  had  been  taken  from 
under  Mr.  Beck's  gin-house  at  night-time,  and  that  about  one 
hour  and  a  half  before  daylight  of  the  same  night  these  per- 
sons were  seen  coming  from  the  direction  of  the  said  Beck's 
gin-house,  with  about  two  hundrd  and  eighty  pounds  of  lint 
cotton,  in  bags  and  a  basket,  going  in  the  direction  of  Dear's 
gin-house  ;  and  about  a  half  hour  by  sun,  Amos  Willis  and  an- 
other tracked  the  cotton  to  Dear's  gin-house ;  and  when  they 
came  up,  Amos  Willis  remarked,  in  the  hearing  and  presence 
of  defendants,  that  he  had  lost  a  bale  of  cotton  the  night 
before ;  and  immediately  after  this  remark,  one  of  the  de- 
fendants went  to  the  lint-room,  and  pulled  down  lint  cotton 
which  had  never  been  packed,  and  seemed  to  put  it  over  cotton 
that  was  then  unpacked,  but  that  had  once  been  packed  ;  and 
the  defendants  objected  to  said  remarks  of  the  said  Amos  Wil- 
lis, upon  the  ground  that  it  was  hearsay  evidence."  It  seems 
that  the  objection  here  intended  to  be  made  is,  that  the  fore- 
going facts  were  not  proven  by  a  witness  who  saw  and  heard 
what  was  said  and  done,  but  by  some  other  person,  who  de- 
tailed them  as  related  to  him.  If  this  had  been  so,  then  the 
objection  that  the  proof  was  matter  of  hearsay  would  be  well 
taken.  But  as  I  understand  the  witness  in  this  case,  he  does 
not  detail  facts  as  related  to  him  by  another  person,  but  he 
speaks  of  facts  lying  within  his  own  knowledge.  This  is  not 
hearsay.  1  Greenl.  Ev.  ch.  V.  ubique.  There  was,  then,  no 
error  on  this  point. 

2.  A  second  objection  is,  that  the  court  charged  the  jury 
"  that  there  had  been  a  great  deal  of  conflict  in  the  evidence." 
This  might  have  been  the  fact,;  and  as  all  the  evidence  is  not 
set  out,  it  will  be  presumed,  in  favor  of  the  ruling  below,  that 
it  was  the  fact.  Upon  this  presumption  there  was  no  error  in 
the  charge.     Griffin  v.  Bland^  43  Ala.  542. 

The  judgment  of  the  court  below  is  affirmed. 
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Edwards  v.  The  State. 

Indictment  for  obtaining  Money  under  False  Pretences. 

1.  Change  of  venue  ;  when  refusal  is  reversible  error.  —  A  judgment  of  conviction 
for  a  felony  -will  not  be  reversed,  on  account  of  the  refusal  of  a  change  of  venue 
(Rev.  Code  ),  unless  the  record  clearly  shows  that  a  proper  application  was 
made,  and  that  it  was  improperly  refused. 

2.  Oath  of  petit  jury.  —  When  the  record  shows  that  the  jury,  in  a  criminal  case, 
were  sworn  "  well  and  truly  to  try  the  issue  joined,"  omitting  the  words,  "and 
true  verdict  render  according  to  the  evidence  "  (Rev.  Code,  §  4092),  this  is  a  sub- 
stantial compliance  with  the  statute. 

3.  Error  without  injury  in  admission  of  illegal  evidence.  —  The  admission  of  evi- 
dence which,  when  offered,  is  inadmissible, —  as  where  it  is  prima  facie  irrelevant, 
or  where  secondary  evidence  is  admitted  without  a  proper  predicate,  —  will  not 
work  a  reversal  when  the  record  shows  that  the  proper  preliminary  evidence  was 
afterwards  adduced. 

4.  Obtaining  money  under  false  pretences ;  description  of  money.  —  Under  an  in- 
dictment which  charges  that  the  defendant  obtained,  by  false  pretences,  "  five  hun- 
dred dollars  in  money  of  the  currency  of  the  United  States  "  (Rev.  Code  ),  a 
conviction  may  be  had  on  proof  that  he  thus  obtained  five  hundred  dollars  "  in 
national  bank  notes." 

From  the  City  Court  of  Mobile. 

Tried  before  the  Hon.  C.  F.  Moulton. 

The  indictment  in  this  case,  which  was  found  at  the  Feb- 
ruary Term,  1873,  of  said  City  Court,  contained  two  counts. 
The  first  count  charged  that  the  defendant,  with  intent  to 
defraud,  "  did  falsely  pretend  to  Thomas  P.  Miller,  of  the  firm 
of  Thomas  P.  Miller  &  Co.  (composed  of  Thomas  P.  Miller, 
Rudolphus  D.  Williams,  James  C.  Reynolds,  and  Jno.  W. 
Miller)  that  he  had  at  his  credit,  in  the  Citizens'  Bank  of 
Louisiana,  at  New  Orleans,  in  the  State  of  Louisiana,  the  sum 
of  twenty-six  hundred  dollars  in  gold  coin,  and,  by  means  of 
such  false  pretence,  obtained  from  the  said  firm  of  Thomas  P. 
Miller  &  Co.  five  hundred  dollars  in  money,  in  currency  of  the 
United  States  of  America."  The  second  count  charged  that 
the  false  pretence  was  made  to,  and  the  money  obtained  from, 
Thomas  P.  Miller  individually.  On  the  day  set  for  his  trial, 
the  defendant  made  application  for  a  change  of  venue,  alleging, 
on  oath,  that  he  could  not  have  a  fair  and  impartial  trial  in 
Mobile  County,  on  account  of  the  prejudices  which  had  been 
aroused  against  him  by  the  Register  and  Tribune^  newspapers 
published  in  the  city  of  Mobile,  and  by  the  declarations  and 
influence  of  certain  citizens  of  Mobile,  whose  names  were  men- 
tioned in  the  afl&davit ;  and  he  set  out  in  his  application  the 
newspaper  articles  which,  as  he  alleged,  had  prejudiced  the 
public  against  him.  On  the  part  of  the  State  counter  afiidavits 
were  submitted,  made  by  the  citizens  named  in  the  prisoner's 
application,  denying  that  they  had  done  anything  to  prejudice 
public  opinion  against  him,  or  to  prevent  him  from  having  a 
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fair  and  impartial  trial.     The  court  refused  the  application,  to 
which  the  defendant  excepted. 

The  trial  was  had  on  issue  joined  on  the  plea  of  not  guilty. 
The  bill  of  exceptions  purports  to  set  out  all  the  evidence  ad- 
duced by  the  prosecution,  and  states  that  the  defendant  intro- 
duced none.  Several  exceptions  were  reserved  by  the  defend- 
ant to  the  rulings  of  the  court  on  the  trial,  all  of  which  will 
be  readily  understood  from  the  opinion  of  the  court.  The 
judgment  entry  recites  that  the  jury,  "being  duly  empan- 
elled and  sworn  well  and  truly  to  try  the  issue  herein,  and 
having  heard  the  evidence,  the  argument  of  counsel,  and  the 
charge  of  the  court,  render  the  following  verdict." 

BRICKELL,  J.  —  1.  At  common  law,  and  by  constitu- 
tional and  statutory  provision,  all  crimes  are  local.  The  grand 
jury  inquiring  and  making  presentment  of  them,  and  the  jury 
finally  trying,  must  come  from  the  vicinage,  —  by  which  is  in- 
tended the  county  of  their  commission.  Yet,  at  common  law, 
the  necessity  and  right  of  removal  of  the  final  trial,  when  a 
fair  investigation  could  not  be  had  and  an  impartial  judgment 
obtained  in  the  county  in  which  it  is  alleged  the  offence  was 
committed,  was  fully  recognized.  It  is  said  the  allowance  of 
such  removal  was  part  of  the  inherent  common  law  jurisdic- 
tion of  the  court.  It  was  exercised  at  the  instance  of  the  pros- 
ecutor, as  well  as  in  favor  of  the  accrised.  In  cases  of  felony, 
the  power  was  exercised  with  great  caution,  and  only  when  it 
seemed  to  be  indispensable  to  an  impartial  administration  of 
justice.  King  v.  Holden,  5  Barn.  &  Ad.  347  ;  1  Bishop's  Cr. 
Procedure,  §  108.  In  this  country,  statutes  have  been  passed 
in  most  of  the  states,  regulating  the  exercise  of  this  power  of 
removal.  These  statutes  are  intended  rather  to  declare  and 
define  the  power,  and  the  mode  of  its  exercise,  than  to  abro- 
gate the  common  law  principle.  Of  necessity,  under  the  con- 
stitutional guaranty,  they  limit  the  right  to  the  accused,  and 
thus  far  depart  from  the  common  law.  Sometimes  the  statute 
declares  the  right  of  a  removal,  on  a  proper  application,  abso- 
lute in  the  accused ;  sometimes  the  application  is,  in  terms, 
committed  to  the  discretion  of  the  court ;  and  sometimes,  as  in 
our  statute,  it  is  only  declared  that  the  accused,  on  a  pre- 
scribed application,  may  have, the  trial  removed.  Without 
regard  to  the  language  employed  in  the  statute,  we  have  not 
found  any  authorities,  holding  the  refusal  of  a  removal  as  per- 
taining to  that  character  of  discretion  which  is  not  the  subject 
of  revision  on  error,  except  the  former  decisions  of  this  court, 
which  were  expressly  overruled  by  Sx  parte  Chase,  43  Ala. 
303.  The  rule  prevailing  at  common  law,  and  which  seems 
to  prevail  with  singular  uniformity  in  the  different  states,  is, 
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that  a  judgment  of  conviction,  in  criminal  cases,  should  not  be 
reversed  because  of  the  refusal  of  the  primary  court  to  grant 
the  accused  a  removal,  unless  it  clearly  appears  from  the 
record  that  a  proper  application  was  made  and  improperly 
refused.  1  Bishop  on  Criminal  Procedure,  §§  108-116.  The 
presumption  all  appellate  courts  indulge  in  favor  of  the  action 
of  primary  courts  is  here  indulged.  The  appellate  court  must 
see  that  the  primary  court  has  erred.  It  is  not  enough  that  it 
may  not  appear  clearly  its  action  was  right.  We  must  see,  and 
see  clearly,  that  it  was  wrong.  Duckworth  v.  Butler,  31  Ala. 
164 ;  Griffin  v.  Bland,  43  Ala.  542.  We  have  carefully  ex- 
amined the  affidavits  produced  on  the  application  for  a  removal 
of  the  trial,  and  we  cannot  say  we  see  clearly  that  the  City 
Court  erred  in  refusing  it.  All  the  facts  stated  in  the  applica- 
tion of  the  appellant  are  denied  by  the  counter  affidavits,  ex- 
cept as  to  the  newspaper  publications.  In  these  publications 
we  discover  nothing  calculated  to  inflame  the  public  mind, 
and  stir  up  that  degree  of  prejudice  which  would  prevent  or 
obstruct  an  impartial  trial.  They  seem  to  us  to  be  nothing 
more  than  the  passing  comment  a  newspaper  usually  bestows 
on  such  an  event  as  the  apprehension  and  detection  of  one  who 
came  near  consummating  a  fraud,  and  not  calculated  to  pro- 
duce a  lasting  impression  of  the  event  itself.  They  bear  no 
resemblance  to  the  inflammatory  publications  which  were  the 
subject  of  consideration  in  ^x  parte  Banks  (28  Ala.  28)  and 
£x  parte  Chase,  supra.  Not  being  able  to  see  clearly  that  the 
court  erred  in  refusing  the  application  for  a  removal  of  the 
trial,  its  judgment  on  that  point  cannot  be  reversed. 

2.  The  next  objection  urged  to  the  judgment  of  conviction 
is,  that  the  jury  were  sworn  "  well  and  truly  to  try  the  issue 
joined,"  omitting  the  words,  "  and  true  verdict  render  accord- 
ing to  the  evidence."  This  is  the  precise  objection  made  and 
overruled  in  the  case  of  McNiel  v.  State,  at  the  January  Term, 
1872.  See,  also.  Bill  Q-ardner  v.  State,  at  the  June  Term, 
1872.     We  are  content  to  abide  these  decisions. 

3.  Turning  to  the  bill  of  exceptions,  the  first  exception  is, 
that  secondary  evidence  of  the  check  given  by  appellant  to 
Miller  was  received,  no  proper  predicate  for  its  introduction 
having  been  laid.  If  it  was  admitted  that  this  evidence  was 
objectionable  when  it  was  received,  the  destruction  of  the 
check,  while  in  the  possession  of  the  appellant,  being  subse- 
quently shown,  the  error  of  its  admission  was  thereby  cured. 
The  rule  on  which  this  court  has  uniformly  acted  is,  that  if 
evidence  primd  facie,  irrelevant  or  inadmissible,  becomes  rele- 
vant or  admissible  at  any  stage  of  the  cause,  its  admission  is 
not  an  error  which  will  operate  a  reversal,  although  when 
offered  and  received  it  was  inadmissible.     Robinson  s  AdrnW 
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V.  Allison,  36  Ala.  525 ;  Johnson  v.  State,  29  Ala.  62 ;  King 
V.  Fope,  28  Ala.  601. 

4.  It  is  certainly  true,  that  an  indictment  for  obtaining 
money,  or  other  thing  of  value,  under  false  pretences,  should 
aver  with  reasonable  certainty  the  thing  obtained,  and  that 
the  evidence  should  correspond  substantially  with  the  aver- 
ment. In  this  indictment  the  allegation  is,  that  the  appellant 
obtained  "  five  hundred  dollars  in  money  of  the  currency  of  the 
United  States;"  and  the  evidence  offered  was,  that  he  obtained 
five  hundred  dollars  in  "  National  Bank  notes."  It  is  strenu- 
ously urged  by  the  counsel  of  appellant,  that  this  evidence 
does  not  satisfy,  and  is  variant  from  the  allegation.  The  rule, 
as  stated  by  Axchbold,  is  :  "If  the  indictment  state  an  obtain- 
ing of  '  money,'  the  allegation,  so  far  as  regards  the  description 
of  the  property,  shall  be  sustained  by  proof  of  any  amount  of 
coin,  or  of  any  bank  note,  although  the  particular  species  of 
coin  of  which  such  amount  was  composed,  or  the  particular 
nature  of  the  bank  note,  shall  not  be  proved."  3  Archbold's 
Cr.  PI.  471,  472.  Applying  this  rule,  there  was  no  variance 
between  the  evidence  and  allegation,  and  the  evidence  satisfied 
the  indictment. 

We  have  considered  all  the  matters  in  the  bill  of  exceptions, 
and  all  presented  by  the  record.  There  is  no  error  authorizing 
a  reversal,  and  the  judgment  of  the  City  Court  is  affirmed. 


Keipp  et  al.  v.  The  State. 

Proceeding  on  Forfeited  Recognizance. 

1.  Undertaking  of  bail ;  description  of  offence.  —  Where  the  indictment  charges 

the  defendant,  in  proper  form,  with  setting  up  or  carrying  on  a  lottery  not  author-    f> 
ized  by  law,  and  also  with  selling  tickets  in  such  unauthorized  lottery  (Rev.  Code, 

§  3616),  an  undertaking  of  bail,  conditioned  for  the  appearance  of  the  defendant 
"  to  answer  an  indictment  pending  against  him  for  selling  lottery  tickets,"  con- 
tains a  substantial  description  of  the  otfence. 

2.  Same ;  proceedings  on  forfeiture.  —  When  an  undertaking  of  bail  is  forfeited 
by  the  failure  of  the  defendant  to  appear  and  answer  the  indictment  pending  against 
him,  and  a  judgment  nisi  is  thereupon  rendered  against  the  obligors,  on  which  a 
notice  (or  sci.fa.)  is  issued,  and  served  on  the  sureties  only,  the  State  may  proceed 
to  final  judgment  against  the  sureties,  without  waiting  for  two  returns  of  "not 
found  "  against  the  defendant. 

Appeal  from  the  Criminal  Court  of  Dallas. 
Tried  before  the  Hon.  Geo.  H.  Ceaig. 

Reid  &  May  and  Morgan,  Beagg  &  Thoeington,  for 
the  appellants. 

Ben.  Gaednee,  Attorney  General,  for  the  State,  contra! 
VOL.  I.  22 
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PETERS,  C.  J.  —  At  the  December  Term  of  the  Criminal 
Court  of  Dallas  County,  1871,  one  A.  J.  Bransford  was  in- 
dicted for  setting  up  and  carrying  on  a  lottery,  or  device  of 
like  kind,  without  the  legislative  authority  of  the  State ;  and 
also  upon  the  charge  that  he  had  "  sold,  or  was  interested  or 
concerned  in  selling,  tickets  or  shares  in  a  lottery,  or  device  of 
like  kind,"  which  was  without  legislative  authority  of  the 
State,  Rev.  Code,  §  3616.  A  capias  was  issued  on  this  in- 
dictment, and  the  accused  (said  Bransford)  was  arrested ;  and 
in  open  court  he,  with  his  securities,  entered  into  the  following 
recognizance  of  bail  to  appear  and  answer  the  said  indictment : 

"  The  State  ^  Indictment  for  selling  lottery  tickets.  In 
V.  >  open  court  came  A.  J.   Bransford,  John  B. 

A.  J.  Bransford  )  Stone,  George  E.  Keipp,  and  Thomas  M. 
Williams,  and  agreed  to  pay  the  State  of  Alabama  two  hun- 
dred dollars  if  the  said  A.  J.  Bransford  fails  to  appear  at  the 
present  term  of  this  court,  and  from  term  to  term  thereafter 
until  discharged  by  law,  to  answer  an  indictment  pending 
against  him  for  selling  lottery  tickets.'''' 

Bransford  failed  to  appear  and  answer  said  indictment,  as 
required  by  law,  and  thereupon  a  conditional  judgment  was 
rendered  by  the  court,  in  favor  of  the  State,  for  the  use  of  Dal- 
las County,  against  the  parties  to  said  recognizance,  for  the 
sum  therein  expressed.  Rev.  Code,  §  4254.  The  words  of 
this  entry  of  judgment  are  as  near  as  may  be  in  the  precise 
language  of  the  form  prescribed  by  section  4254  of  the  Revised 
Code.  Notice  of  this  judgment  nisi  was  properly  issued,  and 
served  on  said  Stone,  Keipp,  and  Williams.  They  failed  to 
appear,  and  the  conditional  judgment  was  made  absolute 
against  them,  without  dismissing  the  proceeding  as  to  Brans- 
ford. From  this  judgment  Stone,  Keipp,  and  Williams  appeal 
to  this  court,  and  here  they  assign  said  judgment  as  error. 

1.  It  is  objected  that  the  recognizance,  requiring  Bransford  to 
answer  "  for  selling  '  lottery  tickets,'  did  not  import  a  crimmal 
charge."  To  sell,  or  to  be  interested  or  concerned  in  selling, 
"  lottery  tickets  "  in  certain  unauthorized  lotteries,  is  an  of- 
fence subject  to  indictment.  Rev.  Code,  §  3616.  This  suffi- 
ciently appears  from  the  bail-piece  in  this  case.  The  obligation 
is,  to  answer  the  indictment  for  selling  lottery  tickets  ;  and 
this  indictment  sets  out  the  offence  in  proper  form.  The  de- 
fendant failed  to  appear  and  answer  this  indictment.  This 
failure  was  a  forfeiture  of  the  obligation  of  bail.  The  statute 
declares,  that  "  the  undertaking  is  forfeited  by  a  failure  of  the 
defendant  to  appear,  although  the  offence,  judgment,  or  other 
matter  is  incorrectly  described  in  such  undertaking ;  the  par- 
ticular case  or  matter,  to  which  the  undertaking  is  applicable, 
being  made  to  appear  to  the  court."     Rev.  Code,  §  2445.     In 
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construing  this  statute,  this  court  has  decided,  that  the  fact, 
that  the  undertaking  shows  the  indictment  is  not  for  an  ofiPence 
punishable  by  law,  is  no  defence.  State  v.  Eldred^  31  Ala. 
393.  If  the  bail-piece  stipulates  that  the  person  indicted  will 
appear  at  a  particular  term  of  the  court,  to  answer  an  indict- 
ment pending  against  him,  and  the  particular  case  to  which 
it  is  applicable  is  shown  to  the  court,  the  judgment  thereon 
may  be  rendered.  Vasser  v.  The  State,  32  Ala.  583.  This  ob- 
jection, then,  cannot  be  sustained. 

2.  The  undertaking  of  bail  binds  the  parties  thereto,  jointly 
and  severally,  for  the  appearance  of  the  defendant  to  answer 
the  indictment  or  prosecution  mentioned  therein.  Rev.  Code, 
§  4244.  In  a  proceeding  on  a  forfeiture  there  is  no  discontin- 
uance, if  the  court  chooses  to  make  the  judgment  final  against 
those  parties  served  with  notice  of  the  judgment  nisi,  without 
waiting  to  bring  in  the  defendant  not  served  upon  the  return  of 
two  nihils.  This  is  analogous  to  like  proceedings  against  de- 
fendants jointly  and  severally  bound  in  other  civil  suits.  Rev. 
Code,  §  2545.  With  the  help  of  the  ingenious  brief  of  the 
learned  counsel  for  the  appellants,  I  am  not  able  to  discover 
any  serious  error  in  the  record.  The  mere  dropping  the  name 
of  Bransford  did  not  discharge  the  other  parties. 

The  judgment  of  the  court  below  is  therefore  affirmed. 


Mayor,  etc.,  of  Mobile  v.  Squires. 

Action  hy  City  Engineer  to  recover  Salary  after  Removal. 

Removal  of  city  engineer  of  Mobile,  hy  corporate  authorities.  —  The  22d  section  of 
the  charter  of  the  city  of  Mobile,  which  confers  on  the  mayor,  aldermen,  and  com- 
mon council,  in  joint  convention,  "  full  power  to  elect  or  appoint  all  officers  and 
agents  which  may  be  deemed  necessary  for  the  purpose  of  said  corporation ;  "  and 
declares,  that  "  the  said  officers  and  agents  may  be  removed  and  displaced  at  the 
pleasure  of  said  convention,  and  the  compensation  of  such  officers  and  agents  shall 
cease  from  the  time  of  such  removal"  (Sess.  Acts  1865-6),  applies  to  the  city 
engineer,  whose  election  is  specially  provided  for,  and  his  duties  prescribed  by  the 
26th  section  of  said  charter. 

Appeal  from  the  Circuit  Court  of  Mobile. 

The  record  does  not  show  the  name  of  the  presiding  judge. 

This  action  was  brought  by  Wm.  J.  Squires  against  the 
mayor,  aldermen,  and  common  council  of  the  city  of  Mobile, 
to  recover  the  amount  of  the  plaintiff's  salary,  as  the  city  engi- 
neer of  Mobile,  for  the  year  commencing  on  the  1st  day  of  Jan- 
uary, 1871.  The  case  was  submitted  to  the  decision  of  the 
court  below,  on  the  following  agreed  facts :  "  It  is  agreed  be- 
tween the  parties,  that  the  following  are  the  facts  of  the  case  : 
That  the  said  Squires  was  duly  elected  city  engineer  by  a  con- 
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vention  of  the  mayor,  aldermen,  and  common  council  of  the 
city  of  Mobile.  That  he  was  elected  to  hold  the  said  office  for 
the  terra  of  three  years  from  the  1st  day  of  January,  1869. 
That  in  accordance  with  the  provisions  of  the  22d  section  of 
the  charter  of  the  city  of  Mobile,  he  was  removed  from  the 
said  oflfice  on  the  14th  February,  1871,  by  the  mayor,  alder- 
men, and  common  council  of  the  said  city  in  convention  assem- 
bled. That  he  has  been  paid  in  full  his  salary  up  to  that  time, 
and  has  been  at  all  times  ready  to  continue  his  services.  That 
his  salary  was  at  the  rate  of  $2,250  per  annum  ;  and  that,  if 
entitled  to  recover,  he  shall  recover  for  ten  and  two  thirds 
months,  amounting  to  $2,000,  with  interest  from  the  1st  Jan- 
uary, 1872."  On  these  facts,  the  court  rendered  judgment  for 
the  plaintiff ;  from  which  the  defendants  appeal,  and  here  as- 
sign said  judgment  as  error. 

The  charter  of  the  city  of  Mobile,  as  revised  and  amended 
by  the  act  approved  February  2, 1866,  entitled  "  An  act  to  con- 
solidate the  several  acts  of  incorporation  of  the  city  of  Mobile, 
and  to  alter  and  amend  the  same,"  may  be  found  in  the  Ses- 
sion Acts  of  1865-6,  pp.  202-236,  where  it  is  entitled  "An  act 
to  incorporate  the  city  of  Mobile."  The  22d  and  26th  sections 
of  said  charter  whose  construction  seems  specially  involved  in 
this  case,  are  in  the  following  words  :  — 

"  Sec.  22.  Be  it  further  enacted,  That  the  said  mayor,  al- 
dermen, and  common  council  shall  have  full  power  to  elect  or 
appoint,  in  a  convention  to  consist  of  the  mayor  and  the  said 
two  boards,  all  officers  and  agents  which  may  be  deemed  nec- 
essary for  the  purpose  of  said  corporation  ;  and  the  compensa- 
tion, duties,  and  security  for  the  faithful  performance  of  the 
duties  of  said  officers  and  agents  shall  be  fixed  by  the  said 
mayor,  aldermen,  and  common  council ;  and  the  said  officers 
and  agents  may  be  removed  and  displaced,  at  the  pleasure  of 
said  convention ;  and  the  compensation  of  such  officers  and 
agents  shall  cease  from  the  time  of  such  displacement  or  re- 
moval." 

"  Sec.  26.  Be  it  further  enacted.  That  there  shall  be  an 
ojBficer  called  '  city  engineer ; '  and  that  the  city  engineer 
elected  on  the  9th  day  of  January,  1866,  in  and  for  the  city  of 
Mobile,  shall  hold  his  office  for  the  term  of  three  years  from 
the  1st  day  of  January,  1866,  except  when  a  vacancy  shall 
occur  in  the  said  office  of  city  engineer,  by  death,  resignation, 
or  removal ;  in  which  event  a  city  engineer  shall  be  elected, 
who  shall  hold  his  office  from  the  date  of  his  election  to  fill 
said  vacancy,  for  the  unexpired  term  of  his  predecessor ;  and 
the  said  engineer  shall  be  elected  by  the  mayor,  aldermen,  and 
common  council  of  said  city,  every  three  years  thereafter.  He 
shall  keep  his  office  in  the  municipal  buildings,  together  with 
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all  surveys,  field-notes,  maps,  charts,  diagrams,  &c.,  and  all 
papers  and  memoranda  relating  to  his  said  office  of  city  en- 
gineer, or  which  may  be  necessary  or  proper  for  a  perfect 
understanding  of  his  acts  in  his  said  office  ;  all  of  which  shall 
be  entered  by  him  in  suitable  books,  to  be  provided  by,  and  to 
be  the  property  of  the  city  ;  which  books  shall  be  at  all  times 
open  to  public  inspection,  under  such  regulations  as  the  cor- 
porate authorities  shall,  from  time  to  time,  prescribe ;  the  fore- 
going duties  to  be  additional  to  those  acquired  under  existing 
laws  and  ordinances  ;  for  all  of  which  said  city  engineer  shall 
receive  such  annual  or  other  compensation  as  the  corporate 
authorities  shall  allow." 

R.  Inge  Smith,  with  whom  were  R.  H.  Smith  and  R.  &  O. 
J.  Semmes,  for  appellant.  —  1.  The  26th  section  of  the  city 
charter  contemplates  the  possibility  of  the  removal  of  the  city 
engineer,  but  prescribes  no  mode  of  procedure,  while  the  22d 
section  confers,  in  unqualified  terms,  the  power  to  remove  all 
officers  and  agents  appointed  by  the  corporate  authorities,  and 
prescribes  that  it  shall  be  done  in  joint  convention. 

2.  Aside  from  these  express  provisions  of  the  charter,  the 
power  of  removal  is  incident  to  the  power  of  appointment ;  in- 
cident to  the  complex  powers,  judicial,  administrative,  and 
governmental,  vested  in  the  municipal  corporation,  and  neces- 
sary to  their  full  and  efficient  exercise.  Dillon  on  Municipal 
Corporations,  211-229  ;  1  Burr.  517,  539  ;  Butler  v.  Pennsyl- 
vania^ 10  How.  416  ;  Ex  parte  Hennen^  13  Peters,  257,  258  ; 
52  Penn.  St.  R.  130  ;  Grant  on  Corporations,  m.  p.  240. 

3.  Whether  the  removal  be  referred  to  the  implied  com- 
mon-law power  of  the  corporation,  or  to  the  express  provisions 
of  the  charter,  the  courts  cannot,  in  this  collateral  proceeding 
for  the  salary,  review  the  action  of  the  removing  power. 
People  V.  Belch^  35  Barbour,  254 ;  People  v.  Piatt ^  19  How. 
Pr.  171 ;  People  v.  Stout,  37  N.  Y.  521 ;  Dillon  on  Municipal 
Corporations,  288. 

4.  After  removal,  no  action  lies  for  salary  not  earned.  The 
necessary  elements  of  a  contract  are  wanting  in  the  case.  The 
office  is  for  the  benefit  of  the  public,  and  not  of  the  officer. 
37  N.  Y.  518-520  ;  1  Selden,  295  ;  10  Howard,  U.  S.  416  ;  13 
Peters,  257 ;  4  Wheaton,  627  ;  7  Hill,  8 ;  2  Denio,  272  ;  1 
Burr.  539. 

BRICKELL,  J.  —  We  are  fully  satisfied  that,  under  the 
22d  section  of  the  charter  of  the  city  of  Mobile,  the  mayor, 
aldermen,  and  common  council  had  the  unqualified  power  of 
removing  or  displacing  the  appellee  from  the  office  of  city  en- 
gineer.    By  the   express  terms  of  that  section,   his  right  to 
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salary  or  compensation  ceased  on  sucli  removal  or  displace- 
ment. The  court  below  thought  the  power  of  removal  con- 
ferred by  this  section  must  be  confined  to  such  officers  and 
agents  as  the  mayor,  aldermen,  and  common  council  should 
appoint,  under  the  general  grant  of  power  to  appoint  conferred 
by  the  section,  and  could  not  be  extended  to  such  officers  as 
were  expressly  created  by  the  charter.  In  this  view  we  can- 
not concur.  A  careful  examination  of  the  charter  shows  that 
special  provision  is  made  for  the  appointment  of  nearly  every 
ofl&cer  or  agent  who  probably  would  be  necessary  to  enable  the 
corporation  to  exercise  its  powers  and  discharge  its  duties. 
The  view  of  the  Circuit  Court  would  leave  a  very  narrow,  if 
any,  field  for  the  operation  of  the  power  of  removal,  so  em- 
phatically conferred  by  section  22.  We  think  the  purpose  of 
the  legislature  was  to  vest  in  the  mayor,  aldermen,  and  com- 
mon council,  in  joint  convention  assembled,  a  power  of  removal 
coextensive  with  their  power  of  appointment  to  office,  unless 
the  power  is  abridged,  or  otherwise  confided,  by  special  pro- 
visions of  the  charter.  We  find  in  the  section  creating  the 
office  of  city  engineer,  that  provision  is  made  to  fill  a  vacancy, 
occuring  in  consequence  of  a  removal,  and  a  similar  provision 
in  reference  to  the  tax-assessor.  The  only  express  power  of 
removal  is  that  conferred  by  section  22.  We  must  conclude 
that  the  legislature  had  reference  to  a  removal  occurring  in  the 
exercise  of  this  power,  or  to  an  amotion,  under  the  rules,  not 
very  clearly  defined,  of  the  common  law.  We  believe  we 
subserve  the  legislative  intent  in  declaring  that  the  mayor, 
aldermen,  and  common  council,  had  the  unqualified  power  of 
removing  or  displacing  the  appellee  from  the  office  of  city  en- 
gineer ;  and  that,  on  such  removal,  his  right  to  compensation 
ceased.  This  is  fatal  to  his  right  of  recovery  ;  and  without 
considering  any  other  question  presented  by  the  record,  the 
judgment  of  the  court  below  is  reversed,  at  the  costs  of  the 
appellee  in  this  court  and  the  court  below ;  the  cause  will  be 
remanded  if  desired  by  the  appellee ;  and  in  that  event  the 
costs  of  the  court  below  must  abide  the  result  in  that  court. 


Barnes  v.  The  State. 

Indictment  for  retailing  Spirituous  Liquors. 

1.  Constitutionality  of  prohibitory  liquor  law.  —  Held,  on  the  authority  of  Dorman 
V.  The  State  (34  Ala.  216),  that  the  4th  section  of  the  act  incorporating  the  "  Tal- 
lassee  Manufacturing  Company  Number  One,"  which  prohibits  the  sale  of  spiritu- 
ous liquors  within  four  miles  of  the  factory  erected  by  said  corporation  (Sess.  Acts 
1851-2,  pp.  262-3),  is  not  violative  of  any  constitutional  provision,  State  or  Fed- 
eral. 
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2.  County  retail  license  not  operative  within  special  prohibited  limits.  —  A  general 
license  to  retail  spirituous  liquors  within  the  county  does  not  authorize  the  sale  of 
such  liquors  within  the  area  covered  by  a  special  prohibitory  law. 

Fkom  the  Circuit  Court  of  Elmore. 
Tried  before  the  Hon.  James  Q.  Smith. 

PETERS,  C.  J.  This  is  a  prosecution  by  indictment  for 
selling  spirituous  or  intoxicating  liquors  within  four  miles  of 
the  factory  of  the  Tallassee  Manufacturing  Company  Number 
One,  contrary  to  the  Act  of  the  General  Assembly  of  the  State 
of  Alabama,  entitled,  "An  Act  to  incorporate  the  Tallassee 
Manufacturing  Company  Number  One."  The  defendant 
pleaded  not  guilty,  and  went  to  trial  by  a  jury.  The  verdict 
was  against  him.  He  was  convicted,  and  fined  fifty  dollars. 
From  this  judgment  of  conviction  he  appeals  to  this  court,  and 
here  he  insists,  as  error,  that  the  statute  under  which  he  i« 
convicted  is  unconstitutional  and  void. 

That  portion  of  the  act  upon  which  this  prosecution  is 
founded  is  set  out  in  the  indictment.  It  is  in  these  words  ; 
"  Section  4.  Be  it  further  enacted^  That  if  any  person  or  per- 
sons shall  sell  ardent,  spirituous,  or  intoxicating  liquors,  within 
four  miles  of  the  factory  of  said  corporation,  by  the  retail,  or 
otherwise,  such  person  or  persons  shall  be  subject  to  indict- 
ment in  the  Circuit  Court  of  the  county  in  which  such  selling  or 
retailing  was  done,  and  be  liable  to  all  the  pains  and  penalties 
then  in  force  against  retailing  without  license  ;  Provided,  that 
nothing  herein  contained  shall  be  so  construed  as  to  affect  or 
relate  to  retail  licenses,  heretofore  granted."  Acts  Ala.  1851, 
1852,  pp.  262,  263.  A  similar  provision  was  inserted  into  the 
act  incorporating  '*  The  Southern  University  of  Greensboro." 
This  was  declared  by  this  court  to  be  constitutional.  Dorman 
V.  The  State,  34  Ala.  216.  Since  then,  this  has  been  the 
settled  law  of  the  State.  No  brief  or  argument  has  been 
offered  to  the  court,  in  the  present  case,  showing  a  reason  why 
this  decision  should  be  departed  from  or  modified.  It  is,  there- 
fore, presumed  that  none  exists. 

2.  The  proofs  show  that  the  retailing  charged  in  the  indict- 
ment occurred  within  a  half  mile  of  the  factory  ;  that  the 
spirits  sold  was  whiskey,  and  sold  in  the  County  of  Elmore, 
within  twelve  months  next  before  the  finding  of  the  indict- 
ment. It  also  appears  that  the  defendant  had  license  to  retail 
and  sell  spirituous  and  intoxicating  liquors  in  the  county  at 
the  time  said  whiskey  was  sold.  The  quantity  of  whiskey  sold 
was  three  drinks,  and  the  price  paid  for  it  was  thirty-three 
cents.  Upon  this  evidence,  the  defendant  was  clearly  guilty. 
The  general  license  to  retail  in  the  county  was  no  defence  to 
the  indictment.     Hudgins  v.  The  State,  46  Ala.  208. 

The  judgment  of  the  court  below  is  affirmed. 
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White  V.  The  State. 

Indictment  for  Burglary. 

1.  What  is  jeopetrdy ;  plea  of  former  acquittal.  —  Where  an  indictment  is  so  de 
fective  that  a  conviction  under  it  would  be  reversed,  and  the  defendant  refuses  to 
consent  to  an  amendment  after  the  trial  has  con^enced;  and  a  nol.  pros,  is  there- 
upon entered,  and  the  defendant  bound  over  to  answer  a  new  indictment  (Rev. 
Code,  §  4144),  he  cannot  be  said  to  have  been  in  jeopardy,  and  the  proceedings  are 
no  defence  to  a  new  indictment. 

2.  Burglary;  averfhent  and  proof  of  ownership  cf  house. — Under  an  indictment 
which  alleges  the  ownership  of  the  store  house  broken  into  to  be  in  two  persons 
jointly,  a  conviction  may  be  had  on  proof  that  the  title  was  in  one  of  them  only, 
while  both  of  them  carried  on  business  in  it  as  merchants,  and  owned  the  goods 
which  were  in  it. 

3.  Same:  charge  as  to  ownership.  —  In  such  case,  there  being  no  conflict  in  the 
evidence  as  to  the  ownership,  the  refusal  of  the  court  to  instruct  the  jury,  on  the 
request  of  the  defendant,  "  that  the  ownership  of  the  house  must  be  proved  as  al- 
leged," is  not  error  for  which  the  judgment  will  be  reversed. 

4.  Weight  of  confessions  as  evidence.  — A  conviction  of  burglary  may  be  had  on 
the  uncorroborated  confessions  ©f  the  prisoner,]  if  admissible  and  satisfactorily 
proved. 

Feom  the  Circuit  Court  of  Chambers. 

Tried  before  the  Hon.  L.  B.  Steange. 

The  indictment  in  this  case  was  found  at  the  April  Term 
of  said  Circuit  Court,  1873,  and  charged,  "  that  the  defendant, 
Alfred  White,  alias  Anthony  Broughton,  broke  into  and  en- 
tered the  storehouse  of  William  C.  Hudson  and  William  A. 
Adams,  with  intent  to  steal,  in  which  goods  or  merchandise 
were  kept  for  sale,  or  on  deposit."  The  defendant  interposed 
a  special  plea,  in  these  words :  "  And  now  comes  the  said  de- 
fendant in  bis  own  proper  person,  and  for  answer  to  said  in- 
dictment says,  that  the  State  ought  not  further  to  prosecute 
said  indictment  against  him,  because,  he  says,  that  at  the  Fall 
Term  of  said  Circuit  Court,  the  following  indictment  was  pre- 
ferred against  him  ;  "  setting  out  the  indictment,  which,  omit- 
ting the  caption  and  indorsements,  was  in  these  words  :  "  The 
grand  jury  of  said  county  charge,  that  before  the  finding  of 
this  indictment,  Alfred  White,  alias  Anthony  Whitfield,  broke 
into  and  entered  the  storehouse  of  William  C.  Hudson  and 
William  A.  Adams,  where  goods  and  merchandise,  to  wit, 
twenty  yards  of  calico,  two  pairs  of  boots,  and  fifty  yards  of 
cotton  goods,  with  intent  to  steal ;  against  the  peace,"  &c. 
The  plea  then  proceeded,  "  Which  said  indictment  was  prop- 
erly indorsed  and  signed  by  the  foreman  of  the  grand  jury,  and 
returned  into  court,  and  properly  filed  in  open  court,  October  12, 
1872.  And  defendant  avers,  that  at  the  said  Fall  Term  of  said 
Circuit  Court,  1872,  said  case  being  regularly  reached,  the  State 
announced  readv  for  trial,  and  so  did  the  defendant ;  and  a 
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full,  complete,  and  lawful  jury  was  sworn  and  empanelled  to 
try  said  case.  The  State's  council  read  said  indictment  to  the 
jury,  and  the  defendant  pleaded  not  guilty.  And  the  defend- 
ant further  avers,  that  the  State  introduced  one  William  C. 
Hudson  as  a  witness,  who  testified  to  the  ownership  of  the 
house,  goods,  and  the  breaking  into  the  same.  And  defendant 
avers  that  the  counsel  for  the  State  asked  said  witness,  '  if 
goods  were  kept  for  sale  in  said  storehouse  ? '  to  which  ques- 
tion and  proof  the  defendant  objected,  because  the  indictment 
did  not  allege  that  goods  were  kept  in  said  storehouse  for  sale, 
use,  or  deposit ;  which  objection  the  court  sustained.  The  so- 
licitor for  the  State  then  moved  the  court  to  amend  said  indict- 
ment, by  inserting  the  words,  '  where  goods  were  kept  for  sale, 
or  on  deposit ; '  and  the  defendant  refused  to  consent  to  said 
amendment.  The  solicitor  then  moved  the  court  for  permission 
to  enter  a  nolle  pros,  and  to  bind  over  the  defendant  until  the 
next  grand  jury  could  prefer  another  indictment  against  him  ; 
and  the  court  granted  said  motion,  and  bound  over  the  defend- 
ant to  the  next  term  of  the  court ;  to  which  the  defendant  ex- 
cepted. And  the  defendant  avers,  that  he  then  moved  the 
court  to  discharge  him,  because  jeopardy  had  commenced,  and 
the  withdrawal  of  the  indictment  at  such  a  time,  by  entering 
a  nolle  pros,  was  an  acquittal  of  the  defendant  as  to  said 
charge ;  which  motion  the  court  overruled  and  refused,  and 
the  defendant  excepted.  And  said  defendant  avers,  that  the 
indictment  now  pending  against  him,  and  to  which  this  plea 
is  an  answer,  is  founded  upon  the  same  state  of  facts  and  cir- 
cumstances as  said  former  indictment ;  and  that  he  should  be 
discharged  from  custody,  and  from  any  further  answer  to  this 
indictment,  because  he  says  he  has  been  once  in  jeopardy  upon 
the  same  facts  and  circumstances,  and  to  arraign  and  try  him 
now  is  an  infringement  on  his  constitutional  right,  putting  him 
in  jeopardy  a  second  time  for  the  same  offence."  The  court 
sustained  a  demurrer  to  this  plea,  and  the  defendant  then 
pleaded  not  guilty. 

"  On  the  trial,"  as  the  bill  of  exception  states,  "  the  State 
introduced  one  William  A.  Adams  as  a  witness,  who  testified 
that  on  the  16th  day  of  April,  1872,  the  storehouse  in  which 
he  and  one  William  C.  Hudson  carried  on  the  business  of  mer- 
chants, was  burned ;  that  said  store  belonged  to  Hudson  and 
Adams  ;  that  the  defendant  was  arrested  on  the  next  day  by 
several  gentlemen,  he  being  terribly  burned  on  the  face,  hands, 
and  chest ;  that  a  few  days  afterwards,  in  the  jail  of  said  county, 
the  defendant  confessed  to  witness  that  he  broke  into  and 
entered  said  storehouse,  and  that  it  was  burned  by  him  acci- 
dentally after  he  had  got  into  the  house  ;  that  he  got  into  the 
house  by  means  of  a  false  key,  and  had  got  all  the  goods  he 
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wanted  except  powder ;  that  he  returned  to  get  the  powder, 
and  spilled  some  in  pouring  it  out,  which  ignited  and  burned 
the  house.  The  State  then  introduced  one  R.  T.  Humphries 
as  a  witness,  who  testified  that  he,  in  company  with  others, 
arrested  the  defendant,  and  found  in  his  house  goods  which 
were  identified  as  belonging  to  the  parties  who  were  doing 
business  in  the  house  which  was  burned.  The  State  also  in- 
troduced William  C.  Hudson  as  a  witness,  who  identified  the 
goods  found  in  the  possession  of  the  defendant,  as  the  goods 
belonging  to  himself  and  William  A.  Adams,  and  said  they 
belonged  in  the  store  which  was  burned.  Said  Hudson  testi- 
fied, on  cross-examination,  that  he  was  the  owner  of  the  house 
which  was  burned,  and  that  he  and  said  Adams  were  the  own- 
ers of  the  goods  in  said  store,  where  they  were  kept  for  sale. 
The  State  then  closed  its  testimony,  and  so  did  the  defendant, 
he  not  introducing  any  testimony.  The  court,  in  its  general 
charge,  instructed  the  jury  that  if  they  believed,  from  the 
evidence,  that  William  C.  Hudson  and  William  A.  Adams 
were  doing  business  in  said  house  when  it  was  burned,  that 
would  be  sufficient  ownership  of  said  house,  as  laid  in  the  in- 
dictment. The  defendant  excepted  to  this  charge,  and  then 
requested  the  court,  in  writing,  to  instruct  the  jury  as  follows  : 
1.  '  That  if  the  State  has  failed  to  prove  the  ownership  of  the 
house,  as  charged  in  the  defendant,  then  the  jury  cannot  find 
the  defendant  guilty,  as  charged.'  2.  '  That  if  there  is  no 
evidence  before  the  jury  of  the  breaking  and  entering  said 
house,  save  only  the  confessions  of  the  defendant,  and  the  cir- 
cumstances of  the  breaking  and  entering  are  only  proved  by 
the  defendant's  confessions,  then  the  jury  must  acquit  the  de- 
fendant.' The  court  refused  to  give  these  charges,  but  offered 
to  give  the  first,  with  a  qualification,  which  the  defendant  re- 
fused to  accept ;  to  which  refusal  the  defendant  excepted." 

W.  H.  Denson,  for  the  prisoner. 

Ben.  Gardner,  Attorney  General,  for  the  State. 

B.  F.  S AFFOLD,  J.  —  The  appellant,  to  an  indictment  for 
breaking  into  and  entering  the  storehouse  of  William  C. 
Hudson  and  William  A.  Adams,  in  which  goods  or  merchan- 
dise was  kept  for  sale  or  on  deposit,  with  intent  to  steal,  pleaded 
that 'he  had  before  been  in  jeopardy  for  the  same  offence, 
under  an  indictment  which  charged  him  in  like  terms,  except 
that  the  house  was  described  as  "  the  storehouse  of  William 
C.  Hudson  and  William  A.  Adams,  where  goods  and  merchan- 
dise, to  wit,  twenty  yards  of  calico,  two  pairs  of  boots,  and 
fifty  yards  of  cotton  goods,"  omitting  the  words  "  were  kept 
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for  use,  sale,  or  deposit."  A  demurrer  to  this  plea  for  insuffi- 
ciency was  sustained.  The  indictment  set  out  in  the  plea  is 
so  defective,  that,  if  the  defendant  had  been  convicted  under 
it,  he  could  have  had  any  judgment  entered  up  against  him 
reversed.  It  is  neither  a  charge  of  burglary,  nor  of  larcency 
nor  of  an  attempt  to  commit  either.  When  this  is  the  case 
there  is  no  jeopardy,  and  the  solicitor  is  authorized  to  ask  for 
a  nol.  pros,  and  to  indict  anew.  Crawford  v.  The  State,  44 
Ala.  382 ;  1  Bishop  Crim.  Law,  §  862 ;  Rev.  Code,  §  4146. 
The  demurrer  was  properly  sustained. 

2.  The  indictment  alleged  the  storehouse  to  have  been  that 
of  William  O.  Hudson  and  William  A.  Adams.  It  was  proved 
to  have  been  the  property  of  Hudson,  but  that  he  and  Adams 
carried  on  a  mercantile  business  in  it,  and  owned  the  goods 
kept  therein  for  sale.  The  court  charged  that  if  Hudson  and 
Adams  were  doing  business  in  the  house  at  the  time,  it  would 
be  a  sufficient  ownership.  This  charge  was  not  erroneous. 
Burglary  is  an  offence  against  the  security  of  the  habitation 
or  building,  not  against  it  as  property.  Possession  and  occu- 
pancy are  generally  sufficient,  and  the  tenure  by  which  the 
occupier  holds  the  premises  will  not  be  inquired  into.  1  Bish. 
Crim.  Law,  §  1012  ;  2  Bish.  Crim.  Proc.  109. 

3.  Both  of  the  charges  asked  by  the  defendant  assert  ab- 
stract propositions  directly  in  the  face  of  the  evidence.  As  to 
the  first,  the  ownership  of  the  house  must  certainly  be  proved 
substantially  as  averred.  The  witness  Adams  testified  that  the 
house  belonged  to  him  and  Hudson,  and  they  carried  on  the 
business  of  merchants  in  it.  Hudson  swore  that  it  belonged  to 
him,  but  the  goods  in  it  belonged  to  him  and  Adams.  Hum- 
phries said  the  goods  found  in  the  possession  of  the  accused 
were  identified  as  those  belonging  to  "  the  parties  who  were 
doing  business  in  the  house."  The  defendant  introduced  no 
testimony.  This  evidence,  unopposed,  sustained  the  ownership 
averred.  The  real  meaning  of  the  charge  asked  was,  that  the 
possession  and  occupancy  proved  to  have  been  in  Hudson  & 
Adams  must  give  way  to  the  superior  title  to  the  property 
vested  in  Hudson,  and  thereby  the  allegation  of  ownership  was 
disproved.     The  proposition  is  incorrect. 

4.  As  to  the  second,  is  it  true  that  the  accused  cannot  be 
convicted  on  his  own  confession  alone,  without  independent 
proof  of  the  "  corpus  delicti?  ^^  The  expression  "  corpus  de- 
licti "  means,  literally,  the  body  of  the  crime  or  offence.  Web- 
ster defines  it  to  be,  "  the  substantial  and  fundamental  fact  of 
the  crime  having  been  committed ;  the  proofs  essential  to 
establish  a  crime,  the  subject  of  the  crime  itself,  as  the  body 
of  the  person  murdered,  &c."  When  it  is  said  that  this  must 
be  proved  by  testimony  independent  of  the  confessions  of  the 
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accused,  it  is  obviously  not  meant  that  the  commission  of  the 
crime  must  be  so  proved,  because  the  effect  of  the  admission 
or  confession  would  be  confined  to  the  ascertainment  only  of 
the  person  who  committed  it.  Such  a  construction  would  de- 
feat half  of  the  reason  of  the  caution,  which  is,  that  where  a 
crime  actually  committed  has  caused  great  public  excitement 
and  notoriety,  persons  have  accused  themselves  of  it,  though 
their  innocence  was  afterwards  clearly  established.  In  mur- 
der, it  seems  to  be  restricted  to  the  subject  of  the  crime,  as 
the  body  of  the  person  supposed  to  have  been  murdered,  dead 
under  circumstances  indicating  crime,  —  not  that  he  was  mur- 
dered, nor  that  he  was  simply  dead.  If  it  means  no  more 
than  this,  in  so  heinous  a  crime  as  murder,  it  cannot  mean, 
in  burglary,  more  than  that  there  was  a  breaking  or  an  enter- 
ing of  the  house. 

But  confessions  are  divided  into  judicial  and  extrajudicial. 
Of  the  former,  are  the  preliminary  examinations  taken  in  writ- 
ing by  the  magistrate  pursuant  to  statutes,  and  the  plea  of 
guilty,  made  in  open  court,  to  an  indictment.  "  Either  of  these 
is  sufficient  to  found  a  conviction,  even  if  to  be  followed  by  a 
sentence  of  death,  they  being  deliberately  made,  under  the 
deepest  solemnities,  with  the  advice  of  counsel,  and  the  pro- 
tecting caution  and  oversight  of  the  judge.  Such  was  the  rule 
of  the  Roman  law, —  confessos  injure,  pro  judicatis  haberi  pla- 
cet ;  and  it  may  be  deemed  a  rule  of  universal  jurisprudence." 
1  Greenleaf  on  Ev.  §  216  ;  Starkie  on  Ev.  (Sharswood)  t.  p. 
331.  It  cannot,  therefore,  be  a  principle  of  law,  that  the  con- 
fessions alone  of  the  accused  are  insufficient  to  support  his  con- 
viction, even  in  a  case  of  capital  felony.  It  is  to  the  extraju- 
dicial confessions,  when  uncorroborated,  that  the  objections  to 
a  conviction  are  directed.  As  to  these,  the  true  rule  seems  to 
be  that  stated  by  Joy,  as  the  English  law  :  "  Whatever  differ- 
ence of  opinion  exists,  in  respect  of  the  weight  which  ought  to 
be  attached  to  evidence  derived  from  a  confession  ;  yet,  where 
it  is  admissible,  and  satisfactorily  proved,  it  is  deemed  sufficient 
by  the  English  law  to  convict  a  prisoner,  even  capitally,  with- 
out the  aid  of  any  corroborative  testimony  of  his  having  com- 
mitted the  offence  with  which  he  is  charged."  Joy  on  Confes- 
sions, Law  Lib.  vol.  40,  m.  p.  103  ;  1  Phil.  Ev.  p.  541,  and 
notes  ;  Wharton's  Am.  Law,  §  683  ;  1  Bish.  Crim.  Proc.  §§  500, 
501. 

The  burning  of  the  storehouse,  and  the  discovery  of  a  por- 
tion of  the  goods  which  were  contained  in  it,  in  the  possession 
of  the  defendant,  were  otherwise  proved  than  by  the  confes- 
sions. Notwithstanding  the  house  was  consumed  by  the  fire, 
if  the  goods  which  the  prisoner  had  were  obtained  out  of  it,  it 
must  have  been  by  an  entrance  effected  before  the  consump- 
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tion.  A  breaking  may  be  done  by  fire  as  well  as  by  other 
means.  The  entrance  and  intention  being  shown,  the  break- 
ing is  not  lost  or  merged  in  the  consumption.  The  conviction 
would  not  rest  solely  on  the  confessions.  The  charge  was 
properly  refused,  as  being  contrary  to  law,  and  inapplicable 
to  the  evidence.  The  judgment  is  affirmed. 


Morgan  v.  Mayor,  etc.,  of  Mobile. 

Prosecution  for    Violation  of  Municipal  Ordinance, 

Proof  of  ancient  boundary.  —  An  ancient  boundary  of  an  incorporated  city,  not  ^g  349I 
marked  by  visible  monuments,  and  of  which  there  is  no  recorded  survey,  may  be  70  43 
proved  by  general  reputation.  I 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  James  Q.  Smith. 

The  appellant  in  this  case  was  charged  with  the  violation  of 
an  ordinance  of  the  city  of  Mobile,  prohibiting  the  retailing  of 
spirituous  liquors  within  the  city  limits  without  a  license  from 
the  city  authorities,  and  was  found  guilty  by  the  mayor.  On 
the  trial  in  the  Circuit  Court,  to  which  the  case  was  removed 
by  appeal  on  the  part  of  the  defendant,  as  appears  from  the 
bill  of  exceptions,  the  only  question  was,  whether  the  defend- 
ant's bar-room,  at  which  the  act  of  retailing  was  committed, 
was  within  the  city  limits.  The  city  engineer,  one  Squires, 
was  introduced  as  a  witness  on  the  part  of  the  prosecution,  and 
stated  that  he  did  not  know  the  boundary  line  of  the  city,  but 
that  under  instructions  from  the  mayor,  after  the  commence- 
ment of  this  prosecution,  he  had  run  the  line,  with  the  assist- 
ance of  one  Ross,  who  was  civil  engineer  and  surveyor,  and 
who  professed  to  know  the  line,  and  found  the  defendant's  said 
premises  to  be  within  the  city  limits  ;  and  that  in  making  the 
survey  he  found  no  monuments  marking  the  line,  and  depended 
wholly  on  the  information  derived  from  his  said  assistant.  Said 
Ross  testified,  on  the  part  of  the  prosecution,  that  he  had  once 
run  the  entire  boundary  line,  from  the  government  field-notes  ; 
that  he  pointed  out  the  corner  of  the  section  to  the  city  engi- 
neer, and  that  they  run  the  line  "  on,  or  close  to,  the  former  line 
run  by  him."  This  was  all  the  evidence  offered  on  the  part  of 
the  prosecution.  The  defendant  offered  several  witnesses,  who 
had  resided  in  the  city  of  Mobile  for  thirty  or  forty  years,  by 
whom  he  proposed  to  prove  the  reputed  southern  boundary 
line  of  the  city  for  a  period  of  more  than  twenty  years,  and 
that  his  said  premises  were  situated  outside  of  this  reputed 
boundary ;  and  by  one  of  said  witnesses  he  offered   to  prove 
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that  this  reputed  boundary  was  recognized  by  the  city  authori- 
ties in  the  assessment  of  taxes.     The  rejection  of  this  evidence 
by  the  court,  to  which  an  exception  was  reserved  by  the  de- 
fendant, is  now  assigned  as  error. 

W.  C.  Easton,  for  appellant. 

BRICKELL,  J.  —  When  the  charge  was  preferred  against 
the  appellant,  as  appears  from  the  record,  the  southern  bound- 
ary line  of  the  city  of  Mobile  was  not  marked  by  any  visible 
monuments,  and  there  was  no  recorded  survey  of  it.  It  was 
then  an  ancient  boundary,  capable  of  being  proved  only  by 
reputation  and  the  user  of  the  city  authorities.  This  being 
true,  the  evidence  offered  should  have  been  received.  What- 
ever may  be  the  true  rule  in  reference  to  private  boundaries,  it 
is  very  well  settled,  on  authority,  that  the  territorial  bounda- 
ries of  public  municipal  jurisdictions,  when  they  grow  to  be 
ancient,  and  cease  to  be  marked  by  visible  monviments,  and 
there  is  not  higher  evidence  of  them,  may  be  proved  by  gen- 
eral reputation.  This  general  reputation  may  consist  of  the 
user  of  the  jurisdiction  ;  or  of  the  declarations,  made  ante  litem 
motam,  of  deceased  persons,  having  an  interest  or  opportunity 
of  knowing  the  fact  declared ;  or  of  the  recollections  of  per- 
sons living,  as  to  the  boundary  recognized  by  the  community 
subject  to  the  jurisdiction.  1  Phill.  Ev.  (C.  &  H.  notes), 
218,  219,  note  87.  Apart  from  these  considerations,  the  location 
of  a  boundary  is  subject  to  parol  evidence  ;  and  when  disputed, 
it  must  be  left  to  a  jury  to  say  where  it  is  located.  Miller  v. 
Oullum,  4  Ala.  576. 

For  the  error  in  the  rejection  of  the  evidence  offered,  the 
judgment  is  reversed,  and  the  cause  remanded. 


Baker  v.  The  State. 

Indictment  for   Carrying   Concealed   Weapons. 

1.  Carrying  concealed  weapons ;  exception  as  to  person  travelling.  —  A  person  who 
was  "  travelling  to  Geneva,  on  a  journey  of  two  days,  on  a  raft "  in  the  Conecuh 
River,  comes  within  the  exception  contained  in  the  statute  against  carrying  con- 
cealed weapons  (Rev.  Code,  §  3555),  in  favor  of  persons  travelling. 

2.  Same ;  exception  as  to  person  "  being  threatened,  or  having  good  reason  to  appre- 
hend an  attack."  —  The  exception  in  favor  of  a  person  "  being  threatened  "  with  an 
attack  applies  only  to  impending  threats  ;  and  "having  good  reason  to  apprehend 
an  attack  "  is  more  restricted  in  meaning  than  "  having  reason  to  apprehend  an 
attack."  Consequently,  a  charge  is  properly  refused,  which  instructs  the  jury, 
"  that  if  they  believe,  from  the  evidence,  that  the  defendant  had  been  threatened  by 
R.,  and  that  these  threats  had  been  communicated  to  him  before  the  carrying  the 
concealed  weapons,  and  that  he  had  reason  to  apprehend  an  attack  from  said  R.," 
they  must  acquit  the  defendant. 
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3.  Giving  charge  asked  "  in  connection  vnth  general  charge."  —  When  a  charge 
asked  is  given,  "  in  connection  with  the  general  charge,"  this  is  not  violative  of  the 
statute  (Rev.  Code,  §  2756),  which  requires  that  charges  asked  in  writing  "must 
be  given  or  refused  in  the  terms  in  which  they  are  written." 

From  the  Circuit  Court  of  Geneva. 
Tried  before  the  Hon.  P.  O.  Harpbe. 

PETERS,  C.  J.  —  This  is  an  indictment  for  a  violation  of 
the  statute  against  carrying  concealed  weapons.  On  his  ar- 
raignment, the  accused  pleaded  not  guilty  ;  and  that  he  had 
been  threatened,  and  had  reasons  to  apprehend  an  attack  ;  and 
that  he  was  travelling  ;  and  that  he  had  set  out  on  a  journey. 
He  was  found  guilty  by  the  verdict  of  the  jury,  and  sentenced 
to  pay  a  fine  of  fifty  dollars  and  costs.  From  this  judgment 
he  appeals  to  this  court,  and  here  he  assigns  as  error  the  refusals 
of  the  learned  judge  in  the  court  below  to  charge  as  requested. 

This  indictment  was  found  and  filed  on  27th  March,  1873. 
The  evidence  tended  to  show  that  about  three  weeks  before 
this  date,  the  accused  was  coming  to  Geneva  on  a  raft,  and  that 
he  had  "  travelled  ",on  said  raft  part  of  a  day,  and  the  next 
morning,  while  on  the  river,  he  drew  his  pistol,  which  had  been 
before  concealed  in  his  pocket,  and  fired  it  at  an  otter.  He 
then  returned  it  to  his  pocket.  This  was  in  Geneva  County, 
in  this  State.  The  accused  then  offered  evidence  tending  to 
show  that  in  September,  1872,  one  Russell  had  said  he  intended 
"  to  whip  the  defendant  the  first  time  he  crossed  his  path." 
This  was  communicated  to  the  accused  about  three  weeks  after 
it  was  uttered.  It  was  also  shown  that  about  five  months 
before  the  trial  in  this  case,  Russell  and  the  accused  had  had  a 
quarrel,  and  had  "called  each  other  names."  This  was  about 
all  the  evidence  introduced  on  the  trial.  On  this  evidence, 
the  accused  asked  the  court  to  charge  the  jury  that  if  they 
"  believed,  from  the  evidence,  that  the  defendant  was  travelling 
to  Geneva,  on  a  journey  of  two  days,  on  a  raft,"  then  they  must 
find  him  not  guilty,  "  though  they  may  believe,  from  the  evi- 
dence," that  "  he  carried  about  his  person  a  pistol  concealed." 
This  charge  was  refused,  and  the  defendant  excepted.  A  second 
charge  was  then  asked,  which  was  in  these  words  :  "  That  if 
the  jury  believed,  from  the  evidence,  that  defendant  had  been 
threatened  by  Russell,  and  these  threats  had  been  communicated 
to  the  defendant  before  the  carrying  the  concealed  weapons, 
and  the  defendant  had  reason  to  apprehend  an  attack  from  said 
Russell,  then  they  must  find  the  defendant  not  guilty,  although 
they  may  believe  they  had  a  conversation  with  each  other  after 
said  threats  were  made."  This  charge  was  also  refused,  and 
the  defendant  again  excepted.  The  defendant  then  asked  a 
third  charge,  which  was  in  these  words :   "  That  if  the  jury 
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believed,  from  the  evidence,  that  the  defendant  was  threatened, 
or  had  reasons  to  apprehend  an  attack,  or  was  travelling,  or 
was  setting  out  on  a  journey,  at  the  time  of  carrying  the  pistol 
concealed,  then  they  must  find  for  the  defendant."  This  charge 
was  given,  "in  connection  with  the  general  charge,"  which  is 
not  set  out  in  the  bill  of  exceptions.  The  defendant  again 
excepted,  because,  I  suppose,  of  the  reference  to  the  general 
charge  with  which  the  court  connected  the  charges  given.  All 
the  charges  thus  asked  were  in  writing. 

1.  The  first  charge,  above  referred  to,  should  have  been 
given.  There  was  some  evidence  tending  to  show  that  the 
defendant  was  then  actually  "  travelling  "  on  the  river,  on 
a  raft,  when  he  exhibited  the  pistol.  This  is  expressly  so  de- 
clared by  the  witness.  This  brings  the  charge  within  the  prin- 
ciple settled  in  the  case  of  Lockett  v.  The  State,  decided  at  the 
January  Term  of  this  court,  1872. 

2.  The  second  charge  was  properly  refused.  This  charge, 
as  a  whole,  involves  two  grounds  of  exemption :  1st,  being 
threatened  with  an  attack  ;  and,  2d,  having  good  reason  to  ap- 
prehend an  attack.  These  are  the  statutory  grounds  of  exemp- 
tion. Yet  the  charge  refers  only  to  past  threats,  and  not 
impending  threats  of  attack ;  and  to  reason  for  apprehending 
an  attack,  and  not,  as  the  statute  puts  it,  "  good  reason  to  ap- 
prehend an  attack."  Rev.  Code,  §  3555.  In  such  a  case  as 
this,  we  do  not  feel  at  liberty  to  depart  from  the  precise  language 
of  the  statute.  The  charge  does  not  put  the  exemption  in  the 
language  of  the  statute,  or  in  language  of  a  like  import.  It  is 
not  a  correct  proposition  of  law  as  a  whole.  It  does  not  show 
that  the  threat  of  attack  was  an  impending  threat,  or  that  the 
defendant  was  "  being  threatened  with  an  attack  ;  "  nor  that 
the  defendant,  at  the  time  he  carried  the  weapon  concealed,  had 
"  good  reason  to  apprehend  an  attack."  The  charge  was,  there- 
fore, properly  refused.  In  the  case  of  Eslava  v.  The  State,  this 
court  has  settled,  at  the  present  term,  that  the  right  reserved 
by  this  statute,  to  carry  a  weapon  concealed  about  the  person, 
is  coextensive  only  with  the  necessity  prescribed,  and  when  that 
necessity  ceases,  the  right  ceases  also.  We  are  not  disposed  to 
depart  from  this  construction  of  this  statute. 

3.  The  question  involved  in  the  third  charge  asked  and 
given  is  somewhat  different.  It  seems  that  the  objection  is  to 
a  modification  of  the  charge  thus  given,  by  a  reference  to  other 
charges  already  given.  But  this  is  not  the  true  import  of  the 
language  used  here.  This  charge  was  given  "  in  connection  " 
with  the  "  general  charge."  There  was  nothing  wrong  in 
this.  This  was  necessarily  the  effect  of  all  the  charges.  They 
are  to  be  taken  together  as  a  whole  ;  and  as  such  they  are  all 
connected  as  one  instruction,  and  are  to  be  so  considered  by  the 
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jury.  It  was  so  settled  by  this  court  in  the  case  of  Hawkins  v. 
Hudson^  45  Ala.  482.  Of  this  the  defendant  has  no  right  to 
complain.  It  is  true  that  a  charge,  moved  for  in  writing, 
should  be  given  in  the  very  words  of  the  writing,  or  refused, 
without  qualiJScations  or  additions  of  any  kind  whatever. 
Lyon  ^  Co.  v.  Kent,  Payne  ^  Co.  45  Ala.  656  ;  Knight, 
AdmW,  V.  Clements  et  al.,  ExWs,  45  Ala.  89.  But  the  charge 
now  under  discussion  was  more  favorable  to  the  defendant 
than  he  was  entitled  to.  It  gives  him  the  benefit  of  the  ex- 
emption which  attaches  to  one  "  setting  out  on  a  journey," 
when  there  was  no  evidence  to  show  that  this  was  his  con- 
dition. Such  a  charge  might  have  been  refused  without  error. 
The  court  is  not  bound  to  give  a  charge  which  is  partly  proper 
and  partly  improper.  To  put  the  court  in  error,  the  charge 
must  be  a  correct  proposition  of  law,  and  it  must  be  kept 
within  the  proofs.  If  it  falls  short,  or  goes  beyond  the  proofs, 
it  is  abstract ;  and  for  this  reason  it  may  be  refused.  Thus 
seen,  the  action  of  the  court  below  was  free  from  error  on  this 
exception. 

For  the  error  first  above  pointed  out,  the  judgment  of  the 
court  below  is  reversed,  and  the  cause  is  remanded  for  a  new 
trial ;  and  the  appellant  will  be  held  to  answer  the  charge 
against  him  until  discharged  by  due  course  of  law. 


Quinn  z?.  The  State. 

Indictment  for  Trespass  after  Warning. 

1 .  Indictment ;  statement  of  term  at  which  found.  —  The  failure  of  an  indictment 
to  specify  on  its  face  the  term  at  which  it  was  found,  is  not  good  matter  of  demurrer, 
when  the  defect  is  supplied  by  the  caption  prefixed  to  the  record. 

2.  Joinder  of  offences  in  indictment.  —  Unlawfully  breaking  a  fence  or  inclosnre 
(Rev.  Code,  §  3735),  and  trespass  after  warning  (lb.  §3556),  may  be  joined,  in  dif- 
ferent counts,  in  one  indictment. 

3.  Presumption  of  dedication  of  land  to  public  use.  —  The  presumption  of  the  ded- 
ication of  land  to  the  public  depends  more  on  the  owner's  assent  than  on  the 
length  of  time  the  user  has  contmued ;  and  where  the  owner  has  frequently  as- 
serted his  rights  against  the  public,  during  a  long  continuance  of  the  user,  the 
court  may  properly  refuse  to  instruct  the  jury  that  twenty-five  years  uninterrupted 
nse  of  the  land  as  a  public  thoroughfare  amounted  to  a  dedication. 

Feom  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  C.  F.  MOULTON. 

Jno.  H.  Glennon,  for  the  prisoner. 

Ben.  Gardner,  Attorney  General,  for  the  State. 
VOL.  I.  23 
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B.  F.  SAFFOLD,  J.  —  The  appellant  was  convicted  on  an 
indictment  charging  her,  in  one  count,  with  unlawfully  break- 
ing the  fence  of  Mary  E.  Lude,  under  R.  C.  §  3735 ;  and  in 
another,  with  entering  on  the  premises  of  Mary  E.  Lude  after 
warning,  under  R.  C.  §  3556  The  indictment  contains  in 
the  margin  the  name  of  the  State,  county,  and  court,  but  the 
term  is  not  more  definitely  expressed  than  by  a  statement  of 
the  year.  The  omission  in  respect  to  the  term  is  not  supplied 
in  the  body.  A  demurrer  on  the  ground  of  this  defect,  and  of 
a  misjoinder  of  counts,  was  overruled. 

1.  The  caption  of  an  indictment  is  not  that  marginal  state- 
ment of  the  State,  county,  court,  and  term  found  in  No.  1  of 
the  Forms  of  Indictments,  on  page  808  of  the  Revised  Code. 
The  caption  there  mentioned  is  nothing  but  a  precedent  for 
drafting  an  indictment.  The  real  caption  is  the  heading  of 
the  record,  which  must  show  correctly  the  style  of  the  court, 
the  grand  jurors,  the  venue,  the  term,  &c.,  and  it  is  no  part 
of  the  indictment.  1  Archbold's  Crim.  Plead.  76  ;  State  v. 
Murphy,  9  Port.  487 ;  Harrington  v.  The  State,  36  Ala.  236. 
Section  4111  of  the  Revised  Code  refers  to  this,  and  in  it,  in  the 
present  case,  we  find  a  sufficient  statement  of  the  term,  and  the 
day  on  which  the  presentment  was  made. 

2.  The  offences  charged  in  different  counts  are  of  the  same 
general  nature,  and  subject  to  the  same  mode  of  trial  and  pun- 
ishment, though  with  a  slight  difference  in  the  extent  or  degree 
of  the  punishment.  It  was  permissible  to  include  them  in  the 
indictment.  Johnson  v.  The  State,  29  Ala.  62  ;  Arch.  Crim. 
Plead.  94.     The  demurrer  was  properly  overruled. 

3.  The  conviction  was  for  the  trespass  after  warning ;  and 
the  real  matter  of  defence  was,  that  the  premises  were  not  the 
property  of  Mary  E.  Lude,  but  had  been  dedicated  as  a  public 
highway  or  street.  The  court  refused  to  charge,  in  behalf  of 
the  defendant,  that  twenty-five  years  of  uninterrupted  use  of 
the  land  as  a  public  thoroughfare  amounted  to  a  dedication: 
It  is  not  at  all  probable  the  jury  would  have  found  such  unin- 
terrupted use  with  the  consent  of  those  who  had  a  right  to  .ob- 
ject. The  land  had  been  sold  several  times  within  the  period, 
each  vendor  claiming  and  conveying  it  as  his  private  property. 
The  city  had  been  attempting,  since  1856,  to  buy  it,  in  order 
to  open  a  street,  and  had  failed,  because  of  disagreement  about 
the  price.  The  present  claimant  had  several  times  inclosed  it, 
but  the  fence  had  been  broken  down  by  the  city  authorities. 
The  tendency  of  the  proof  is  decidedly  towards  a  disregard 
of  the  claimant's  rights  of  property  on  the  part  of  the  public, 
and  especially  of  this  defendant.  In  Sultzner  v.  The  State  (43 
Ala.  24),  it  was  said  that  the  presumption  of  dedication  de- 
pended more  on  the  assent  of  the  owner  than  the  length  of  time 
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of  the  use  ;  and  that  time,  no  matter  how  long,  cannot  operate 
as  a  dedication,  when  the  circumstances  of  the  use  do  not  indi- 
cate such  an  intention.     There  was  no  error  in  refusing  the 
charge. 

The  judgment  is  affirmed. 


Eslava  v.  The  State. 

Indictment  for  Carrying  Concealed  Weapons. 

1.  Carrying  concealed  weapons;  exceptions  generally.  —  The  right  to  carry  con- 
cealed weapons,  reserved  by  the  statute  in  certain  excepted  cases  (Rev.  Code,  § 
3555),  is  coextensive  only  with  the  particular  necessity,  and  ceases  when  that  ne- 
cessity ceases. 

2.  Same;  exception  in  favor  of  travellers.  —  A  person  who  resides  in  the  country, 
contiguous  to  a  city  or  town,  in  which  he  has  a  place  of  business,  to  which  he  is  m 
the  habit  of  coming  daily,  returning  home  at  night,  is  not  "  travelling,"  or  "  set- 
ting out  on  a  journey,"  within  the  exception  contained  in  the  statute,  when  he  is 
merely  passing  between  his  residence  and  his  place  of  business 

From  the  City  Court  of  Mobile. 

Tried  before  the  Hon.  C.  F.  MouLTON. 

The  defendant  in  this  case  was  indicted  for  carrying  concealed 
weapons,  and  was  convicted  under  the  charge  of  the  court. 
"  On  the  trial,"  as  the  bill  of  exceptions  states,  "  the  State  in- 
troduced one  Lefranc  as  a  witness,  who  testified  that  the  de- 
fendant, within  twelve  months  before  the  finding  of  the  indict- 
ment, and  in  the  County  of  Mobile,  carried  a  pistol  concealed 
in  the  inside  breast-pocket  of  his  coat ;  and  that  the  occasion  of 
its  discovery  was  when  the  defendant  assaulted  witness  on  the 
public  streets  in  the  city  of  Mobile,  during  the  business  hours 
of  the  day,  used  violent  language,  drew  the  pistol  from  his 
pocket,  and  threatened  to  shoot  said  witness.  The  defendant 
then  introduced  one  Thorp  as  a  witness,  who  testified  that  the 
defendant  lived  at  Spring  Hill,  six  miles  distant  from  the  city 
of.  Mobile,  and  came  into  the  city  every  morning  in  his  buggy, 
which  he  left  at  witness's  stable  during  the  day,  returning  home 
in  the  evening  between  three  and  four  o'clock,  though  some- 
times he  did  not  start  till  after  nightfall ;  that  he  came  to  the 
city  in  this  way  on  the  morning  in  question,  and  that  he  had 
no  office  or  regular  place  of  business  in  the  city.  The  defend- 
ant then  introduced  one  Bressingham  as  a  witness,  who  testified 
that  the  general  reputation  of  parts  of  the  Spring  Hill  road 
travelled  by  the  defendant,  among  cabmen  and  othera,  was,  that 
it  was  a  dangerous  road  to  travel  after  night,  on  account  of  its 
being  infested  with  evil-disposed  persons ;  that  he  (witness), 
when  he  went  out  on  that  road  at  night,  always  put  out  his 
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lamps  as  a  means  of  precaution ;  that  on  one  occasion,  about 
eight  years  ago,  when  the  federal  troops  were  encamped  in 
large  numbers  all  about  the  suburbs  of  the  city,  his  cab  was  as- 
saulted, but  he  had  never  been  disturbed  in  any  way  since  while 
driving  on  that  road.  This  being  all  the  evidence,  the  court 
charged  the  jury  that  if  they  believed,  from  the  evidence,  that 
the  defendant  resided  at  Spring  Hill,  about  six  miles  from  the 
city  of  Mobile,  and  was  in  the  habit  of  coming  to  the  city 
every  morning  in  his  buggy,  returning  in  the  evening,  and 
sometimes  after  dark,  and  that  he  had  reason  to  believe  that 
the  road  from  Spring  Hill  to  the  city,  over  which  he  travelled, 
was  dangerous,  in  consequence  of  vicious  persons  being  in  the 
vicinity  of  the  road  for  the  purpose  of  robbery,  or  public  plun- 
der, then  the  defendant  would  be  justified  in  carrying  concealed 
weapons  while  so  engaged  in  travelling,  and  should  be  acquit- 
ted. But  if  they  further  believed,  from  all  the  evidence  in  the 
case,  that  the  defendant  was  in  the  daily  habit  of  coming  to 
the  city,  engaging  in  his  business  in  the  city  from  morning 
until  evening,  mingling  with  the  inhabitants  of  the  city  in 
business  and  social  intercourse,  and  carried  a  pistol  concealed 
about  his  person  during  this  time,  not  being  justified  or  excused 
otherwise  than  for  the  reason  of  his  having  to  travel  to  and 
from  Spring  Hill,  then  he  would  be  guilty,  as  charged  in  the 
indictment.  The  defendant  excepted  to  this  charge,  and  re- 
quested the  court,  in  writing,  to  instruct  the  jury  that  if  they 
believed,  from  the  evidence,  that  the  defendant,  at  the  time  he 
was  charged  with  carrying  concealed  weapons,  resided  about 
six  miles  from  the  city  of  Mobile,  and  arrived  in  the  city 
that  morning,  in  his  own  carriage,  on  a  journey  from  his  place 
of  residence,  and  intended  to  return  home  in  the  evening  by 
the  same  conveyance,  they  could  not  find  him  guilty.  The 
court  refused  this  charge,  and  the  defendant  excepted  to  its 
refusal." 

BRICKELL,  J.  —  In  the  charge  given,  and  in  the  charge 
refused,  the  City  Court  committed  no  error  prejudicial  to  the 
appellant.  If  it  be  conceded  that  the  appellant  had  the  right 
to  carry  the  pistol  concealed,  because  of  the  danger  incident 
to  his  necessary  travel  to  and  from  his  residence  and  his  place 
of  business  in  the  city,  the  right  could  only  be  coextensive  with 
the  necessity.  If  the  necessity  existed  only  while  he  was  trav- 
elling, then,  if  after  he  reached  the  city  and  had  a  reasonable 
opportunity  of  divesting  himself  of  the  weapon,  or  of  changing 
the  manner  of  carrying  it  so  as  not  to  offend  the  statute,  he 
continued  to  bear  it  concealed  about  his  person,  he  is  guilty 
as  charged.  This  is  the  view  on  which  the  City  Court  pro- 
ceeded, and  presented  it,  in  the  charge  given,  very  favorably 


OF  ALABAMA.  357 

[Sellers  v.  State.] 

to  the  appellant.     The  charge  requested  was  in  conflict  with 
this  view,  and  was  properly  refused. 

2.  We  must  not  be  understood  as  recognizing  the  proposition 
that  one  who  resides  in  the  countrj'',  contiguous  to  a  town  or 
city,  and  has  a  place  of  business  in  the  town  or  city,  can,  while 
going  to  and  from  his  residence  and  to  his  place  of  business,  be 
considered  as  "  travelling,  or  setting  out  on  a  journey,"  within 
the  meaning  of  the  statute.  There  may  or  may  not  be,  as 
there  may  or  may  not  be  in  passing  and  repassing  the  streets 
of  a  town  or  city,  dangers  attendant  on  such  passage,  inducing 
"  good  reason  to  apprehend  an  attack,"  and  relieving  the  act 
of  carrying  a  weapon  concealed  of  all  criminality.  But  the 
"  travelling  or  setting  out  on  a  journey,"  which  under  the 
statute  excuses  the  act,  must  be  a  travel  to  a  distance  from 
home,  and  not  within  the  ordinary  line  of  the  person's  duties, 
habits,  or  pleasure. 

The  judgment  of  the  City  Court  is  affirmed,  with  costs. 


Sellers  v.  The  State. 

Indictment  for  Receiving  and  Concealing  Stolen  Goods. 

1.  Sufficiency  of  indictment.  —  An  indictment  which  alleges  that  the  defendant 
"  received,  or  concealed,  cotton  of  the  value  of  forty  dollars,  the  personal  property 
of  J.  D.»A.,  knowing  it  had  been  stolen,  and  not  having  the  intent  to  restore  it  to 
the  said  J.  I).  A."  (Rev.  Code,  §  3710),  is  suflSciently  certain  and  definite  in  its 
description  of  the  property  and  the  offence,  especially  after  verdict ;  but  if,  as  set 
out  in  the  record,  it  uses  the  words  "  not  knounng"  instead  of  "  not  having  the  in- 
tent to  restore,"  &c.,  it  is  fatally  defective  on  error,  though  no  objection  was  raised 
to  it  in  the  court  below. 

2.  Charges  to  jury  no  part  of  record,  vaithout  exceptions.  —  The  charges  given  by  the 
court  to  the  jury  are  no  part  of  the  record,  unless  made  so  by  bill  of  exceptions, 
and  cannot  be  looked  to  by  the  appellate  court  for  any  purpose,  although  incorpo- 
rated in  the  transcript  by  the  clerk. 

From  the  Circuit  Court  of  Bullock. 

Tried  before  the  Hon.  J.  McCaleb  Wiley. 

In  this  case  there  is  no  bill  of  exceptions,  no  writ  of  error, 
and  no  assignment  of  errors  on  the  record.  The  indictment, 
as  set  out  in  the  transcript,  is  correctly  copied  in  the  opinion 
delivered  by  Peck,  C.  J.,  except  in  the  use  of  the  word 
"  knowing,"  instead  of  "  having,"  as  stated  in  the  opinion  de- 
delivered  by  Peters,  C.  J.  The  former  opinion  was  delivered 
at  the  January  Terra,  1873,  and  the  latter  at  the  succeeding 
June  Term. 

Ben.  Gardner,  Attorney  General,  for  the  State. 
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PECK,  C.  J.  —  The  indictment  in  this  case  was  found  under 
§  3710  R.  C,  which  is  in  the  following  words :  "  Any  per- 
son who  buys,  receives,  conceals,  or  aids  in  concealing  any 
personal  property  whatever,  knowing  that  it  has  been  stolen, 
and  not  having  the  intent  to  restore  it  to  the  owner,  must, 
on  conviction,  be  punished  as  if  he  had  stolen  it."  This  sec- 
tion creates  a  new  offence,  and  describes  its  constituents.  In 
such  a  case,  all  that  is  required  is,  that  the  offence  be  charged 
in  the  language  of  the  statute.  See  Shepherd's  Digest,  p. 
77,  §  90. 

The  indictment  is  in  the  following  words,  omitting  the  cap- 
tion :  "  The  grand  jury  of  said  county  charge  that,  before  the 
finding  of  this  indictment,  Robert  D.  Sellers  received  or  con- 
cealed cotton,  of  the  value  of  about  forty  dollars,  the  personal 
property  of  John  D.  Adair,  knowing  it  had  been  stolen,  and 
not  having  the  intent  to  restore  it  to  said  John  D.  Adair, 
against  the  peace  and  dignity  of  the  State  of  Alabama." 
Without  making  any  objection  to  the  indictment,  the  defend- 
ant pleaded  not  guilty,  was  tried,  convicted,  and  fined  fifteen 
dollars.  He  appeals  to  this  court,  and  his  counsel  now  objects 
that  the  indictment  is  defective,  because  :  1st,  it  does  not  de- 
scribe with  sufficient  certainty  the  property  alleged  to  have 
been  received  or  concealed ;  and,  2d,  that  it  does  not  charge 
that  the  cotton  was  actually  stolen.  Cotton  is  personal  prop- 
erty ;  and  to  receive  or  conceal  any  personal  property  what- 
ever, knowing  it  has  been  stolen,  &c.,  is  the  offence  described 
in  the  statute.  Under  our  short  and  simplified  forms  of  in- 
dictments, it  was  unnecessary  to  state  any  more  specific  de- 
scription of  the  cotton,  as  that  it  was  either  cotton  in  the  seed, 
or  ginned  cotton  ;  a  general  description  of  the  property  as  cot- 
ton, the  value  being  stated,  is  sufficient.  The  second  objection 
is,  that  it  is  not  charged  that  the  cotton  was  actually  stolen. 
The  charge  is,  that  the  defendant  received  or  concealed  the 
cotton,  "  knowing  it  had  been  stolen,"  &c.  We  think  this  suf- 
ficient, without  stating  as  a  distinct  fact  that  the  -  cotton  had 
been  stolen.  The  defendant  could  not  know  it  had  been  stolen, 
unless  a  larceny  of  the  cotton  had  been  actually  committed. 
The  offence  consists  in  receiving  or  concealing  personal  prop- 
erty, knowing  it  has  been  stolen,  &c.  This  is  distinctly  so 
stated  in  the  indictment,  and  this  is  enough,  at  least  after  ver- 
dict. 

2.  Where  an  indictment  charges  the  offence  in  such  manner 
as  to  enable  a  person  of  common  understanding  to  know  what 
is  intended,  this  is  sufficient.     R.  C.  §  4112. 

An  objection  is  also  made  to  the  charge  of  the  court  below. 
The  court,  at  defendant's  request,  gave  its  charge  to  the  jury 
in  writing,  and,  as  no  exception  was  taken,  it  will  be  presumed 
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he  "was  then  satisfied  with  it,  and  it  is  too  late  to  object  for  the 
first  time  in  this  court. 

The  judgment  is  affirmed,  at  appellant's  cost. 

PETERS,  C.  J.  —  The  appellant  moves  this  court  for  a 
rehearing  in  this  prosecution.  One  of  the  grounds  relied  on 
is,  that  the  indictment  set  out  in  the  record  fails  to  charge  any 
offence.  The  description  of  the  offence  omits  the  allegation, 
"  not  having  the  intent  to  restore  "  the  goods  stolen  and  con- 
cealed to  the  owner,  and  has  in  lieu  thereof,  "  not  knowing  the 
intent  to  restore  it  to  said  John  D.  Adair  "  (the  owner).  This 
indictment  is  found  under  section  3710  of  the  Revised  Code. 
It  is  insufficient.  It  omits  one  of  the  ingredients  of  the  of- 
ence.  The  indictment  is  a  part  of  the  record,  and  such  a  de- 
fect is  available  on  motion  in  arrest  of  judgment,  or  on  error. 
1  Bish.  Cr.  Proc.  §§  851,  852 ;  Eachel  Williams  v.  The  State, 
47  Ala.  1. 

The  objection  to  what  is  inserted  in  the  transcript  as  the 
charge  of  the  court  cannot  be  considered.  The  clerk  is  not 
authorised  to  incorporate  into  the  transcript  any  charge  of  the 
court  not  made  a  part  of  the  record  by  bill  of  exceptions, 
"duly  taken  and  signed  by  the  presiding  judge  as  in  civil 
cases."  Rev.  Code,  §§  2754,  2755,  4302.  When  this  is  done, 
the  bill  of  exceptions  makes  the  charge  a  part  of  the  record, 
and  errors  may  be  assigned  upon  it ;  and  this  court  will  then 
look  to  it  as  a  part  of  the  proceedings  which  makes  up  the. 
record,  to  which  the  court  looks  to  see  whether  the  demands  of 
the  law  have  been  observed  by  the  court  below.  Rev.  Code, 
§  4314.  In  the  case  of  Rachel  Williams  v.  The  State  (47 
Ala.  supra"),  there  was  a  bill  of  exceptions,  and  what  is  said  in 
that  case  does  not  justify  the  inference  of  the  learned  counsel 
for  the  appellant,  that  there  is  any  conflict  between  the  deci- 
sion there  found  and  the  original  judgment  in  this  case. 

A  rehearing  is  granted  in  this  case,  and  the  judgment  of 
the  court  below  is  reversed,  and  the  cause  is  remanded  for  a 
new  trial.  In  the  mean  time,  the  accused,  the  said  Robert  D. 
Sellers,  the  appellant  in  this  court,  will  be  held  in  custody 
until  discharged  by  due  course  of  law.     Rev.  Code,  §  4146. 


Wolf  V.  The  State. 

Indictment  for  Burglary. 

1 .  Sufficiency  of  indictment.  —  In  an  indictment  for  burglary  with  intent  to  steal 
(Rev.  Code,  §  3695),  an  additional  averment  of  the  consummation  of  the  intent, 
by  stealing  articles  of  inconsiderable  value,  does  not  render  the  indictment  demur- 
rable for  a  misjoinder  of  offences. 
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2.  Change  of  venue.  —  An  application  for  a  change  of  venue,  made  after  the 
lapse  of  two  terms  of  the  court,  and  after  the  jury  had  been  empanelled,  and  the 
witnesses  sworn,  held  to  have  been  properly  refused,  no  excuse  for  the  delay  being 
shown. 

Feom  the  Circuit  Court  of  Wilcox. 
Tried  before  the  Hon.  P.  O.  Harper. 

B.  F.  SAFFOLD,  J.  —  The  first  and  second  counts  of  the 
indictment  charge  a  burglary  as  defined  in  Rev.  Code,  §  3695, 
alleging  the  intent  to  be  to  steal ;  the  third  and  fourth  do 
the  same,  and,  besides,  state  the  actual  larceny  of  two  turkeys. 
The  defendant  demurred  to  the  indictment,  on  the  ground  that 
the  counts  charged  burglary  and  petit  larceny.  This  objec- 
tion was  overruled. 

It  is  not  uncommon  in  indictments  for  burglary  to  allege  the 
execution  of  the  intent  laid.  2  Arch.  Crim.  Plead,  p.  340,  and 
notes  ;  1  Bish.  Crim.  Law,  §  893.  What  the  offender  accom- 
plished is  the  very  best  evidence  of  what  he  intended  to  do. 
It  has  been  allowed,  in  indictments  for  burglary,  to  charge 
what  the  defendants  did  steal,  as  a  substitute  for  the  averment 
of  the  intent  to  steal.  But  when  this  is  done,  there  can  be  no 
conviction  unless  the  actual  stealing  is  proved  ;  because,  if  the 
larceny,  which  includes  the  intent,  was  not  committed,  there 
is  no  allegation  of  burglary.  2  Bish.  Crim.  Law,  §  152.  The 
demurrer  was  properly  overruled.  It  is  not  necessary  that  the 
stealing,  which  the  defendant  intended  to  do,  should  in  itself 
amount  to  a  felgny. 

2.  The  application  for  a  change  of  venue  was  not  made  until 
after  the  lapse  of  two  terms,  and  then  only  after  the  jury  had 
been  empanelled  and  the  witnesses  sworn.  No  excuse  for  the 
delay  was  given.  The  tenor  of  it  does  not  impress  us  with  a 
conviction  of  its  seriousness. 

The  judgment  is  affirmed. 


Ex  parte  Hendree  et  dl. 

Application  for  Mandamus  to  Circuit  Court  to  compel  Restoration  of 
Cause  improperly  dismissed. 

When  mandamus  or  appeal  lies.  —  An  appeal,  and  not  a  mandamus,  is  the  proper 
remedy  to  reverse  a  judgment  of  the  Circuit  Court,  improperly  dismissing  a  cause 
on  account  of  the  plaintiffs  failure  to  pay  the  costs,  pursuant  to  the  terms  of  an 
order  of  continuance  made  at  a  former  term. 

Application  by  Scott  Hendree  and  Morris  Graham  for  a 
mandamus.,  or  other  remedial  writ,  to  the  Circuit  Court  of  Dal- 
las (Hon.  M.  J.  Saffold  presiding),  to  compel  that  court  to 
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set  aside  a  judgment  rendered  at  its  October  Term,  1872,  dis- 
missing a  suit  brought  by  said  petitioners  against  John  B. 
Phillips,  and  to  restore  the  said  cause  to  the  trial  docket.  The 
transcript  of  the  proceedings  in  said  cause,  which  is  made  a 
part  of  the  petition,  •  shows  that,  at  the  April  Term  of  said 
court,  1872,  the  following  judgment  was  rendered  in  the  cause: 
*'  On  motion  of  the  plaintiffs,  this  cause  is  continued,  on  pay- 
ment of  the  costs,  as  a  condition  precedent,  by  the  next  term 
of  the  court,  or  the  cause  shall  be  dismissed.  It  is  therefore 
considered  by  the  court,  that  the  defendant  recover  of  the  plain- 
tiffs the  costs  in  this  behalf  expended,  for  which  execution  may 
issue."  At  the  next  term  of  the  court,  as  the  bill  of  exceptions 
shows,  when  the  cause  was  called  for  trial,  the  presiding  judge 
inquired  of  the  clerk  whether  the  costs  had  been  paid,  pursuant 
to  the  order  of  the  former  term,  and  was  told  that  they  had 
not  been  paid.  "  Thereupon,  the  plaintiffs  asked  to  explain  why 
the  costs  had  not  been  paid,  and  offered  to  pay  them  then,  and 
to  proceed  with  the  trial ;  which  the  court  refused,  and  dismissed 
the  said  cause  out  of  court,  and  rendered  judgment  for  the  costs 
in  favor  of  the  defendant,  and  against  the  plaintiffs ;  to  all 
which  rulings  and  decisions  the  plaintiffs  excepted."  The  judg- 
ment is  in  these  words :  "  Came  the  parties,  by  their  attorneys  ; 
and  the  plaintiffs  having  failed  to  comply  with  the  require- 
ments of  the  terms  for  an  order  of  continuance  at  last  term,  it 
is  ordered,  that  this  suit  be  dismissed,  and  that  the  defendant 
go  hence,  and  recover  of  the  plaintiffs  the  costs  in  this  behalf 
expended,  for  which  execution  may  issue." 

Jno.  T.  Heflin,  for  the  motion. 

BRICKELL,  J.  —  The  judgment  of  which  the  petitioners 
complain  is  final,  and,  if  erroneous,  would  support  an  appeal. 
Such  a  judgment  cannot  be  reversed  or  coiTected  by  manda- 
mu8.  Steamboat  Umpire  v.  Alabama  Coal  Mining  Co.  29  Ala. 
698  ;  Hz  parte  Buttons,  46  Ala.  312  ;  Ux  parte  Jones,  1  Ala.  15  ; 
Ux  parte  Hoyt,  13  Peters  279  ;  Bank  of  Columbia  v.  Sweeny,  1 
Peters,  567.  Mandamus  is  a  proper  remedy  only  where  there 
is  a  specific  legal  right,  and  there  is  not  a  specific  legal  remedy 
adequate  to  the  enforcement  of  the  right.  It  is  generally  a 
sufficient  answer  to  an  application  for  the  writ  that  there  is 
another  specific  and  adequate  remedy.  Ex  parte  Jones,  supra. 
There  is  no  decision  of  this  court,  and  no  principle  of  the  com- 
mon law,  which  would  warrant  us  in  granting  this  motion.  It 
is  neither  more  nor  less  than  an  application  to  reverse  a  judg- 
ment of  the  Circuit  Court,  in  a  matter  of  which  it  had  juris- 
diction, and  in  the  absence  of  the  party  in  whose  favor  the 
judgment  was  rendered.     If  the  judgment  is  erroneous,  to  the 
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prejudice  of  the  petitioners,  it  can  be  corrected  or  reversed  on 
appeal,  and  that  remedy  must  be  pursued. 

The  application  is  refused,  with  costs. 


Stein  V.  Mayor,  etc.,  of  Mobile. 

Action  to  recover  Taxes  paid  under  Protest. 

License  tax  on  proprietor  of  city  ivaterworks  for  carrying  on  said  business  within 
city  limits,  tinder  contract  with  corporate  authorities.  —  The  corporate  authorities  of 
the  city  of  Mobile  having  entered  into  a  contract  with  Albert  Stein  on  the  26th 
day  of  December,  1840,  by  which  they  transferred  to  him  certain  waterworks  then 
belonging  to  the  city,  for  the  term  of  twenty  years,  and  until  said  waterworks 
were  redeemed  by  the  city  as  therein  provided  ;  granting  to  him  the  exclusive  priv- 
ilege of  supplying  said  city  with  water  during  said  term,  and  stipulating  that,  on 
his  performance  of  all  the  duties  imposed  on  him  by  said  contract,  he  "  shall  and 
may  retain  quiet  possession  of  said  waterworks  during  said  term,  without  let, 
molestation,  or  hindrance,"  on  the  part  of  the  city;  the  corporate  authorities  of 
said  city  cannot,  during  the  continuance  of  said  contract,  require  the  said  Stein 
to  pay  a  license,  or  tax,  for  carrying  on  his  said  business  within  the  limits  of  the 
city. 

Appeal  from  the  Circuit  Court  of  Mobile. 

The  record  does  not  show  the  name  of  the  presiding  judge. 

This  case  was  submitted  to  the  decision  of  the  court  below, 
without  the  intervention  of  a  jury,  on  the  following  "  agreed 
statement  of  facts:  " — 

"  1.  The  acts  of  the  legislature,  contracts,  and  other  docu- 
ments contained  in  the  annexed  printed  pamphlet,  entitled 
'  Documents  relating  to  the  Mobile  Waterworks,'  and  marked 
'  A,'  are  to  be  considered  in  evidence,  and  the  recitals  therein 
contained  are  admitted  to  be  true. 

"  2.  The  contract  between  said  plaintiff  and  defendants, 
dated  the  26th  day  of  December,  1840,  and  contained  in  said 
pamphlet,  is  a  valid  and  subsisting  contract. 

"  3.  The  business  now  being  carried  on  in  the  city  of  Mobile 
by  said  Stein,  and  for  the  carrying  on  of  which  a  license  tax 
has  been  demanded  and  collected  from  him  by  the  defendants, 
as  hereinafter  shown,  is  the  business  described  in  said  contract. 

"  4.  By  an  ordinance  of  the  defendants,  which  is  admitted  to 
have  been  passed  in  pursuance  of  the  charter  of  said  city,  it  is 
ordained,  '  that  all  persons  trading,  carrying  on  any  business, 
pursuit,  trade,  or  profession  in  the  city,  shall  obtain  a  license 
for  the  same,  in  the  manner  hereinafter  provided.' 

"  5.  On  the  27th  day  of  July,  1871,  in  the  manner  provided 
in  the  aforesaid  ordinance,  the  defendants,  by  their  duly  au- 
thorized agent,  collected  from  the  plaintiff  the  sum  of  seventy- 
five  dollars,  as  the  price  of  a  license,  signed  by  the  mayor  of 
Mobile,  which  he  demanded  that  the  plaintiff  should  purchase 
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and  pay  for,  for  carrying  on  in  Mobile  his  said  business  con- 
nected with  said  waterworks. 

"  6.  The  plaintiff  objected  to  paying  for  said  license,  claim- 
ing that,  under  his  said  contract  with  said  defendants,  he  was 
exempt  from  so  doing ;  but  defendants'  said  agent  insisted,  and 
plaintiff  paid  the  money  under  protest. 

"  7..  On  the  21st  of  February,  1872,  the  plaintiff  sued  said 
defendants  before  a  justice  of  the  peace  in  said  city,  and  recov- 
ered a  judgment  for  $78.50,  from  which  said  defendants  have 
appealed  to  this  court. 

"  It  is  agreed  that,  on  the  above  statement  of  facts,  the 
court  shall  render  a  final  judgment,  without  the  intervention 
of  a  jury.  If  the  court  shall  be  of  the  opinion  that  the  plain- 
tiff is  exempt  from  the  payment  of  said  license,  judgment,  as 
on  verdict,  shall  be  rendered  and  entered  in  favor  of  the  plain- 
tiff, for  the  sum  of  $15,  with  interest  from  the  27th  day  of 
July,  1871,  and  costs  ;  but  if  the  court  shall  be  of  the  opinion 
that,  notwithstanding  said  contract,  the  defendants  had  the 
right  to  levy  and  collect  the  said  license,  or  tax,  then  judgment 
is  to  be  rendered  for  the  defendants.  It  is  further  agreed  that 
the  defendants  may  introduce  as  evidence  the  charter  of  the 
city  of  Mobile,  and  any  ordinances  bearing  upon  the  subject 
matter  in  controversy  that  have  been  passed  by  the  mayor, 
aldermen,  and  common  council  of  the  city  of  Mobile,  and  are 
unrepealed  ;  and  that  each  party  retains  the  right  of  appeal  to 
the  Supreme  Court,  from  the  judgment  of  said  Circuit  Court." 

The  "  Documents  relating  to  the  Mobile  City  Waterworks," 
contained  in  the  exhibit  mentioned  in  the  "  agreed  statement 
of  facts,"  as  copied  into  the  transcript,  are  the  following: 
1.  The  act  of  the  legislature  approved  December  20,  1820, 
entitled,  "  An  act  to  incorporate  an  aqueduct  company  in  the 
city  of  Mobile."  2.  The  7th  and  18th  sections  of  the  act  ap- 
proved December  24,  1824,  entitled  "  An  act  to  alter  and 
amend  the  charter  of  incorporation  of  the  city  of  Mobile,"  by 
which  the  act  incorporating  the  said  aqueduct  company  was 
declared  null  and  void,  and  all  the  powers  and  privileges  con- 
ferred on  said  company  were  transferred  to  the  corporate 
authorities  of  the  city  of  Mobile.  3.  Articles  of  agreement, 
made  and  entered  into  on  the  1st  day  of  December,  1836,  be- 
tween the  corporate  authorities  of  said  city  and  Henry  Hitch- 
cock, relative  to  the  waterworks  then  belonging  to  the  city. 
4.  The  act  of  the  legislature  approved  December  25,  1837, 
entitled  "  An  act  to  incorporate  the  Mobile  Aqueduct  Com- 
pany." 5.  The  contract,  or  articles  of  agreement,  made  and 
entered  into  between  the  corporate  authorities  of  said  city  and 
Albert  Stein,  which  are  liereinafter  set  out  at  length.  6.  The 
act  of  the  legislature  approved  January  7, 1841,  entitled  "  An 
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act  for  the  promotion  of  the  health  and  convenience  of  the  city 
of  Mobile,  by  the  introduction  of  a  supply  of  wholesome  water 
into  said  city,  to  be  used  for  domestic  purposes  and  the  extin- 
guishment of  fires,"  by  which  the  said  contract  was  ratified 
and  confirmed  ;  and  also  several  subsequent  acts  of  the  legis- 
lature in  reference  to  said  waterworks,  which  require  no 
special  notice. 

The  contract  between  the  corporate  authorities  of  said  city 
and  the  plaintiff,  as  set  out  in  the  transcript,  was  as  fol- 
lows :  — 

'■'•Articles  of  agreement,  made  and  entered  into  the  26th 
day  of  December,  in  the  year  one  thousand  eight  hundred 
and  forty,  by  and  between  the  mayor,  aldermen,  and  common 
council  of  the  city  of  Mobile,  of  the  first  part,  and  Albert 
Stein,  of  the  second  part,  witnesseth :  That  the  said  mayor, 
aldermen,  and  common  council  of  the  city  of  Mobile,  for  and 
in  consideration  of  the  covenants  and  agreements  hereinafter 
contained,  mentioned,  and  reserved,  on  the  part  of  the  said 
Albert  Stein,  his  executors,  administrators,  and  assigns,  to  be 
paid,  kept,  done,  and  performed,  have  granted,  and  by  these 
presents  do  grant,  unto  the  said  Albert  Stein,  his  heirs,  ex- 
ecutors, administrators,  or  assigns,  the  sole  privilege  of  supply- 
ing the  city  of  Mobile  with  water  from  the  Three-mile  Creek, 
for  twenty  years  from  the  date  of  this  agreement,  as  well  as 
all  the  advantages  and  benefits  which  accrue  to  the  said  mayor, 
aldermen,  and  common  council,  from,  by,  or  under  an  act  of 
the  Legislature  of  Alabama,  entitled  '  An  act  to  incorporate  an 
aqueduct  company  in  the  city  of  Mobile,'  passed  December  20, 
1820,  and  all  ordinances  and  resolutions  passed  by  the  said 
mayor,  aldermen,  and  common  council,  or  by  the  mayor  and 
aldermen  of  the  city  of  Mobile,  under  and  by  virtue  of  the 
said  act,  or  by  the  act  of  incorporation  of  the  said  city  of 
Mobile,  and  the  several  acts  amendatory  thereto,  which  in  any 
way  or  manner  relate  to  the  said  city  waterworks,  or  the  right 
to  supply  said  city  with  water,  as  well  as  all  the  'benefits  and 
advantages  which  accrue  to  the  said  mayor,  aldermen,  and 
common  council,  or  to  the  mayor  and  aldermen  of  the  city  of 
Mobile,  from,  by,  or  under  an  act  of  the  Legislature  of  the 
State  of  Alabama,  entitled  '  An  act  to  incorporate  the  Mobile 
Aqueduct  Company,'  passed  December  25,  1837 ;  to  have  and 
to  hold  the  above  mentioned  and  described  privileges,  together 
with  all  and  singular  the  appurtenances  unto  the  same  belong- 
ing, or  in  anywise  appertaining,  unto  the  said  Albert  Stein, 
his  executors,  administrators,  and  assigns,  from  the  date  hereof, 
for,  during,  and  until  the  full  end  and  term  of  twenty  years 
thence  next  ensuing.  And  the  said  mayor,  aldermen,  and  com- 
mon council  of  the  city  of  Mobile,  for  themselves  and  their 
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successors  in  office,  hereby  further  covenant  and  agree  that 
they  will,  at  the  expiration  of  the  said  term  of  twenty  years 
(he,  the  said  Albert  Stein,  his  executors,  administrators,  and 
assigns,  delivering  up  the  said  waterworks  and  appurtenances 
in  good  order  and  condition),  pay  to  him,  his  executors,  ad- 
ministrators, or  assigns,  their  actual  value,  as  determined  by 
six  arbitrators,  three  to  be  chosen  by  the  mayor,  aldermen,  and 
common  council  of  the  city  of  Mobile,  and  three  by  the  said 
Albert  Stein,  his  executoi^s,  administrators,  or  assigns  ;  Pro- 
vided, that  the  said  arbitrators  shall  not  be  members  of  the 
corporation  of  the  city  of  Mobile.  If  they  agree,  and  so  report 
in  writing,  their  award  shall  be  binding  on  the  respective  par- 
ties ;  but  in  case  of  disagreement,  the  value  of  the  works  shall 
be  left  to  the  watering  committee  of  the  city  of  Philadelphia, 
or  such  committee  of  said  city  of  Philadelphia,  by  whatever 
name,  as  may  be  charged  with  the  waterworks  of  said  city, 
whose  decision  and  award  in  writing,  reported  to  the  mayor, 
aldermen,  and  common  council  of  the  city  of  Mobile,  shall  be 
binding  and  conclusive.  The  amount  so  agreed  upon  shall  be 
paid  on  the  same  day  on  which  the  said  award  shall  be  re- 
ported ;  and  the  waterworks,  and  all  appurtenances  thereunto 
belonging,  shall  be  delivered  over  to  the  corporation  of  the 
city  of  Mobile,  by  the  said  Albert  Stein,  his  executors,  admin- 
istrators, or  assigns.  And  the  said  parties  of  the  first  part 
hereby  covenant  and  agree  with  the  said  party  of  the  second 
part,  his  executors,  administrators,  and  assigns,  that  he,  his 
executors,  administrators,  and  assigns,  shall  have  quiet  pos- 
session of  the  said  works,  during  their  erection  and  after  they 
shall  have  been  completed,  for  the  said  term  of  twenty  years, 
and  for  any  further  time,  until  the  said  parties  of  the  first 
part,  or  their  successors  in  office,  shall  redeem  said  works  from 
the  said  party  of  the  second  part,  his  executors,  heirs,  admin- 
istrators, or  assigns,  according  to  the  aforesaid  stipulation  ;  and 
further,  that  they  shall,  as  soon  as  possible,  obtain  from  the 
Legislature  of  the  State  of  Alabama  an  act  sanctioning  this 
agreement  and  the  stipulations  thereof  as  herein  contained, 
with  such  other  provisions  as  may  be  inserted  by  consent  of 
the  said  parties.  And  the  said  mayor,  aldermen,  and  common 
council  of  the  city  of  Mobile,  for  themselves  and  their  suc- 
cessors in  office,  hereby  covenant  and  agree  (he,  the  said 
Albert  Stein,  his  executors,  administrators,  and  assigns,  well 
and  truly  complying  with  all  and  singular  the  within  stipula- 
tions and  agreements  on  his  part  to  be  done,  performed,  and 
complied  with),  that  he,  and  his  executors,  administrators,  and 
assigns,  shall  and  may  retain  quiet  possession  of  the  said  water- 
works for  the  said  term  of  twenty  years,  without  let,  molesta- 
tion, or  hindrance  of  the  said  mayor,  aldermen,  and  common 
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council,  or  their  successors  in  office,  or  any  person  or  persons 
claiming  by,  through,  or  under  them  ;  and  that  the  said  Albert 
Stein,  his  executors,  administrators,  and  assigns,  shall,  during 
the  said  term  of  twenty  years,  or  any  further  time,  until  said 
works  are  redeemed  as  above  stipulated,  have  the  exclusive 
privilege  of  supplying  to  the  citizens  and  inhabitants  of  the 
city  of  Mobile  water  from  the  waterworks  aforesaid,  at  the 
sum  or  price  which  shall  at  no  time  exceed  the  following  rates, 
to  be  paid  by  the  person  or  persons  receiving  the  water,  and 
payable  in  advance,  to  wit ;  "  specifying  the  rates  ;  "  and  fur- 
ther, that  the  said  Albert  Stein,  his  executors,  administrators, 
and  assigns,  shall  have  the  power  to  collect  and  receive,  from 
each  and  every  person  or  persons  who  shall  take  and  receive 
water  from  the  waterworks  aforesaid,  the  foregoing  rates  or 
prices  per  annum  ;  and  further,  shall  have  power  and  authority 
to  conduct  the  water  from  any  part  of  Three-Mile  Creek,  so 
called,  so  that  the  same  may  be  good  and  wholesome ;  he, 
the  said  Albert  Stein,  his  executors,  administrators,  or  assigns, 
procuring  at  his  or  their  cost  the  necessary  ground  for  the 
reservoir,  engine,  and  pump-house,  and  that  through  which  the 
pipes  shall  pass. 

"  And  the  said  Albert  Stein,  for  himself,  his  executors,  ad- 
ministrators, and  assigns,  doth  hereby  covenant  and  agree,  to 
and  with  the  said  party  of  the  first  part,  and  their  successors 
in  office,  that  he  will  introduce  water  into  the  city  of  Mobile 
within  the  space  of  two  years  froni  the  date  hereof,  so  that  the 
said  city  of  Mobile,  and  the  inhabitants  thereof,  may  at  all 
times  be  supplied  with  such  a  quantity  of  water  as  may  be  pro- 
cured through  the  said  pipes  as  far  as  they  are  laid ;  and  fur- 
ther, the  said  Albert  Stein  covenants  and  agrees,  as  aforesaid, 
to  surrender  up  the  said  waterworks,  and  all  the  appurtenances 
thereto,  to  the  said  mayor,  aldermen,  and  common  council,  or 
their  successors  in  office,  at  the  expiration  of  the  said  term  of 
twenty  years  from  the  date  hereof  ;  they,  the  said  mayor,  alder- 
men, and  common  council,  or  their  successors  in  office,  paying 
the  said  Albert  Stein  the  value  of  the  works,  determined  as 
before  mentioned.  And  further,  the  said  Albert  Stein  covenants 
and  agrees,  at  all  times  during  the  said  term  of  twenty  years, 
to  suffer  and  permit  the  said  mayor,  aldermen,  and  common 
council  of  the  city  of  Mobile,  and  their  successors  in  office,  to 
use  two  fire-plugs,  and  no  more,  at  all  times,  within  said  city 
where  the  pipes  are  laid  down,  as  often  as  may  be  necessary 
for  washing  the  gutters  of  the  street,  and  in  case  of  conflagra- 
tion, or  fire  of  buildings,  as  much  water  as  may  be  necessary, 
from  any  and  all  parts  of  the  works.  And  further,  the  said 
Albert  Stein,  for  himself,  his  executors,  administrators,  and  as- 
signs, doth  hereby  covenant  and  agree,  to  and  with  the  said 
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party  of  the  first  part,  that  he  will  pay,  or  cause  to  be  paid, 
unto  the  said  mayor,  aldermen,  and  common  council,  or  their 
successors  in  office,  for  the  pipes  which  they  have  on  hand, 
and  those  laid  in  the  ground  which  may  be  found  fit  for  use,  the 
same  rates  and  prices,  and  on  the  same  terms,  as  pipes  of  the 
same  size  and  quality  may  be  procured  at,  to  be  delivered  in 
Mobile,  when  he,  the  said  Albert  Stein,  may  take  into  posses- 
sion and  use  the  said  pipes  now  belonging  to  the  said  mayor, 
aldermen,  and  common  council.  And  further,  it  is  understood 
between  the  contracting  parties  hereto,  that,  as  soon  as  the 
water  is  procured  under  this  agreement,  the  present  water- 
works shall  be  abandoned  and  totally  discontinued.  And  fur- 
ther, the  said  Albert  Stein  doth  hereby  covenant  and  agree  to 
place  and  so  arrange  the  fire-plugs,  that  there  shall  be  four  fire- 
plugs to  each  square  of  ground  where  the  pipes  are  laid. 

"  It  is  further  stipulated,  understood,  and  agreed,  that  the 
party  of  the  second  part,  his  executors,  administrators,  or  as- 
signs, will  grant  to  the  corporation  the  use  of  the  water  for 
the  city  hospital  and  guard-house,  free  of  charge.  It  is  further 
agreed  and  understood  between  the  parties  hereto,  that,  if  the 
party  of  the  second  part  does  not  introduce  the  water  into  the 
city  within  two  years  from  the  date  of  this  contract,  he  will 
forfeit  not  only  the  privilege  and  advantages  of  this  contract, 
but  also  all  improvements  and  expenses  that  he  may  have  in- 
curred ;  the  same  to  come  to  the  use  and  benefit  of  the  city. 
It  is  further  understood  and  agreed  between  the  parties  hereto, 
that  the  party  of  the  second  part  hereby  covenants  and  binds 
himself,  his  heirs,  executors,  administrators,  and  assigns,  in 
the  penal  sum  of  ten  thousand  dollars,  that  he  will  commence 
the  aforesaid  waterworks  within  one  month  after  obtaining 
the  consent  of  the  legislature  of  the  State  of  Alabama  to  the 
stipulations,  agreements,  and  transfers  herein  made  and  con- 
tained, and  that  he  will  prosecute  said  work  to  completion  with 
due  speed  and  diligence. 

(Signed)  "  Edward  Hall,  Mayor. 

"  Albert  Stein,  per 

"  Lewis  Troost." 

On  the  agreed  facts,  the  court  rendered  judgment  for  the 
defendants,  and  said  judgment  is  now  assigned  as  error. 

R.  &  O.  J.  Semmes,  for  appellant. 

PETERS,  C.  J.  —  There  is  no  controversy  about  the  facts 
in  this  cause.  They  were  fixed  by  agreement  of  the  parties  in 
the  court  below.  From  the  statement  of  these  facts,  as  shown 
by  the  record,  it  appears  that  the  city  of  Mobile,  in  a  proper 
manner,  entered  into  a  contract  with  the  appellant,  Albert 
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Stein,  to  furnish  said  city  with  water.     Said  contract  was  so 
entered  into  on  the  26th  day  of  December,  1840  ;  and  the 
rights  arising  under  it  were  to  continue  for  twenty  years  at 
least,  and  thereafter  until  said  city  redeemed  certain  water- 
works conveyed  to   Stein,  which  had  been  formerly  used  or 
erected  by  said  city,  for  the  purpose   of  securing  a  supply  of 
water  for  its  inhabitants.     By  this  contract,  the  city  of  Mobile 
agreed  with   Stein,  upon  his  performance  and  compliance  on 
his  part  with  the  stipulations  and  agreements  in  said  contract, 
that  he  "  shall  and  may  retain  quiet  possession  of  said  water- 
works for  said  term  of  twenty  years,  without  let,  molestation, 
or  hindrance  "  of  said  city  ;  "  and  said  Albert  Stein,  his  exec- 
utors, administrators,  and  assigns,  shall,  during  the  said  term 
of  twenty  years,  or  any  further  time  until  said  works  are  re- 
deemed as  above  stipulated,  have  the  exclusive  privilege  of  sup- 
plying to  the  citizens  and  inhabitants  of  the  city  of  Mobile, 
water  from  the  waterworks  aforesaid,    at  the  sum  or  price, 
which  shall  at  no  time  exceed  the  following  rates."     Under 
this  contract,  which  is  but  partly  set  out  above,  said  Stein  went 
into  possession  of  said  waterworks  and  supplied  the  inhabitants 
of  said  city  of  Mobile  with  water,  as  he  was  required  to  do  by 
its  stipulations,  up  to  the  date  of  the  mayor's  license.     There 
is  no  pretence  that  he  has  failed  to  perform  and  comply  with 
said  stipulations ;  or  that  said  contract  has  yet  expired ;  or 
that  any  of  the  duties  under  it  have  ceased  to  be  required  of 
him.     In  this  contract,  the  city  of  Mobile,  in  its  corporate  and 
personal  capacity,  is  the  contracting  party  on  one  side,  and 
Stein  on  the  other.     The  business  to  be  performed  or  carried 
on  is  within  the  limits  of  the  city.     The  authority  of  the  city 
does  not  extend  beyond  these  limits.     It  is  a  grant  to  Stein, 
by  the  city,  for  this  purpose  ;  that  is,  a  gi*ant  to  him  to  carry 
on  the  business  of  his  waterworks  in  the  city,  under  his  con- 
tract.    "  A  contract  executed,  as  well  as  one  which  is  execu- 
tory, contains  obligations  binding  on  the  parties.     A  grant,  in 
its  own  nature,  amounts  to  an  extinguishment  of  the  right  of 
the  grantor,  and  implies  a  contract  not  to  reassert  that  right. 
A  party  is,  therefore,  always  estopped   by  his  own  grant." 
Marshall,  C.  J.,  in  Fletcher  v.  Feck,  6   Cr.  87,  137.     The 
city  of  Mobile,  by  its  ordinance  or  by-law,  proposes  to  restrict 
the  privilege  thus  granted,  to  do  business  in  its  limits  under 
the  contract  above  referred  to,  unless  Stein  shall  purchase  a 
license,  by  a  fine  or  tax,  which  is  arbitrarily  imposed  by  the 
city  government.     Can  this  be  done  ?     This  is  the  sole  ques- 
tion in  this  case. 

Evidently,  the  power  of  the  city  as  a  corporation,  over  its 
contracts,  is  no  more  than  that  of  the  citizen  in  a  like  case.  A 
corporation  cannot  revoke  a  grant  once  made,  and  it  cannot  ob- 
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struct  the  full  enjoyment  of  the  privileges  secured  by  it.  The 
power  to  supply  the  inhabitants  of  the  city  with  water  neces- 
sarily implies  the  right  to  carry  on  this  business  in  the  city. 
If  this  right  could  be  interfered  with  at  all,  as  there  is  no  limit 
to  the  interference,  it  may  be  defeated  altogether.  The  con- 
tract shows  that  this  was  not  the  purpose  of  the  parties.  The 
city  government  is  a  creature  of  the  state  legislature.  Its 
powers,  then,  are  restrained  by  all  the  constitutional  limits  of 
the  General  Assembly  of  the  State.  It  cannot  pass  by-laws 
or  ordinances  which  impair  the  obligation  of  contracts.  Ang. 
&  Ames  on  Corp.  §§  18,  332,  333,  334,  335 ;  Cooley's  Const. 
Lim.  pp.  192,  193,  198.  It  cannot,  then,  revoke  its  grant. 
This  would  be  to  impair  its  contract.  6  Cranch,  137,  supra. 
The  ordinance  which  assails  the  privilege  already  granted  im- 
pairs the  contract  on  which  it  depends,  and  is  void  ;  and  the 
tax  levied  under  its  authority,  by  way  of  license,  cannot  be 
supported. 

The  ordinance  complained  of  is  not  merely  a  police  regula- 
tion. The  police  power  of  the  city  refers  rather  to  the  regu- 
lation of  its  morals  than  its  property.  Blackstone's  defini- 
tion of  this  power  is  :  "  The  due  regulation  and  domestic  order 
of  the  kingdom,  whereby  the  inhabitants  of  the  state,  like 
members  of  a  well-governed  family,  are  bound  to  conform 
their  general  behavior  to  the  rules  of  propriety,  good  neigh- 
borhood, and  good  manners,  and  to  be  decent,  industrious,  and 
inoffensive  in  their  respective  stations."  4  Bla.  Com.  162 ; 
also  Cooley's  Const.  Lim.  pp.  572,  et  seq.  and  cases  cited  in  the 
notes.  This  is  no  regulation  of  this  sort.  It  is  simply  a  tax 
in  restraint  of  a  privilege  already  granted  by  the  city  to  the 
grantee.  Stein.  The  privilege  or  right  to  carry  on  the  business 
of  the  Mobile  Waterworks  in  the  city,  having  been  once 
granted,  cannot  be  reasserted.  The  ordinance  which  attempts 
this  impairs  the  grant,  and  is  void.  See  Mayor^  Aldermen^ 
and  Commonalty  of  the  City  of  New  York  v.  Second  Avenue 
Railroad  Co.  32  New  York  R.  p.  261 ;  also  Cooley,  p.  201, 
n  4. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
is  remanded  at  appellee's  costs. 


Walker  v.  The  State. 

Indictment  for  Rape. 

Oath  of  petit  jury.  —  Where  the  jury  in  a  criminal  case  are  sworn  "  well  and 
truly  to  try  the  issue  joined  between  the  State  of  Alabama  and  the  prisoner  at  the 
bar,  and  a  true  verdict  to  render  according  to  the  law  and  the  evidence,"  this  is  & 
substantial  compliance  with  the  statutory  oath  (Rev.  Code,  §  4092). 
VOL.   I.  24 
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Feom  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  C.  F.  MouLTON. 

Posey  &  Tompkins,  for  the  prisoner. 

Ben.  Gardnee,  Attorney  General,  for  the  State. 

B.  F.  SAFFOLD,  J.  —  The  defendant  was  convicted  under 
an  indictment  for  rape.  There  is  no  bill  of  exceptions.  On 
examination  of  the  transcript,  we  find  but  one  matter  about 
which  there  can  be  any  question.  The  petit  jury  was  sworn 
to  "  well  and  truly  try  the  issue  joined  between  the  State  of 
Alabama  and  the  prisoner  at  the  bar,  and  a  true  verdict  to 
render  according  to  the  law  and  the  evidence."  The  exact 
form  of  the  oath,  which  ought  to  be  administered  to  the  jury 
in  criminal  cases,  is  that  prescribed  in  R.  C.  §  4092 :  "  You 
do  solemnly  swear  that  you  will  well  and  truly  try  all  issues, 
and  execute  all  writs  of  inquiry  which  may  be  submitted  to 
you  during  the  present  term  "  (or  week,  as  the  case  may  be), 
*'  and  true  verdicts  render  according  to  the  evidence  ;  so  help 
you  God."  The  sum  of  our  decisions,  on  the  question  of  error 
in  swearing  the  jury,  is,  that  the  correct  oath  will  be  presumed 
to  have  been  administered  when  it  appears  that  the  jury  was 
sworn,  unless  it  also  appears  that  one  substantially  different  or 
defective  was  administered.  Bill  Gardner  v.  The  State,  at 
the  June  Term,  1872.  As  this  was  a  capital  case,  to  be  tried 
by  a  special  jury,  the  only  issue  to  come  before  it  was  one  be- 
tween the  State  and  the  accused.  There  is  as  much  propriety 
in  confining  the  oath  to  the  day,  or  the  particular  case,  as  in 
varying  the  term  to  the  week,  which  the  statute  authorizes 
when  the  circumstances  indicate  it. 

The  judgment  is  affirmed. 


Burns  v.  The  State. 

Indictment  for  Murder. 

1 .  Exception  to  admission  or  rejection  of  evidence.  —  When  an  exception  is  reserved 
to  the  admission  or  rejection  of  evidence,  the  bill  of  exceptions  should  set  out  the 
evidence  so  admitted  or  rejected,  in  order  to  enable  the  appellate  court  to  pass  judg- 
ment intelligibly  on  the  question  intended  to  be  presented. 

2.  Admissibility  of  prisoner''s  declarations  or  confessions. — In  a  criminal  case,  the 
prisoner  cannot  give  in  evidence  his  own  declarations,  unless  they  form  a  part  of 
the  res  c/estce ;  but  when  any  part  of  his  declarations  have  been  given  in  evidence 
against  him,  he  has  the  right  to  call  for  all  that  he  said  at  the  time,  in  reference  to 
the  particular  transaction. 

3.  Threats  made  by  deceased  against  prisoner .  —  The  general  rule  is,  that  threats 
of  personal  violence,  made  by  the  deceased  against  the  prisoner,  and  not  comma- 
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nicated,  are  not  competent  evidence  for  the  prisoner,  unless  they  form  a  part  of 
the  res  geslce ;  but  where  it  is  shown  that  the  deceased  sought  an  interview  with 
the  prisoner,  and  they  walked  away  together,  out  of  the  presence  and  hearing  of 
witnesses,  the  declarations  of  the  accused  when  starting  to  the  place  where  he  met 
the  prisoner,  showing  his  hostile  feelings,  and  his  motive  in  seeking  the  interview, 
are  admissible  evidence  for  the  prisoner,  though  not  communicated  to  him  prior  to 
the  killing,  as  they  may  enable  the  jury  to  determine  who  was  the  aggressor,  and 
thereby  generate  a  doubt  as  to  the  guilt  of  the  prisoner. 

4.  Weight  of  confessions  or  admissions  as  evidence.  —  Confessions  of  a  party  in  a 
criminal  case,  like  admissions  in  a  civil  case,  if  deliberately  made,  and  precisely 
identified,  are  often  most  satisfactory  evidence  ;  but  if  made  verbally,  and  unsup- 
ported by  other  evidence,  they  should  always  be  cautiously  weighed. 

From  the  Circuit  Court  of  Blount. 

Tried  before  the  Hon.  William  J.  Haralson. 

The  prisoner  in  this  case  was  indicted  in  September,  1870, 
for  the  murder  of  Pickens  Musgrove  ;  pleaded  not  guilty  to  the 
indictment ;  was  tried  at  the  March  Term,  1873,  convicted  of 
murder  in  the  second  degree,  and  sentenced  to  the  penitentiary 
for  ten  years.  On  the  trial  he  reserved  several  exceptions  to 
the  rulings  of  the  court,  which  are  thus  stated  in  the  bill  of  ex- 
ceptions :  "  The  State  having  given  evidence  tending  to  show 
that  at  a  certain  time,  about  the  5th  day  of  January,  1870,  in 
said  County  of  Blount,  the  deceased  came  to  the  still-house  of 
his  father,  Edward  Musgrove,  about  four  o'clock  in  the  even- 
ing, and  inquired  if  the  defendant  was  there,  or  had  come  yet ; 
and  being  told  that  he  had  not,  proceeded  to  load  his  pistol, 
and  sharpen  a  knife  which  he  had  obtained  at  the  still-house, 
saying  that  he  intended  to  have  a  settlement  with  the  defend- 
ant ;  that  the  defendant  rode  up  about  this  time,  driving 
some  of  his  father's  hogs,  got  down  from  his  horse,  and  was 
about  fastening  him,  when  the  deceased  went  up  to  him,  and 
spoke  to  him,  and  they  walked  off  together ;  that  they  were 
absent  some  time,  when  a  pistol  shot  was  heard ;  that  the 
defendant  came  up  to  the  still-house,  in  from  five  to  twenty 
minutes  thereafter,  and  called  for  some  persons  there  to  go 
with  him,  to  help  take  care  of  the  deceased,  whom  he  had  shot ; 
that  two  persons  went  with  him  to  the  place,  some  four  hun- 
dred yards  distant,  where  they  found  the  deceased,  wounded, 
and  carried  him  to  the  still-house,  whence  he  was  taken  to  his 
father's  house,  where  he  died  in  a  few  days  from  the  wound  ; 
and  that  the  defendant,  when  he  came  to  the  still-house  after 
the  shot  was  heard,  was  wounded  in  the  leg,  as  if  with  a  sharp 
knife,  and  had  some  scratches  on  his  throat.  The  defendant, 
by  his  attorneys,  asked  said  witness,  Henry  Brasseal,  who 
stated  the  above,  if  the  defendant,  when  he  came  to  the  still- 
house  for  help,  stated  anything  else  than  what  is  above  set 
forth,  to  wit :  '  that  he  wanted  them  to  go  with  him,  to  help 
take  care  of  the  deceased,  whom  he  had  shot  ?  '  The  witness 
replied,  that  he  did  say  something  else  at  the  time.     The  de- 
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fendant  then  asked  said  witness  to  state  all  that  he  (defendant) 
said  at  that  time.  The  state's  attorney  objected  to  the  wit- 
ness answering  this  question,  and  the  court  sustained  the  objec- 
tion ;  to  which  the  defendant,  by  his  counsel,  excepted. 

"During  the  further  progress  of  the  cause,  the  defendant 
offered  to  prove,  by  one  Cassey  Speigle,  who  was  staying  at 
the  house  of  said  Edward  Musgrove  in  January,  1870,  where 
the  deceased  also  lived  at  that  time,  that  she  was  present  when 
the  deceased  started  to  the  still-house  on  the  evening  he  was 
shot ;  and  that  he  told  her,  when  starting,  that  he  intended  to 
kill  the  defendant,  and  said,  '  When  you  hear  from  me,  you 
will  hear  that  him  or  me  is  dead.'  The  solicitor  for  the 
State  objected  to  the  admission  of  this  evidence,  and  the  court 
sustained  the  objection,  because  the  same  had  not  been  com- 
municated to  the  defendant ;  to  which  ruling  the  defendant  ex- 
cepted. 

"In  the  further  progress  of  the  cause,  the  defendant  offered 
to  prove,  that  when  he  came  to  the  still-house  to  obtain  help 
for  the  deceased,  and  told  the  witness  that  be  had  shot  him,  he 
also  said,  '  and  I  fear  I  have  killed  him.  I  would  not  have 
done  it  for  the  world,  but  he  was  trying  to  kill  me,  and  I 
could  n't  help  shooting  him.'  To  this  the  solicitor  for  the  State 
objected,  and  the  court  sustained  the  objection  ;  to  which  the 
defendant  excepted. 

"  In  the  further  progress  of  the  cause,  the  defendant  offered 
to  prove,  by  Nancy  Dutton  and  Taylor  Dutton,  that  the  de- 
ceased, the  day  before  he  was  shot,  came  to  their  house  in  the 
morning,  on  his  way  to  Blountsville,  and  in  the  night,  on  his 
return  home,  and,  on  both  occasions,  inquired  if  they  had  seen 
the  defendant  pass  that  day,  or  knew  where  he  was,  and  stated 
his  intention  to  kill  him.  The  State  objected  to  the  admission 
of  this  evidence,  and  the  court  sustained  the  objection,  be- 
cause the  same  had  not  been  communicated  to  the  defendant ; 
to  which  ruling  the  defendant  excepted. 

"  In  the  further  progress  of  the  cause,  the  defendant  offered 
to  prove,  by  one  Calvin  Hudson,  that  on  the  day  before,  or,  at 
most,  a  very  few  days  before  the  deceased  was  shot,  he  had  a 
conversation  with  him  in  Blountsville,  in  which  the  deceased 
wanted  to  borrow  his  pistol,  and  [said]  that  he  wanted  to  make 
a  certain  man  take  back  something  he  had  said  ;  and  that  he 
(witness)  understood  that  the  defendant  was  the  '  certain  man  ' 
mentioned.  To  which  the  solicitor  for  the  State  objected,  and 
the  court  sustained  the  objection,  on  the  ground  that  the  same 
had  not  been  communicated  to  the  defendant ;  to  which  ruling 
the  defendant  excepted. 

"  In  the  further  progress  of  the  cause,  the  State  having  in- 
troduced certain  testimony  tending   to    prove    confessions,  or 
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admissions  of  guilt  made  by  the  defendant,  the  court  was  re- 
quested to  charge  the  jury,  in  writing,  as  follows :  '  Admis- 
sions are  a  species  of  evidence  which,  from  the  ease  with  which 
they  can  be  fabricated,  and  the  liability  to  misapprehend  what 
was  said,  should  always  be  scrutinized  and  received  with  great 
caution  by  the  jury.'  Which  charge  the  court  refused  to  give, 
and  the  defendant  excepted. 

"  The  defendant  also  requested  the  court,  in  writing,  to 
charge  the  jury  as  follows  :  '  That  although  they  may  be  sat- 
isfied, from  the  evidence,  that  the  previous  general  character 
of  the  witness  Johnson,  for  truth  and  veracity,  was  good  ;  yet 
if  they  believe,  from  the  evidence,  that  said  witness  has  made 
different  or  contradictory  statements  of  the  circumstances  at- 
tending the  alleged  confession,  they  may  look  to  these  contra- 
dictory statements  to  ascertain  whether  or  not,  and  if  so,  how 
much,  credit  should  be  given  to  the  testimony.'  The  court 
refused  to  give  this  charge,  and  the  defendant  excepted. 

"  The  defendant  also  asked  the  court  to  give  the  following 
charge,  which  was  in  writing  :  '  The  defendant's  guilt  must  be 
made  out  by  evidence  of  a  conclusive  nature  and  tendency,  and 
must  exclude  any  reasonable  supposition  of  innocence.'  The 
court  refused  to  give  this  charge,  and  the  defendant  excepted 
to  its  refusal." 

Hamill,  Palmer  &  Dickinson,  for  the  prisoner. 

Ben.  Gardner,  Attorney  General,  for  the  State. 

BRICKELL,  J.  —  The  general  rule,  often  announced  by  the 
court,  is,  that  a  party  to  a  proceeding,  civil  or  criminal,  taking 
a  bill  of  exceptions,  must  affirmatively  show  error  to  his  prej- 
udice, or  the  proceedings  will  not  be  disturbed.  Eskridge  v. 
The  State,  25  Ala.  30  ;  Butler  v.  The  State,  22  Ala.  43.  In 
this  case,  the  State  having  given  in  evidence  the  declarations 
of  the  prisoner  on  his  return  to  the  still-house  after  the  shoot- 
ing, it  was  his  clear  right  to  adduce  the  whole  of  what  he  said 
at  that  time,  in  reference  to  the  unfortunate  transaction.  1 
Green.  Ev.  §  218.  This  rule  has  been  announced  by  this  court 
so  often,  and  it  is  so  clearly  expressed  in  the  text-books,  that 
we  are  not  ready  to  presume  any  court  has  infringed  it.  The 
bill  of  exceptions  does  not  inform  us  what  the  prisoner  said  at 
the  same  time,  and  in  the  same  connection,  which  the  court  de- 
clined to  permit  him  to  give  in  evidence.  Though  it  may 
have  been  part  of  the  same  conversation  of  which  the  State 
gave  evidence,  we  cannot  say  that  it  had  any  reference  to  the 
killing,  or  to  the  circumstances  attending  the  killing  ;  nor  can 
we  say  that  its  exclusion  did  not  benefit,  rather  than  prejudice 
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the  prisoner.  An  exception  to  the  admission  or  rejection  of 
evidence  should  always  disclose  the  evidence  admitted  or  re- 
jected, or  a  revising  court  cannot  intelligibly  pass  judgment 
on  it. 

2.  The  prisoner  offered  to  prove  exculpatory  declarations 
made  by  him  when  he  returned  to  the  still-house  after  the 
shooting,  which  the  court  excluded.  The  bill  of  exceptions 
does  not  inform  us  whether  these  declarations  formed  part  of 
the  conversation  of  which  the  State  gave  evidence,  or  whether 
they  were  made  in  another  and  subsequent  conversation.  Of 
course,  we  cannot  say  that  the  court  eiTed  in  rejecting  them. 
It  may  be  proper  for  us  to  repeat  the  rule  by  which  the  court 
should  be  governed  in  determining  the  admissibility  of  this 
evidence.  The  prisoner  cannot  give  in  evidence  his  own  dec- 
larations, unless  they  form  part  of  the  res  gestce.;  but  if  the 
State  gives  evidence  of  his  confessions,  declarations,  or  admis- 
sions, it  is  his  right  to  lay  before  the  jury  all  that  he  said  at 
the  time,  referring  to  the  killing,  and  the  circumstances  attend- 
ing it.  It  is  the  province  of  the  jury  to  determine  the  credi- 
bility and  weight  of  the  declaration  or  confession.  The  jury 
must  weigh  the  whole,  rejecting  no  part  unless  for  some  suffi- 
cient reason  ;  but  they  may,  in  the  exercise  of  their  judgment, 
give  more  credence  to  one  part  than  to  another,  or  may  deny 
credence  to  a  part,  or  to  the  whole.  William  v.  The  State,  39 
Ala.  532  ;  Chambers  v.  The  State,  26  Ala.  69  ;  1  Green.  Ev. 
§218. 

3.  It  appears  from  the  evidence  set  out  in  the  bill  of  excep- 
tions that  the  killing  was  at  or  near  a  "  still-house  ;  "that  the 
deceased  reached  the  still-house  before  the  prisoner,  and,  on 
reaching  the  house,  inquired  for  the  prisoner  ;  that,  being  in- 
formed the  prisoner  was  not  there,  he  obtained  a  knife,  and 
sharpened  it,  and  loaded  his  pistol,  declaring  that,  when  the 
prisoner  came,  "  he  intended  to  have  a  settlement  with  him  ;  " 
that  the  prisoner  rode  up  about  this  time,  and  while  he  was 
fastening  his  horse,  the  deceased  spoke  to  him,  and  they 
walked  off  together ;  that  the  report  of  a  pistol  was  heard  in 
a  short  time,  and  the  prisoner  returned  to  the  still-house  alone, 
having  a  wound  in  his  leg,  apparently  made  by  a  knife,  and 
some  scratches  on  his  throat.  There  was  no  evidence,  so  far 
as  disclosed  by  the  bill  of  exceptions,  of  the  circumstances  of 
the  killing,  or  of  the  conduct  or  condition  of  the  parties  at  the 
time  of  the  killing.  The  prisoner  offered  to  prove  that  the 
deceased,  when  starting  to  the  still-house,  said  that  he  intended 
to  kill  the  prisoner,  and  used  these  words,  "  When  you  hear 
from  me,  you  will  hear  that  him  or  me  is  dead."  The  State 
objected  to  the  admission  of  this  evidence,  and  the  court  sus- 
tained the  objection,  because   it   did  not  appear   that   these 
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declarations,  or  threats,  had  been  communicated  to  the  pris- 
oner. 

The  general  rule  is,  that  threats  of  personal  violence,  made 
by  the  deceased  against  the  prisoner,  and  not  communicated, 
are  not  admissible  in  evidence,  unless  they  form  part  of  the 
res  gestce.  Powell  v.  The  State,  19  Ala.  577  ;  Carroll  v.  The 
State,  23  Ala.  28  ;  Bupree  v.  The  State,  33  Ala.  380.  It  is 
impossible  to  define  accurately  the  declarations  which  should 
be  treated  as  parts  of  the  res  gestce.  The  main  facts  in  this 
case  are  the  killing,  and  the  circumstances  attending  it.  Dec- 
larations coincident  with  these  in  point  of  time,  whether  made 
by  the  deceased  or  by  the  accused,  would  certainly  be  admissi- 
ble. It  is  not  the  point  of  time  at  which  the  declarations  were 
made,  so  much  as  their  connection  with  the  main  fact,  that  de- 
termines the  question  of  admissibility.  Gandy  v.  Humphries, 
35  Ala.  617.  If  they  are  contemporaneous  with  the  main 
fact,  connected  with  it,  and  elucidate  it,  or  the  state  of  the 
party's  mind  when  that  is  material  at  the  time  of  the  happen- 
ing of  the  main  fact,  they  are  admissible.  Their  weight  as 
evidence  must  be  determined  by  the  jury.  They  are  not  ad- 
missible to  palliate  or  excuse  a  murder  or  a  killing  shown  by 
other  evidence  to  be  felonious.  They  are  admissible  only  to 
show  the  mental  status  of  the  deceased,  and  his  motive  in  go- 
ing to  the  still-house,  and  in  inviting  an  interview  with  the 
prisoner.  If  there  is  no  evidence  of  the  facts  attending  the 
killing,  this  evidence  may  enable  the  jury  to  determine  who 
was  the  aggressor,  and  may  properly  generate  a  doubt  of  the 
guilt  of  the  accused.  Campbell  v.  The  State,  16  Illinois,  18 ; 
People  V.  Scoggins,  37  Gal.  677.  It  should  have  been  ad- 
mitted, and  the  jury  permitted,  under  proper  instructions,  to 
determine  its  value.  Such  evidence  is  of  little  value,  if  it  is 
admissible,  when  the  prisoner  has  provoked  the  affray,  or  when 
it  affirmatively  appears  that  the  deceased  was  not  in  a  condi- 
tion to  execute  his  threat,  or  was  making  no  effort  to  do  so. 
Carroll  v.  TTie  State,  23  Ala.  28. 

The  declarations  or  threats,  made  by  the  deceased  to  Hud- 
son and  to  others,  were  properly  rejected.  They  do  not  form 
part  of  the  res  gestce,  and  are  not  contemporaneous  with  it. 
The  threats  made  to  the  witness  Cassey  Speigle,  as  we  construe 
the  bill  of  exceptions,  were  made  when  the  deceased  was  start- 
ing to  the  still-house,  on  the  afternoon  of  the  killing,  and  were 
admissible  under  the  facts  recited  in  the  bill  of  exceptions,  on 
the  same  reasoning  on  which  the  declaration  of  a  party  leaving 
home,  as  to  his  destination  and  the  objects  he  has  in  view,  are 
received.     Pitts  v.  Burroughs,  6  Ala.  733. 

4.  The  charge  requested,  as  to  the  weight  or  value  of  admis- 
sions or  confessions  as  evidence,  is  abstract,  so  far  as  the  bill  of 
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exceptions  discloses.  It  does  not  appear  that  any  admission  or 
confession  of  the  prisoner  was  given  in  evidence,  and  the  court 
might  well  have  refused,  on  this  ground,  to  give  the  charge. 
The  rule  settled  by  this  court  is,  that  admissions  made  by  a 
party  to  a  civil  proceeding  (and  confessions  in  a  criminal  case, 
so  far  as  their  weight  as  evidence  is  concerned,  stand  on  the 
same  footing),  deliberately  made,  and  precisely  identified,  are 
often  most  satisfactory  evidence;  but  that  evidence  of  mere 
verbal  admissions,  unsupported  by  any  other  evidence,  should 
always  be  cautiously  weighed,  because  of  their  liability  to  be 
misunderstood,  the  facility  of  fabricating  them,  and  the  diffi- 
culty of  disproving  them.  Wittick  v.  Keiffer,  31  Ala.  199  ; 
G-arrett  v.  Grarrett,  29  Ala.  439. 

The  bill  of  exceptions  does  not  disclose  what  was  the  evi- 
dence of  the  witness  Johnson,  nor  that  there  was  any  evidence 
that  he  had  made  contradictory  statements,  or  statements  va- 
riant from  the  evidence  he  gave.  The  charge  asked  was  not 
warranted  by  any  fact  disclosed  in  the  bill  of  exceptions  ;  and 
for  this,  if  for  no  other  reason,  it  was  properly  refused.  The 
other  charges  requested  were  so  framed  as  to  have  a  tendency 
to  mislead  the  jury,  and  were  properly  refused.  The  charges 
given  were  not  excepted  to,  and  are  not  subject  to  revision. 
For  the  error  we  have  noticed  the  judgment  is  reversed,  and 
the  cause  remanded.  The  prisoner  will  remain  in  custody 
until  discharged  by  due  course  of  law. 


The  State,  ex  rel.  Simpson  v.  May. 

Information,  in  Nature  of  Quo   Warranto,  to  try  Right   to   Office  of 
County  Tax  Assessor. 

Tax  assessor  of  Mobile;  election  of.  —  The  special  act  approved  February  15, 
1867  (Sess.  Acts  1866-7,  p.  494),  which  authorized  the  commissioners  of  revenue 
of  Mobile  County  to  elect  the  tax  assessor  of  said  county,  was  a  valid  law,  being 
passed  during  the  existence  of  the  provisional  government ;  but  it  has  not  been 
treated  as  a  law  of  binding  force  by  the  government  organized  under  the  recon- 
struction acts  of  Congress ;  is  at  variance  with  the  language  and  spirit  of  several 
general  statutes  since  enacted,  and  is  hereby  declared  to  have  been  repealed  by 
those  general  statutes. 

Appeal  from  the  Circuit  Court  of  Mobile. 

The  record  does  not  show  the  name  of  the  presiding  judge. 

The  principal  facts  of  this  case  are  stated  in  the  opinion  of 
the  court.  It  should  be  added,  however,  that  the  respondent, 
in  his  answer  to  the  information,  in  setting  out  the  several  laws 
relating  to  the  office  of  tax  assessor  of  Mobile  County,  on 
which  he  based  his  claim  to  said  office,  expressly  cited  and  re- 
lied on  the  act  adopting  the  Revised  Code,  and  section  ten  of 
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said  Revised  Code.  The  said  act,  which  was  approved  July  29, 
1868,  and  is  entitled  "  An  act  to  continue  in  force  certain 
laws,"  is  in  these  words  :  "  Sec.  1.  Be  it  enacted,''  &c.,  "  That 
all  laws,  and  parts  of  laws,  of  the  Revised  Code  of  Alabama, 
except  such  as  conflict  with  the  Constitution  and  laws  of  the 
United  States,  or  the  Constitution  of  this  State,  be,  and  the 
same  are  hereby,  declared  to  be  in  full  force  and  effect  until 
repealed  by  this  or  some  succeeding  legislature."  Said  section 
10  is  in  these  words  :  "  All  laws  of  a  local  nature,  operating  in 
particular  counties,  and  of  a  private  nature,  operating  upon 
particular  persons,  are  hereby  continued  in  full  force."  The 
relator  demurred  to  the  respondent's  answer,  and  there  was  a 
joinder  in  the  demurrer.  The  Circuit  Court  sustained  the  de- 
murrer, and  rendered  judgment  for  the  respondent,  and  its 
judgment  is  now  assigned  as  error. 

Geo.  N.  Stewart,  for  the  appellant. 

Alex.  McKinstry  &  P.  Hamilton,  contra. 

PETERS,  C.  J.  —  This  is  a  controversy  touching  the  right 
to  the  office  of  tax  assessor  in  the  County  of  Mobile.  The  pro- 
ceeding is  instituted  by  Simpson  against  May,  under  the  Code. 
Rev.  Code,  §  3082.  Simpson  is  the  relator  in  the  court  below, 
and  May  is  the  respondent.  The  relator  bases  his  claim  to  the 
office  of  tax  assessor  in  the  County  of  Mobile,  upon  an  election 
by  the  qualified  voters  of  said  county,  at  the  general  election 
held  on  the  first  Tuesday  after  the  first  Monday  in  November, 
1871,  under  the  "  Act  to  regulate  elections  in  this  State,"  ap- 
proved October  8,  1868.  Pamph.  Acts  1868,  pp.  269-289, 
No.  49.  The  respondent  rests  his  claim  upon  the  election  to 
the  same  office  by  commissioners  of  revenue  for  the  County  of 
Mobile,  which  was  held  by  said  commissioners  on  the  16th  day 
of  October,  1871 ;  and  also  on  an  election  by  the  people,  under 
the  Convention  Ordinance  No.  32,  on  the  4th,  5th,  6th,  and 
7th  days  of  February,  1868  (Pamph.  Acts  1868,  pp.  180, 
181),  which  was  ratified  by  an  act  entitled  "  An  act  to  author- 
ize the  issuance  of  certificates  of  election  to  certain  officers,"  ap- 
proved July  24,  1868.  Pamph.  Acts  1868,  p.  6.  This  latter 
act  authorizes  the  President  of  the  Constitutional  Convention 
of  September  5, 1867,  to  issue  certificates  of  election  to  "  one 
assessor  of  taxes,  one  collector  of  taxes,  one  treasurer,  and  four 
county  commissioners  in  each  county,"  who  had  been  elected 
at  said  election  in  February,  1868.  And  it  directs,  "  that  the 
aforesaid  officers  shall  enter  upon  the  discharge  of  their  duties 
as  soon  as  they  shall  be  qualified  in  accordance  with  law,  and 
discharge  the  same  for  three  years  from  the  next  general  elec- 
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tion,  except  the  treasurer,  who  shall  hold  tor  four  years."  This 
is  the  law  that  must  govern  this  court.  This  last  named  act 
seems  to  be  misquoted  in  the  respondent's  answer.  The  word 
"  assessor  "  is  substituted  for  treasurer.  Under  this  law,  the 
respondent's  right  terminated  on  the  election  of  Simpson,  at 
the  general  election  in  November,  1871.  See,  also,  Pamph. 
Acts  1868,  p.  212,  §  8. 

The  next  inquiry  is  as  to  the  validity  of  May's  claim 
under  the  election  by  the  commissioners  of  revenue  for  Mo- 
bile County,  which  is  alleged  to  have  taken  place  on  October 
16,  1871.  Whether  this  claim  can  be  supported,  depends 
upon  the  law  in  force  at  the  time  this  election  was  made.  The 
act  approved  on  the  15th  day  of  February,  1867,  giving  to 
the  commissioners  of  revenue  for  Mobile  County  authority  to 
elect  an  assessor  of  taxes  in  that  county,  is  not  void,  because  it 
was  passed  by  the  General  Assembly  of  the  provisional  gov- 
ernment of  this  State.  This  has  never  been  so  declared  by 
this  court.  But  the  law  itself  seems  to  have  been  repealed 
in  effect,  if  not  in  express  terms,  by  the  general  revenue  law 
passed  at  the  same  session  of  the  General  Assembly,  which 
was  approved  February  19,  1867.  This  latter  enactment  is 
entitled  "  An  act  to  establish  revenue  laws  of  the  State  of 
Alabama."  It  provides,  "  That  the  tax  assessor  elected  in 
each  county  on  the  sixth  day  of  November,  1865,  is  hereby 
declared  to  be  duly  elected  assessor  for  the  time  for  which  he 
was  elected  ;  and  that  the  assessor  in  each  county  shall  be 
elected  by  the  legally  qualified  voters  of  the  county,  on  the 
first  Monday  of  August,  1867,  and  every  two  years  thereafter ; 
and  the  term  of  office  of  said  assessor  shall  commence  on  the 
first  day  of  January,  1868,  and  continue  for  two  years  there- 
after." Pamph.  Acts  1866, 1867,  p.  276,  §  25.  And  the  108th 
section  of  the  same  act,  in  express  terms,  repeals  all  laws 
conflicting  with  it  as  to  the  election  of  the  assessor  of  taxes. 
This  section  is  in  these  words  :  "  That  the  act  to  secure  taxes 
from  transient  dealers,  and  all  laws  and  parts  of  laws  conflict- 
ing with  the  provisions  of  this  act,  be,  and  the  same  are  here- 
by, repealed  :  Provided,  that  this  section  shall  not  be  construed 
to  repeal  any  special  acts  heretofore  passed  in  relation  to 
taxes  to  be  assessed  in  any  county  for  special  purposes,  but  the 
same  shall  continue  in  full  force  and  effect." 

But,  were  this  otherwise,  the  Election  Law  of  1868,  entitled 
"An  act  to  regulate  elections  in  this  State,"  approved  Octo- 
ber 8,  1868,  necessarily  repeals  the  Act  of  February  15,  1867, 
above  referred  to,  and  on  which  May's  title  is  presumed  to  be 
founded.  It  was  evidently  intended  to  inaugurate  a  distinct 
and  general  system  of  elections  in  the  whole  State.  Such  stat- 
utes are   almost   universally   construed   to    repeal   all  former 
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statutes  which  conflict  with  their  provisions.  Smith's  Com. 
p.  905,  §  788.  Here,  the  objects  of  the  two  statutes  are  incon- 
sistent and  conflicting.  The  Act  of  October  8,  1868,  above 
mentioned,  directs,  "  That  the  following  ofiicers  in  this  State 
shall  be  elected  by  the  qualified  electors,  viz.,  governor,  lieu- 
tenant-governor, secretary  of  state,  treasurer,  auditor,  attor- 
ney general,  senators  and  representatives  of  the  General  As- 
sembly, superintendent  of  public  education,  members  of  the 
board  of  education,  commissioner  of  industrial  resources,  judges 
of  the  Supreme  Court,  judges  of  the  Circuit  Courts,  chancel- 
lors, judge  of  probate,  and  judges  of  other  inferior  courts,  con- 
stables, county  treasurers,  coroners,  justices  of  the  peace, 
sheriffs,  clerks  of  the  Circuit  Court,  and  clerks  of  the  inferior 
courts,  county  solicitors,  tax  collectors,  and  tax  assessors, 
county  superintendents  of  education,  county  commissioners, 
representatives  in  Congress,  electors  for  President  and  Vice- 
president  of  the  United  States."  Acts  1868,  p.  269,  270, 
271,  §  4.  Moreover,  this  last  named  act  prescribes  when  the 
tax  assessor  shall  be  elected,  and  fixes  the  term  of  his  office, 
which  is  different  from  the  Act  of  February  15,  1867.  Acts 
1868,  p.  272,  §  8.  This  section  is  in  these  words :  "  That  one 
sheriff,  one  coroner,  four  county  commissioners,  one  county 
treasurer,  one  tax  assessor,  one  tax  collector,  shall  be  elected 
in  each  county  ;  two  justices  of  the  peace  for  each  election  pre- 
cinct, and  one  constable  for  each  precinct  in  the  county,  shall 
be  elected  on  the  first  Tuesday  after  the  first  Monday  in  No- 
vember, one  thousand  eight  hundred  and  seventy-one,  and 
every  three  years  thereafter."  This  law  makes  no  exception 
in  favor  of  the  County  of  Mobile  ;  nor  can  such  an  exception 
be  inferred  from  the  language  or  the  purpose  of  the  act.  It 
must  be  presumed,  then,  that  no  such  exception  was  intended 
to  be  made. 

This  construction  also  harmonizes  with  other  statutes  passed 
by  the  same  General  Assembly,  upon  the  same  subject ;  such 
as  the  law  which  authorizes  the  governor  to  fill  by  his  appoint- 
ment all  vacancies  in  the  office  of  tax  assessor,  and  other  offices 
therein  named ;  which  repeals  all  laws  in  conflict  with  it 
(Pamph.  Acts  1868,  p.  351,  No.  12)  ;  and  also  the  law  author- 
izing "  the  governor  to  commission  tax  collectors  and  assessors." 
Pamph.  Acts  1868,  pp.  54,  55.  It  seems  plain  that  very  little 
attention  has  been  paid  to  the  Act  of  February  15,  1867,  since 
its  passage,  and  that  the  state  government  organized  under  the 
reconstruction  acts  of  Congress  has  not  treated  it  as  a  law  in 
force.  This  legislative  construction  is  the  proper  one.  The 
law  does  not  harmonize  with  the  present  system,  and  it  cannot 
be  enforced  without  a  plain  disregard  of  the  language  and  the 
spirit  of  all  the  statutes  passed  upon  the  same  subject  since 
its  approval. 
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Under  this  view  of  the  law  in  force  at  the  election  of  Simp- 
son, the  relator,  he  is  entitled  to  the  office  of  tax  assessor  in  the 
County  of  Mobile,  upon  his  complying  with  the  requirements 
of  the  law,  for  the  term  of  three  years  from  the  day  of  his 
election,  as  set  out  in  his  petition.  The  demurrer  of  the  re- 
spondent, May,  to  Simpson's  petition,  should  have  been  over- 
ruled. In  sustaining  it  the  court  erred,  and  for  this  error  the 
judgment  of  the  court  below  is  reversed,  and  the  cause  is 
remanded  for  such  further  proceedings  in  the  court  below  as 
the  law  may  permit.  The  appellee,  May,  will  pay  the  costs  of 
this  appeal,  in  this  court  and  in  the  court  below. 


Hendon  et  al.  v.  The  State. 

Proceeding  on  Forfeited  Recognizance. 

1 .  Undertaking  of  bail ;  proceedings  on  forfeiture.  —  When  an  undertaking  of  bail 
is  forfeited,  and  a  sci.fa.  thereon  is  returned  executed  as  to  the  sureties,  but  not 
found  as  to  the  principal ;  and  a  judgment  final  is  thereupon  rendered  against  the 
sureties,  which  is  set  aside  on  a  subsequent  day  of  the  term  ;  and  neither  said  final 
judgment,  nor  the  order  setting  it  aside,  is  entered  on  the  minutes  by  the  clerk,  — 
the  refusal  of  the  court,  at  a  subsequent  term,  to  require  the  clerk  to  enter  these 
matters  on  the  record  is  not  a  matter  of  which  the  sureties  can  complain,  on  ap- 
peal from  a  final  judgment  afterwards  rendered  against  them. 

2.  Same,  not  part  of  record.  — In  sci.fa.  against  bail,  on  a  forfeited  recognizance, 
the  undertaking  of  bail  is  no  part  of  the  record,  unless  made  so  by  plea,  or  by  bill 
of  exceptions. 

Appeal  from  the  Criminal  Court  of  Dallas. 

Tried  before  the  Hon.  Geo.  H.  Craig. 

The  following  are  the  assignments  of  error  in  this  case  :  — 

"  1.  The  bail-bond  was  not  executed  according  to  law,  and 
the  judgment  thereon  is  erroneous. 

*'  2.  The  bail-bond  was  not  signed  by  the  principal  defendant, 
nor  was  it  attested  by  witnesses,  and  the  judgment  thereon  is 
error. 

"  3.  The  judgment  rendered  on  the  11th  day  of  March,  1872, 
for  two  hundred  and  fifty  dollars,  was  error,  the  bond  being  for 
only  one  hundred  and  fifty  dollars. 

"4.  The  judgment  which  is  set  out  on  page  ten  of  the  tran- 
script ought  to  have  been  spread  on  the  minutes  of  the  court ; 
and  the  refusal  of  the  court  to  have  it  so  entered  on  motion,  as 
shown  by  the  transcript,  is  error. 

*'  5.  The  orders  for  sci.  fa.  are  void  for  uncertainty,  and  the 
bond  is  void,  having  been  attested  in  the  year  187  . 

"6.  The  record  shows  error  in  this  :  on  page  eight  there  is  a 
judgment  final,  and  on  page  ten  the  same  was  set  aside,  on  the 
grounds  stated  in  the  motion  for  that  purpose  ;  and  the  court 
erred  in  refusing  to  have  said  judgments  entered  of  record." 
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Jasper  N.  Haney,  for  the  appellants. 
Ben.  Gaedner,  Attorney  General,  contra. 

B.  F.  SAFFOLD,  J.  —  The  appeal  is  from  a  final  judgment 
on  a  forfeited  undertaking  of  bail.  There  is  no  bill  of  ex- 
ceptions. It  seems  that  upon  a  return  of  a  sci.  fa.  executed  on 
the  sureties,  and  "  not  found  "  as  to  the  principal,  the  court 
rendered  judgment  final  against  those  served.  Afterwards,  at 
the  same  terra,  this  judgment  was  set  aside  ;  but  the  clerk 
omitted  to  enter  up  either  the  judgment  final,  or  the  order  set- 
ting it  aside.  One  of  the  errors  assigned  is  the  refusal  of  the 
court  to  require  the  clerk  to  enter  the  matters  thus  omitted. 
We  cannot  see  how  the  appellants  are  prejudiced  by  such  re- 
fusal or  failure  to  complete  the  record. 

The  undertaking  of  bail  is  set  out  in  the  transcript,  but  it 
does  not  appear  how  it  gets  a  place  there.  It  is  not  a  part  of 
the  record,  unless  made  so  by  bill  of  exceptions  or  plea.  Mich' 
ardson  v.  The  State^  31  Ala.  347.  Nevertheless,  it  is  not  amiss 
to  say  that  the  omission  of  the  words  "  a  criminal  prosecution 
for,"  the  undertaking  being  otherwise  in  conformity  with  the 
form  prescribed  (R.  C.  §  4239),  does  not  constitute  a  sub- 
stantial variance.  The  names  of  those  subscribing  it  are  signed 
to  it,  because  one  is  signed  in  writing  by  himself,  and  the  other 
two  by  mark,  with  their  names  written  near,  and  attested  by 
one  who  wrote  his  own  name  as  a  witness.     R.  C.  §  1. 

The  judgment  is  af&rmed. 


Blount  et  al,  v.  The  State. 

Indictment  for  Assault  with  Intent  to  Murder. 

1.  Motion  in  arrest  o/judgment,  and /or  new  trial;  what  is  good  matter.  — That  the  "49  38^1 
verdict  is  against  the  evidence,  or  contrary  to  the  charge  of  the  court,  is  good  mat-  75  30l 
ter  for  a  motion  for  a  new  trial,  but  not  for  a  motion  in  arrest  of  judgment,  which  88  1^1 
must  always  be  founded  on  matter  apparent  on  the  record.  | 

2.  Sufficiency  of  verdict.  — A  verdict  of  guilty,  without  the  addition  of  the  words 
"  as  charged  in  the  indictment,"  or  other  words  of  similar  import,  is  not  incom- 
plete, but  sufficiently  definite  and  certain. 

3.  Conduct  of  accused  at  or  about  time  of  commission  »f  offence.  —  The  conduct,  de- 
meanor, and  expressions  of  the  accused,  at  or  about  the  time  of  the  commission  of 
the  offence  with  which  he  is  charged,  are  competent  evidence  against  him ;  their 
value  being  determinable  by  the  jury,  and  depending  on  their  connection  with 
other  evidence,  whether  criminatory  or  exculpatory. 

4.  Declarations  and  conduct  of  third  persons  not  on  trial.  —  Where  an  unlawful  as- 
sault is  committed  by  several  persons,  some  of  whom  only  are  on  trial,  the  acts 
and  declarations  of  the  others,  at  the  time  of  the  assault,  are  competent  evidence 
as  a  part  of  the  res  gestce. 

From  the  Grcuit  Court  of  Russell. 
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Tried  before  the  Hon.  L.  B.  Strange. 

The  indictment  in  this  case,  which  was  found  at  the  Novem- 
ber Term,  1872,  charged,  that  "  Russell  King,  Joe  Hurt,  Luke 
Hurt,  Orran  (or  Orange)  Hurt,  Jeff.  Manly,  Lupe  Blount, 
Sampson  Blount,  Harrison  Blount,  Warren  Averett,  and  John 
Burns,  unlawfully,  and  with  malice  aforethought,  did  assault 
Henry  R.  Carrington,  Lee  Corbett,  Dock  Corbett,  Cornelius 
Brasil,  and  Z.  Gardner,  with  the  intent  to  murder  them."  All 
the  persons  named  in  the  indictment,  except  Russell  King,  Joe 
Hurt,  and  Luke  Hurt,  were  jointly  tried,  and  all  were  convicted, 
except  Orran  Hurt,  as  to  whom  the  jury  returned  a  verdict  of 
not  guilty.  As  to  the  defendants  who  were  convicted,  the  ver- 
dict of  the  jury  was  "  guilty,"  without  th6  addition  of  any  other 
words.  After  conviction,  said  defendants  moved  in  arrest  of 
judgment,  on  the  grounds,  —  "  1st,  that  the  verdict  of  the  jury 
is  not  sufficient  to  authorize  a  judgment  of  conviction  ;  2d,  that 
the  verdict  is  contrary  to  the  law  and  the  evidence  ;  3d,  that 
the  verdict  is  contrary  to  the  charge  of  the  court."  The  court 
overruled  the  motion  in  arrest,  and  the  defendants  excepted  to 
its  action. 

A  bill  of  exceptions  was  reserved  on  the  trial,  which  pur- 
ports to  set  out  all  the  evidence  adduced,  and  which  states  that 
Henry  R.  Carrington,  the  first  witness  introduced  by  the  State, 
testified  as  follows :  "  Witness  is  acquainted  with  all  the  de- 
fendants. On  or  about  the  24th  day  of  June,  1872,  very  early  in 
the  morning,  witness  went  with  Lee  Corbett,  Dock  Corbett, 
and  Zack.  Gardner,  to  the  plantation  of  Mr.  Burt,  in  said 
county,  with  a  search  warrant,  and  arrested  one  Floyd  Frank- 
lin, a  negro,  and  took  him  to  the  house  of  Cornelius  Brasil, 

which  was  about distant  from  said  plantation,  and  stopped 

at  the  house  of  said  Brasil  to  get  breakfast.  A  short  time  after 
they  stopped,  these  defendants  came  up.  Witness  saw  all  the 
defendants  at  Brasil's.  Witness  remained  there  about  three 
hours,  and,  while  there,  observed  the  defendants  talking  to- 
gether ;  that  they  were  very  busy,  but  he  did  not  know  what 
they  were  about,  and  heard  nothing  they  said."  The  defend- 
ants objected  to  the  admission  of  this  statement  by  the  witness, 
and  reserved  an  exception  to  the  ruling  of  the  court  in  admit- 
ting it.  When  Carrington  and  his  party  had  left  Brasil's 
house,  and  proceeded  along  the  public  road  about  a  quarter  of 
a  mile,  as  he  testified,  "  he  was  commanded  by  Russell  King, 
one  of  a  party  of  negroes  who  were  following  them,  to  '  halt 
and  loose  that  man.'  Witness  refused  to  do  so,  and  then  John 
Burns,  one  of  the  defendants,  said,  '  If  you  do  not  give  him 
up,  you  will  have  to  fight,  for  we  are  going  to  have  him.'  When 
this  occurred,  witness  was  about  twenty-five  steps  distant  from 
Russell  King.     Witness  refused  to  give  up  his  prisoner,  and 
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was  immediately  fired  upon  by  said  Russell  King,  Luke  Hurt, 
and  others  of  said  crowd  of  negroes.  Five  or  six  shots  were  fired. 
Witness  saw  one  gun  and  two  pistols.  Russell  King  had  one 
of  the  pistols,  and  Luke  Hurt  the  other.  Witness  does  not 
know  who  had  the  gun.  Witness  and  his  party  returned  the 
fire,  and  then  charged  the  attacking  party,  when  they  all  gave 
way  and  ran  off.  When  they  had  run  some  distance,  some  one 
of  them  gave  the  order  to  rally;  but  it  was  not  heeded,  for 
they  continued  their  flight.  Witness  saw  no  weapons  in  the 
possession  of  the  defendants  now  on  trial.  Both  parties  were 
in  the  road  when  the  firing  commenced.  No  one  was  hurt,  ex- 
cept Dock  Corbett,  who  received  a  flesh  wound  in  the  leg. 
Witness  did  not  see  Warren  Averett  have  any  weapons,  or  show 
any  disposition  to  engage  in  the  fight ;  and  when  the  firing 
commenced,  he  told  witness  that  he  had  nothing  to  do  with  it, 
and  stepped  out  into  the  corner  of  the  fence,  where  he  remained 
until  the  difficulty  ended,  and  then  accompanied  witness  and 
his  party  to  Mr.  Lindsay's.  Witness  did  not  see  Sampson 
Blount,  Harrison  Blount,  or  Orran  Hurt,  in  the  crowd  who  did 
the  shooting,  or  on  the  gi-ound  when  the  shooting  took  place, 
and  did  not  see  them  at  all  again  that  day  after  leaving  Bra- 
sil's  house.  While  at  Brasil's  house  in  the  morning,  Sampson 
Blount  asked  witness  how  many  witnesses  would  be  required 
in  Floyd  Franklin's  case,  and  witness  told  him  that  two  would 
be  sufficient."  "  The  defendants,  Sampson  Blount,  Harrison 
Blount,  Orran  Hurt,  Warren  Averett,  Lupe  Blount,  and  Jeff. 
Manly,  objected  to  the  admission  of  the  acts  and  declarations 
of  Russell  King,  Luke  Hurt,  and  John  Burns,  as  evidence 
against  either  of  them,  without  proof  of  a  common  design  ex- 
isting between  them,  or  either  of  them,  and  said  Russell  King, 
Luke  Hurt,  and  John  Burns  ;  and  moved  the  court  to  exclude 
all  such  acts  and  declarations  from  the  jury,  as  evidence  of  the 
commission  of  the  offence  by  them,  or  either  of  them,  because 
of  the  absence  of  proof  of  such  common  design.  The  court 
overruled  the  objection,  and  said  defendants  excepted."  Ex- 
ceptions similar  to  the  above  were  reserved  by  the  defendants 
to  the  rulings  of  the  court  in  admitting  evidence  of  the  conduct 
and  declarations  of  persons  who  were  in  the  crowd  at  Brasil's 
house,  and  also  at  the  time  of  the  assault,  as  detailed  by  other 
witnesses  of  the  State,  who  were  in  the  party  attacked,  all  of 
which  present,  substantially,  the  same  questions. 

Ben.  Gardner,  Attorney  General,  for  the  State. 

BRICKELL,  J.  —  The  motion  in  arrest  of  judgment  was 
properly  overruled.  That  a  verdict  is  contrary  to  the  charge 
of  the  court,  or  against  the  evidence,  is  the  proper  subject  of  a 
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motion  for  a  new  trial,  but  not  of  a  motion  in  arrest  of  judg- 
ment, which  is  always  founded  on  matter  appearing  on  the 
record.  Williams  ^  Daniel  v.  Br,  Bank  Montgomery^  3  Ala. 
504. 

2.  The  verdict  was  responsive  to  the  issue,  ascertained  and 
declared  the  guilt  of  the  appellants,  and  authorized  the  judg- 
ment rendered.  That  the  words  "  as  charged  in  the  bill  of 
indictment,"  or  words  of  similar  import,  are  not  added  to  the 
finding  of  guilty,  does  not  render  the  verdict  incomplete.  The 
law  supplied  them  by  referring  the  finding  to  the  indictment, 
and  the  offence  therein  charged.     State  v.  Jones^  5  Ala.  666. 

2.  The  assault  with  which  the  appellants  were  charged  was 
committed  on  persons  having  in  custody  one  Franklin  Floyd. 
These  persons,  with  their  prisoner,  had  stopped  at  the  house 
of  Brasil.  The  defendants  came  to  Brasil's  and  were  busily 
talking  together,  but  of  what  they  were  talking  the  witness 
could  not  say.  A  short  time  after  this,  and  within  about  a 
quarter  of  a  mile  of  Brasil's,  the  assault  was  made,  the  appel- 
lants being  of  the  assailing  party.  The  appellants  objected, 
and  excepted  to  the  admission  of  the  evidence  that  they  were 
busily  talking  together.  The  evidence  was  properly  admitted. 
The  conduct,  demeanor,  and  expressions  of  the  accused  at  or 
about  the  time  of  the  offence  Avith  which  he  is  charged,  are 
always  admissible  evidence.  Their  value  is  to  be  determined 
by  the  jury,  and  depends  upon  their  connection  with  other 
evidence,  criminatory  or  exculpatory.  Johnson  v.  State,  17 
Ala.  623. 

3.  The  remaining  evidence  objected  to  may  be  thus  grouped. 
The  declarations  and  acts  of  persons  belonging  to  the  assailing 
party,  who  were  not  on  trial,  were  offered  in  evidence,  and  ob- 
jected to  by  the  appellants,  because  it  was  not  shown  that  they 
and  these  persons  had  a  common  design.  Acts  and  declarations 
of  some  one  of  the  appellants,  at  or  about  the  time  of  the  as- 
sault, were  admitted  in  evidence  generally,  against  the  objec- 
tion of  the  appellants,  severally  made.  This  evidence,  we 
think,  was  properly  admitted.  It  all  falls  within  the  narrow- 
est definition  of  res  gestce.  G-andy  v.  Humphries,  35  Ala. 
624.  The  acts  and  declarations  were  contemporaneous  with 
the  main  fact,  the  assault,  and  illustrative  of  its  character  and 
the  connection  of  appellants  with  it.  It  was  not  necessary  to 
show,  as  an  independent  fact,  a  community  of  design  between 
the  appellants  and  those  whose  acts  and  declarations  were  re- 
ceived in  evidence.  They  and  appellants  were  with  the  party 
making  the  assault.  Tliis  presence  was  evidence  of  a  com- 
munity of  design  to  go  to  the  jury.  "  In  the  trial  of  Lord 
George  Gordon  for  treason,  the  cry  of  the  mob  who  accom- 
panied the  prisoner  on  his  enterprise  was  received  in  evidence 
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as  forming  part  of  the  res  gestce,  and  showing  the  character  of 
the  principal  fact."  1  Greenl.  Ev.  §  108.  On  the  same  prin- 
ciple all  the  evidence  objected  to  was  admissible. 

We  are  not  able  to  discover  any  error  in  the  record,  and  the 
judgment  of  the  court  below  is  affirmed. 


Ex  parte  North. 

Application  for  Mandamus  to  Gircuit  Court,  on  Order  granting 
Rehearing,  and  allowing  Amendment  of  Petition. 

1.  Amendment  of  petition  for  rehearing.  — After  the  reversal  of  a  judn^ment  of  the 
Ci»cuit  Court,  improperly  sustaining  a  demurrer  to  a  petition  for  rehearing  under 
the  statute  (R«v.  Code,  §§  2814-15),  that  court  may  allow  an  amendment  of  the 
petition. 

2.  Rehearing  after  final  judgment  at  law ;  what  must  be  shown.  —  A  party  against 
whom  a  final  judgment  at  law  has  been  rendered,  and  who  seeks  a  rehearing  under 
the  statute,  on  the  ground  of  "surprise,  accident,  mistake,  or  fraud  "  (Rev.  Code, 
§§  2814-15),  must  show  that  he  had  a  meritorious  defence  to  the  action,  and  that, 
in  failing  to  make  his  defence  in  proper  time,  he  was  not  guilty  of  any  legal  neg- 
ligence. 

3.  When  appeal,  or  mandamus,  lies.  —  Hereafter,  an  appeal  will  be  sustained  from 
an  order  or  final  judgment  refusing  an  application  for  a  statutory  rehearing;  and 
when  the  application  has  been  improperly  granted,  a  mandamus  will  be  allowed. 

Application  for  a  mandamus  to  the  Circuit  Court  of 
Marengo  (Hon.  L.  R.  Smith  presiding),  to  compel  that  court 
"  to  set  aside  and  vacate  the  order  made  on  the  3d  day  of  the 
special  Fall  Term  in  December,  1872,  allowing  the  petition  of 
R.  A.  Morgan,  for  a  rehearing  and  supersedeas.^  to  be  amended 
as  asked  for  ;  and  also  the  order  overruling  the  motion  of  this 
petitioner,  Mrs.  Anna  North,  to  dismiss  said  Morgan's  motion 
to  amend ;  and  also  the  order  granting  a  rehearing  in  the  said 
suit,  wherein  the  said  Anna  North  was  plaintiff,  and  the  said 
R.  A.  Morgan  was  defendant."  All  the  facts  of  the  case,  as 
shown  by  the  transcript  which  was  made  an  exhibit  to  the 
petition,  are  stated  in  the  opinion  of  the  court. 

DuGGER  &  Rice,  for  the  petitioner. 

PETERS,  C.  J. — The  grounds  of  this  application  seem  to  be 
such  as  to  divide  the  remedy  into  two  branches  :  first,  as  to  the 
order  allowing  the  amendment  of  the  petition  for  rehearing, 
after  appeal  and  reversal  in  the  suit  on  the  petition  ;  and,  sec- 
ond, as  to  the  order  granting  the  rehearing. 

The  facts  shown  by  the  record,  which  are  uncontradicted, 
are  these  :  Morgan  filed  his  petition  for  a  rehearing  under  the 
law  of  the  Code,  within  the  time  allowed  by  that  statute.  Rev. 
Code,  §§  2814,  2815.  •  This  was  properly  served  on  Mrs.  North, 
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and  she  appeared  in  the  court  below,  and  answered  the  petition 
by  demurrer,  Her  demurrer  was  sustained,  and  the  prayer  of 
the  petition  was  denied.  From  this  judgment  on  the  demurrer, 
Morgan  appealed  to  this  court.  Here,  the  judgment  on  de- 
murrer was  reversed,  and  the  cause  was  remanded  for  further 
proceedings  in  the  court  below  in  the  petition  suit,  in  that 
court.  After  the  cause  was  sent  back  to  the  Circuit  Court, 
Morgan  moved  in  that  court  for  leave  to  amend  his  petition. 
This  leave  to  amend  was  granted,  and  Mrs.  North  excepted. 
The  Circuit  Court  then  proceeded  to  hear  the  application  on 
the  amended  petition,  and  granted  an  order  allowing  a  rehear- 
ing and  new  trial  in  the  original  cause,  as  asked  in  the  amended 
petition.  Mrs.  North  again  excepted.  These  are  the  orders 
now  sought  to  be  set  aside. 

1.  There  was  no  error  in  allowing  the  amendment  after  the 
reversal.  The  courts  are  not  forbidden  to  allow  amendments 
after  reversal,  when  the  cause  is  remanded  for  a  new  trial.  As 
long  as  the  cause  is  in  "  progress  "  in  the  court  below,  it  is 
the  duty  of  that  court  to  allow  every  amendment  necessary  to 
put  the  cause  properly  before  it,  when  this  can  be  done,  "  with- 
out costs,  and  without  delay,  unless  injustice  will  be  done  to 
the  opposite  party."  Rev.  Code,  §§  265,  2809 ;  1  Brickell's 
Dig.  p.  75,  §  77  et  seq.  This  power  to  amend  is  to  be  liber- 
ally indulged.  Robinson  v.  Darden,  at  the  present  terra. 
There  was,  then,  no  error  in  allowing  the  amendment  com- 
plained of.  The  State  v.  Gardner,  45  Ala.  46  ;  Dothard  v. 
Teague,  40  Ala.  583. 

2.  The  other  question,  as  to  granting  the  rehearing  on  the 
facts  alleged  in  the  petition  and  established  by  the  proofs,  is 
not  so  easily  determined.  The  record  shows  that  the  judg- 
ment sought  to  be  set  aside  on  the  petition  for  rehearing  was 
rendered  in  an  action  of  detinue  for  a  horse.  This  action  was 
commenced  on  the  24th  day  of  February,  1868,  and  the  judg- 
ment was  rendered  on  the  second  day  of  the  first  week  of  the 
Circuit  Court  of  Marengo  County,  begun  and  held  on  the  third 
Monday  after  the  fourth  Monday  of  March,  1870  ;  and  there 
were  no  pleas  filed  by  the  defendant.  This  judgment  was  a 
judgment  by  nil  dicit,  with  writ  of  inquiry,  which  was  exe- 
cuted on  the  fourth  day  of  the  same  term  of  said  court.  Dur- 
ing all  this  time,  it  appears  that  the  attorney  of  the  defendant 
Morgan  was  an  attendant  at  said  court,  and  possibly  actually 
present  in  court  at  the  time  the  judgment  was  rendered.  The 
record,  then,  shows  no  plea  in  defence  ;  but  the  petitioner  says, 
in  his  petition,  he  believed  that  "  he  could  have  shown  to  the 
court  and  jury  testimony  that  would  show  that  said  horse  was 
the  property  of  said  petitioner  at  the  time  of  the  commence- 
ment of  said  suit,  if  he  had  not  been  prevented  by  the  facts 
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set  forth  in  the  annexed  affidavit  of  H.  A.  Woolf  from  making 
said  defence,  and  that  he  would  have  been  ready  for  trial  when- 
ever the  case  would  have  been  regularly  reached  on  the  docket." 
The  material  facts  in  the  affidavit  of  Woolf,  except  those  here- 
after noticed,  are  set  out  above. 

An  action  of  detinue  stands  for  trial  at  the  term  of  the 
court  to  which  it  is  brought,  if  the  summons  is  executed 
twenty  days  previous  to  the  return  term  thereof.  Rev.  Code, 
§  2660.  When  the  term  of  the  court  is  more  than  one  week, 
as  was  the  case  here,  the  defendant  must,  within  the  jfirst  three 
days  of  the  appearance  term,  plead  or  demur  to  the  complaint. 
Rev.  Code,  §  2662.  No  rule  of  the  court  can  dispense  with 
this  law.  It  is  peremptory,  and  the  court  is  bound  to  obey  it, 
unless  the  time  of  pleading  is  enlarged  by  order  of  the  court, 
or  by  agreement  in  writing,  signed  by  the  parties  to  be  bound 
thereby.  Rev.  Code,  2662  ;  lb.  p.  821,  Rule  14.  These  are 
the  rules  which  have  the  authority  of  law,  and  which  the 
courts  are  bound  to  notice.  When  these  are  complied  with, 
the  party  complaining  has  come  up  to  the  requisition  of  dili- 
gence imposed  by  law.  Short  of  this,  there  is  "  inattention," 
if  not  negligence,  of  which  the  opposing  litigant  may  avail 
himself  if  he  chooses.  The  parties  to  a  suit  usually  conduct 
their  causes  in  court  by  their  attorneys.  When  it  is  not  shown 
to  be  otherwise,  the  attorney,  in  this  respect,  is  the  party  who 
is  responsible  for  the  conduct  of  the  suit.  The  client  can  at 
any  time  discharge  him.  But,  until  this  is  done,  he  repre- 
sents his  client,  both  in  his  vigilance  and  in  his  negligence. 
1  Brickell's  Dig.  p.  193,  §  55  et  seq.,  and  cases  cited.  Judg- 
ments in  court  are  publicly  rendered  at  the  times  appointed 
by  law  ;  and  the  minutes  of  such  judgments  are  required  to  be 
"  read  each  morning  in  open  court,  and  on  the  adjournment  of 
the  court  must  be  signed  by  the  judge."  Rev.  Code,  §  641  ; 
Const.  Ala.  1867,  Art.  I.  §  15  ;  Rev.  Code,  §  750,  and  amend- 
ments thereto.  That  "  inattention  "  which  would  permit  a 
judgment  of  nil  dicit  to  be  taken  and  read  in  court  on  two 
different  days,  and  a  writ  of  inquiry  of  damages  to  be  exe- 
cuted by  a  jury,  and  the  verdict  to  be  returned  into  court,  and 
judgment  entered  upon  it,  and  this  judgment  read  in  court 
without  notice,  is  too  great  to  pass  with  approval.  It  is  not 
"  without  fault."  All  the  surprise,  accident,  mistake,  or  fraud, 
complained  of  by  the  petitioner,  arose  from  this  "  inattention," 
which  is  admitted.  In  the  case  of  Shields  v.  Burns  (81  Ala. 
535),  this  court  say :  "  If  he  (the  petitioner)  lost  the  oppor- 
tunity of  making  his  defence  by  the  neglect,  inattention,  or 
mistaken  counsel  of  his  own  attorney,  without  any  fraud  or 
unfairness  of  the  adverse  party,  it  is,  in  law,  as  between  him 
and  tjje  adverse  party,  the  same  thing  as  if  he  had  lost  it  by 


388  SUPREME   COURT 

[Ex  parte  North.] . 

his  own  neglect,  inattention^  or  fault."  Here,  there  is  admit- 
ted "  inattention  "  of  the  counsel.  This  inattention  must  be 
visited  on  the  petitioner,  who  was  his  client.  There  is  not 
the  slightest  proof  of  fraud,  outside  of  the  effect  of  this  inat- 
tention ;  and  for  this,  the  plaintiff  in  the  judgment  ought  not 
to  be  held  responsible.  The  case  made  in  the  petition,  and 
sustained  by  the  proofs,  is  not  brought  within  the  relief  al- 
lowed by  the  statute. 

The  pretence  that  the  cause,  in  which  the  judgment  was 
rendered,  was  continued  by  a  general  order  or  consent  of  the 
court  before  the  judgment  was  rendered,  is  not  supported  by 
the  record  or  the  proofs.  The  record  shows  that  the  judgment 
was  rendered  on  the  second  day  of  the  first  week  of  the  term. 
This  must  have  been  on  Tuesday.  The  affidavit  annexed  to 
the  petition,  and  which  is  therein  referred  to,  shows  "  that  on 
Friday  of  the  first  week  of  said  court,  it  was  agreed  by  the 
attorneys  at  said  court,  and  so  announced  by  the  court,  that 
all  litigated  civil  causes  on  the  docket,  requiring  a  jury  for  the 
trial  thereof,  were  continued  until  the  next  term  of  the  court." 
This  agreement  could  not  have  comprehended  cases  in  which 
judgments  had  already  been  taken  on  Tuesday  previous.  This 
allegation  and  proof  does  not  help  the  petitioner's  case.  Be- 
sides, the  petitioner  was  in  attendance  a?  court,  by  himself  or 
by  his  attorney  ;  and  had  he  taken  the  iisual  pains  to  have  ex- 
amined the  docket,  or  to  have  listened/to  the  reading  of  the 
minutes,  he  would  have  been  informed/of  the  condition  of  his 
case.  It  was  his  fault,  or  his  attorner's  fault,  to  have  failed 
to  do  so,  and  this  fault  cannot  be  visitep  on  Mrs.  North. 

Besides  the  allegation  (which  shomd  be  sustained  by  suffi- 
cient evidence)  that  the  party  complaining  "  has  been  pre- 
vented from  making  his  defence  by  surprise,  accident,  mistake, 
or  fraud,  without  fault  on  his  part,"/he  must  also  show  in  his 
petition  what  this  defence  is.  Hei|e,  this  does  not  seem  to 
have  been  done  with  any  very  great/degree  of  clearness.  It  is 
thus  stated :  "  Your  petitioner  furmer  shows  that  he  believes 
he  had  a  meritorious  defence  to  sai»  action,  and  that  he  could 
have  shown  to  the  court  and  juryf testimony  that  would  show 
that  said  horse  was  the  property  of  this  petitioner  at  the  time 
of  the  commencement  of  said  suit,  if  he  had  not  been  pre- 
vented by  the  facts  set  forth  in  the  annexed  affidavit  of  H.  A. 
Woolf  from  making  said  defence."  The  affidavit  thus  alluded 
to  does  not  show,  so  far  as  I  can  find,  any  defence  at  all  to  the 
suit  in  detinue.  A  party's  belief  that  he  has  title  to  a  piece  of 
property,  or  his  belief  that  he  could  show  testimony  that  would 
make  this  appear  to  the  court  and  jury,  is  not  the  allegation  of 
a  defence,  but  merely  the  allegation  of  a  belief  of  its  existence. 
This  belief  is  not  a  traversable  fact ;  and  its  introduction  into 
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the  petition,  or  its  omission  from  it,  could  not  help  or  mar  his 
case.  It  leaves  the  case  as  it  stood  without  it.  Then,  the 
case,  as  made  out  by  the  pleadings  and  proofs,  does  not  show 
that  the  petitioner  was  "  prevented  from  making  his  defence 
by  surprise,  accident,  mistake,  or  fraud,  without  fault  on  his 
part."  This  is  necessary  to  justify  the  court  in  setting  aside 
the  plaintiff's  judgment,  and  granting  a  rehearing.  JVTiite  v. 
BT/an  ^  Martin,  31  Ala.  400  ;  Pratt  v.  Keils,  28  Ala.  390  ; 
Shields  V.  Burns,  31  Ala.  535 ;  Lawson  v.  Morse,  45  Ala. 
519.  The  rehearing,  on  the  evidence  shown  in  the  record, 
ought  not  to  have  been  granted. 

3.  There  has  been  some  conflict  of  decision  in  this  court, 
upon  the  practice  necessary  to  bring  a  judgment  on  petition 
for  rehearing  into  this  court  for  review.  To  remove  the  un- 
certainty thus  occasioned,  in  future,  appeals  will  be  allowed 
from  judgments  refusing  the  application  for  rehearing.  White 
V.  Ryan  ^  Martin,  31  Ala-  400 ;  and  a  mandamus  will  be 
allowed  when  the  application  has  been  granted  improperly. 
Fuller  ^  Wife  v.  Boggs,  at  the  last  term  ;  Carroll  v. 
Vaughan,  at  the  last  term  ;  Fx  parte  Carroll,  at  the  present 
term ;  Callahan  v.  Lott,  Adm'r,  42  Ala.  167  ;  Lockhart  v. 
Wyatt,  42  Ala.  31 ;  also  Ketchum  ^  Wife  v.  Dennis  ^  Wife^ 
41  Ala.  183. 

Let  an  order  nisi  be  entered,  in  conformity  with  the  prayer 
of  the  petitioner,  requiring  the  order  of  the  court  below  grant- 
ing a  new  trial  in  the  cause  named  in  the  petition  of  Mrs. 
North  to  be  set  aside,  directed  to  the  honorable  judge  of  the 
seventh  judicial  circuit  of  this  State,  returnable  to  the  next 
term  of  this  court,  to  he  heard  on  motion  day  of  the  sixth  divi- 
sion. The  question  of  costs  is  reserved  until  the  return  of  said 
order  nisL 


Riddle  v.  The  State, 

Indictment  for  Assault  and  Battery. 

1.  Proof  of  venue.  —  Where  the  bill  of  exceptions,  in  a  criminal  case,  purports 
to  set  out  all  the  evidence,  and  does  not  show  that  th«  venue  was  proved,  the  judg-     72 
ment  of  conviction  will  be  reversed. 

2.  Admissibiliti/  of  prisoner's  declarations,  as  part  of  res  gestce.  —  In  a  case  of  as- 
sault and  battery,  a  remark  made  by  the  defendant  to  the  person  assaulted,  imme- 
diately after  striking  the  blow,  "  If  I  had  known  you  were  a  one-legged  man,  I 
would  not  have  struck  you,"  is  competent  evidence  for  the  defendant  as  a  part  of 
the  res  gestae,  and  tending  tp  mitigate  the  punishment. 

3.  Assault  and  battery ;  being  struck  first  no  defence.  — That  the  prosecutor  struck 
the  first  blow  is  no  defence  to  a  prosecution  for  assault  and  battery. 

Fkom  the  City  Court  of  Eufaula. 
Tried  before  the  Hon.  E.  M.  Keils. 
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S.  B.  ToiTEY  &  S.  H.  Dent,  for  the  prisoner. 

Ben.  Gardner,  Attorney  General,  for  the  State. 

B.  F.  SAFFOLD,  J.  —  The  indictment  was  for  assault  and 
battery.  It  does  not  appear  from  the  bill  of  exceptions,  which 
professes  to  set  out  all  of  the  evidence,  that  the  offence  was 
proved  to  have  been  committed  in  Barbour  County.  Section 
4114  of  the  Revised  Code  enacts  :  "  It  is  not  necessary  to  allege 
where  the  offence  was  committed  ;  but  it  must  be  proved  on 
the  trial  to  have  been  committed  within  the  jurisdiction  of 
the  county  in  which  the  indictment  is  preferred."  We  cannot 
gainsay  the  recitals  of  the  bill  of  exceptions,  and  a  conviction 
on  testimony  less  than  suiB&cient  to  make  out  the  case  against 
the  accused  is  necessarily  erroneous.     Brick.  Dig.  p.  514. 

2.  The  remark  of  the  accused  to  the  person  beaten,  "  If  I 
had  known  you  were  a  one-legged  man,  I  would  not  have 
struck  you,"  made  as  soon  as  the  blow  was  given,  was  a  part  of 
the  res  gestce,  and  admissible  evidence,  tending  to  affect  the 
punishment  to  be  imposed. 

3.  It  is  difficult  to  say  what  the  law  is  in  this  State  respect- 
ing the  justification  of  an  assault  and  battery.  Rev.  Code, 
§  4198,  makes  opprobrious  words  or  abusive  language  a  jus- 
tification, as  the  jury  may  determine.  But  if  the  person  to 
whom  such  language  is  addressed  cannot  beat  the  other,  it 
goes  for  nothing.  Merely  being  struck  first  is  not  a  justifica- 
tion, for  then  we  could  not  have  a  case  of  affray.  Generally, 
the  facts  convey  a  correct  impression  to  the  jury  of  the  degree 
of  blame  to  be  attached  to  the  offender. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Levy  V.  The  State. 

Indictment  for  Murder. 

-;jg— ---,  1.  Arraignment  afler  reversal  of  judgment  of  conviction.  —  After  the  reversal  of  a 

62    ]63         judgment  ef  conviction,  a  re-arraignment  of  the  prisoner  is  not  necessary,  as  the 
cause  stands  precisely  as  if  that  judgment  had  never  been  rendered. 

2.  Organization  of  petit  jury.  —  When  a  juror  is  set  aside,  at  the  instance  of  the 
prisoner,  because  his  name  was  illegally  written  on  the  list  furnished  to  the  pris- 
oner, the  refusal  of  the  court  to  cause  a  talesman  immediately  to  be  summoned  to 
supply  his  place,  if  erroneous,  is  not  a  reversible  error  when  the  record  shows  that 
the  jurv  was  completed  without  exhausting  the  original  venire. 

3.  Weight  of  declarations  or  confessions  of  prisoner.-^  The  law  indulges  no  pre- 
sumption as  to  the  truth  or  falsity  of  declarations  or  confessions  voluntarily  made 
by  the  accused  after  his  arrest,  and  given  in  evidence  against  him  on  his  trial,  but 
leaves  their  credibility  and  weight  to  be  determined  by  the  jury. 


Fbom  the  City  Court  of  Mobile. 
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Tried  before  the  Hon.  C.  F.  Moulton. 

The  prisoner  in  this  case  was  indicted  at  the  February  Term, 
1872,  of  said  City  Court,  jointly  with  one  Wash  Harris,  for 
the  murder  of  George  James ;  was  arraigned,  tried,  and  con- 
victed at  a  special  term  held  in  March,  1872 ;  but  the  judg- 
ment of  conviction  was  set  aside  by  this  court,  and  the  cause 
remanded  at  its  June  Term,  1872.  See  the  case  reported  in 
48  Ala.  170-4.  A  second  trial  was  had  at  the  February  Term 
of  said  court,  1873,  when  the  defendant  reserved  the  following 
bill  of  exceptions  :  "  This  cause  coming  on  for  trial,  the  sherifE 
proceeded  to  draw  the  names  of  the  jurors  specially  summoned 
on  the  venire.  During  the  said  drawing,  the  name  of  Alexan- 
der Greenwood  was  drawn  and  called,  and  he  answered  to  his 
name ;  but  it  being  shown  to  the  court  that  the  name  of  said 
Greenwood  was  illegibly  written  on  the  copy  of  the  venire 
served  on  the  defendant,  the  court  ordered  the  said  name  to  be 
discarded.  The  defendant  then  moved  the  court  to  order  the 
sherijffi  to  summon  forthwith  another  juror  to  supply  the  place 
of  said  Greenwood ;  which  motion  the  court  overruled,  but 
stated  that  if  the  venire  was  exhausted  before  a  jury  was  ob- 
tained, the  order  would  be  made,  to  which  refusal  the  defend- 
ant excepted.  The  jury  was  completed  without  exhausting 
the  venire. 

"  The  following  was  all  the  evidence  in  the  case  :  John  A. 
Cooper,  the  first  witness  for  the  State,  testified  as  follows :  *  I 
am  a  justice  of  the  peace  for  Mobile  County,  and  reside  at 
Mount  Vernon.  On  the  morning  of  the  10th  November,  1871, 
I  was  called  upon  to  hold  an  inquest  on  the  body  of  George 
James.  He  was  dead,  with  eighteen  buckshot  wounds  in  his 
side.  His  body  was  found  about  one  hundred  yards  from  the 
corner  of  Cyrus  Sullivan's  house,  in  the  County  of  Mobile.' 
Michardson,  the  second  witness  for  the  State,  testified  as  fol- 
lows :  '  After  the  accused  had  been  arrested  for  the  murder  of 
George  James,  I  was  deputized  as  an  ofiicer  to  bring  him  and 
Wash  Harris  to  the  jail  in  Mobile.  While  on  the  way  there, 
the  accused  called  me  aside,  and  said  that  he  wanted  to  tell  me 
where  the  gun  was  that  killed  George  James,  and  that  it  was 
under  a  log  on  the  right  hand  side  of  his  house  near  Mount 
Vernon.  I  went  there  with  two  other  persons  and  searched 
around  the  house,  and  the  gun  was  found  where  he  said  it  was.' 
The  gun  was  produced  and  identified  by  the  witness.  Berry 
Cannon,  the  third  witness  for  the  State,  was  a  gunsmith,  and 
identified  the  gun  as  one  which  he  had  repaired  for  the  accused. 
John  Baptiste,  the  fourth  witness  for  the  State,  testified: 
'  When  the  defendant  was  put  in  jail  I  went  there  to  see  him, 
and  he  made  a  confession  to  me.  He  told  me  that  he  and 
Wash  Harris  started  out  from  his  house  on  the  night  of  the 
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killing,  without  the  intention  of  harming  any  one ;  that  they 
met  George  James  near  Cyrus  Sullivan's  house  ;  that  Wash  ad- 
vanced upon  him  and  struck  him  with  a  gun,  and  shot  while  he 
(James)  was  running  away  ;  that  after  Wash  fired,  he  fired  off 
his  gun  too,  just  for  fun,  and  without  pointing  it  at  or  intending 
to  hurt  any  one  ;  that  when  Wash  struck  and  fired,  he  was  sitting 
on  a  log,  about  twenty  steps  behind  him.  At  the  time  of  the  oc- 
currence. Wash  Harris  and  the  defendant  lived  together  in  said 
defendant's  house.  It  was  a  dark  and  drizzling  night  on  which 
James  was  killed.  There  had  been  a  public  meeting  of  colored 
people  that  day.  Witness  knows  the  gun  now  shown  him  to 
be  the  defendant's  gun,  and  has  seen  him  with  it  before  James 
was  killed.'  The  State  here  rested.  Tom  JPettway^  the  first 
witness  for  the  defence,  testified  :  '  I  was  with  George  James 
the  night  he  was  killed  ;  started  with  him  from  the  house  of 
Cyrus  Sullivan,  to  go  to  the  arsenal.  When  we  got  to  the  cor- 
ner of  Sullivan's  fence,  Wash  Harris  met  us,  and  immediately 
struck  George  James  with  a  gun.  We  both  then  started,  and 
ran  from  him,  when  two  shots  were  fired,  and  James  was  killed. 
After  the  first  shot,  and  before  the  second.  Wash  called  to 
George,"  Come  back  here,  you  d —  son  of  a  b — ."  Before  Wash 
struck,  I  saw  another  man  sitting  on  a  log  about  thirty  yards 
behind  him  ;  don't  know  who  it  was.'  Several  witnesses  for 
the  defendant  testified  to  his  good  character  for  peace  and  qui- 
etude. This  was  all  the  evidence  in  the  case.  The  defendant 
asked  the  court  to  instruct  the  jury  as  follows :  '1.  If  you 
believe,  from  the  evidence,  that  the  confessions  made  by  the 
prisoner  were  made  while  under  arrest,  and  voluntarily,  then 
the  presumption  of  law  would  be  that  his  confessions  are  true, 
as  stated  by  him  ;  and  if  the  circumstances  in  evidence  are  in- 
sufficient to  overthrow  the  presumption  of  the  truth  of  the  con- 
fessions, then  you  should  find  for  the  defendant.'  '  2.  If  there 
should  be  a  reasonable,  well  grounded  doubt  as  to  whether  this 
presumption  of  law  was  overturned  by  the  circumstances  in  the 
case,  then  the  accused  would  be  entitled  to  the  benefit  of  the 
doubt,  and  should  be  acquitted.'  The  court  refused  these 
charges,  and  the  defendant  excepted  to  their  refusal." 


,  for  the  prisoner. 

Ben  Gakdnee,  Attorney  General,  for  the  State. 

BRICKELL,  J.  —  The  first  matter  not  embraced  in  the  bill 
of  exceptions,  to  which  our  attention  is  directed  by  the  counsel, 
is,  that  after  the  reversal  of  a  judgment  of  conviction,  the  rec- 
ord does  not  show  that  the  defendant  was  re-arraigned.  In 
this  there  is  not  error.     The  reversal  of  the  judgment  of  con- 
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viction  restored  the  cause  to  the  condition  in  which  it  was  be- 
fore the  rendition  of  that  judgment.  That  judgment  was,  after 
the  reversal,  in  the  language  of  some  authorities,  mere  waste 
paper.  There  was  no  more  necessity  for  a  re-arraignment,  than 
there  would  have  been  if  the  cause  had  been  continued  at  the 
term  at  which  that  judgment  was  rendered.  The  plea  of  not 
guilty,  interposed  when  the  defendant  was  called  to  the  bar 
to  answer  the  indictment,  remained  in  full  force ;  the  issue  to 
be  tried,  and  a  trial  by  jury,  the  only  mode  of  trial,  to  which 
the  defendant  was  subject.  The  objection  that  the  defendant 
was  not  in  court  when  the  motion  for  a  new  trial  and  in 
arrest  of  judgment  were  considered  is  not  supported  by  the 
record,  if  available. 

2.  The  first  matter  of  the  bill  of  exceptions  is,  that  the  court 
declined,  on  the  request  of  the  defendant,  to  suspend  the  organ- 
ization of  the  jury,  and  cause  another  juror  to  be  summoned  in 
the  place  of  Greenwood,  whose  name  appeared  to  have  been 
illegibly  written  on  the  list  furnished  the  accused,  and  who  was, 
of  consequence,  set  aside  under  the  statute.  R.  C.  §  4175. 
We  are  unable  to  discover  any  prejudice  to  the  defendant  in 
this  ruling  of  the  court.  We  think  it  afl&rmatively  appears 
from  the  record  that  none  resulted  to  him.  A  jury  which  he 
accepted  was  empanelled,  without  exhausting  the  original  ve- 
nire, and  by  that  jury  he  was  tried.  His  right  of  challenge 
was  not  impaired,  nor  was  any  other  right  accorded  to  him  in- 
vaded. Even  if  the  action  of  the  court  had  been  erroneous,  a 
reversal  could  not  follow,  if  the  record  disclosed  that  no  injury 
resulted.     Wilson  v.  State,  31  Ala.  371. 

3.  The  charges  requested  by  the  appellant  were  properly 
refused.  They  are  based  on  the  hypothesis  that  the  law  in 
his  favor  indulges  the  presumption  that  confessions  volunta- 
rily made  by  him  are  true,  and  devolves  on  the  State  the  bur- 
den of  disproving  them  beyond  a  reasonable  doubt.  The  law 
indulges  no  such  presumption.  When  a  confession  is  offered 
in  evidence  against  a  prisoner  in  a  criminal  prosecution,  the 
law,  in  tenderness  to  him,  requires  that  it  shall  be  shown 
to  have  been  voluntarily  made.  When  this  is  shown,  it  is  ad- 
mitted in  evidence,  and  as  to  credibility  and  sufficiency,  rests 
on  the  same  ground  as  admissions  made  by  a  party  to  a  civil 
proceeding.  No  presumption  of  truth  or  falsity  trammels  the 
]ury.  The  whole  of  a  confession  or  admission  must  be  given 
m  evidence,  and  taken  together  ;  in  other  words,  it  must  not 
be  garbled.  Apart  from  the  manifest  injustice  to  the  party 
of  selecting  the  parts  of  a  confession  or  admission  deemed  prej- 
udicial, and  disconnecting  them  from  other  statements  with 
which  they  were  connected  in  expression,  it  would  be  impossi- 
ble to  fix  the  true  meaning  of  the  parts  selected.     Therefore, 
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the  law  requires  the  whole  of  an  admission  or  confession  to  be 
laid  before  the  jury,  as  well  that  which  is  favorable  as  that  part 
which  is  unfavorable.  The  jury  are  not  bound  to  give  credence 
to  every  part;  they  may,  for  sufficient  reasons,  reject  a  part 
and  give  credence  to  a  part ;  or  they  may  reject  the  whole  as 
unworthy  of  credit.  This  is  the  power  of  the  jury,  which  they 
cannot  exercise  capriciously  or  arbitrarily,  but  for  sufficient 
reasons  appearing  to  them,  either  from  the  confession  or  ad- 
mission itself,  from  the  circumstances  under  which  it  was  made, 
from  the  intent  and  motive  of  the  party  making  it,  or  because 
of  its  inconsistency  with  other  evidence  in  the  cause.  1  Greenl. 
Ev.  §§  18,  20  ;  Corhett  v.  State,  31  Ala.  329.  Apart  from  this, 
the  declarations  in  evidence  in  this  case  were  not  confessions, 
but  rather  declarations  of  innocence,  made  by  the  accused  after 
his  arrest.  If  there  was  a  presumption  of  the  truth  of  such 
declarations,  they  would  be  manufactured  to  meet  the  exigen- 
cies of  many  criminal  cases. 

We  have  carefully  examined  the  record,  and  find  in  it  no 
error.  The  judgment  is  affirmed. 


Robbins  v.  The  State. 

Indictment  for  Assault  with  Intent  to  murder. 

Separation  of  petit  jury.  —  The  separation  of  the  jury  charged  with  the  trial  of 
a  criminal  case,  pending  the  trial,  is  within  the  discretion  of  the  primary  court, 
and,  if  not  objected  to  by  the  prisoner,  is  not  revisable  on  error. 

From  the  Quarter  Sessions  Court  of  Wilcox. 

Tried  before  the  Hon.  T.  W.  Price. 

The  prisoner  in  this  case  was  indicted  for  an  assault  on  Ed- 
mund Sellers,  with  intent  to  murder  him,  and  pleaded  not 
guilty  to  the  indictment.  Pending  the  trial,  as  the  bill  of  ex- 
ceptions states,  "  after  the  evidence  was  gone  into,  and  after 
two  witnesses  had  testified  in  the  case,  the  court  adjourned  for 
dinner,  and  dispersed  the  jury,  with  the  remark  to  them,  '  that 
they  must  not  talk  about  the  case,'  without  anything  being 
said  by  the  State  or  the  defendant.  When  the  court  convened 
again  after  dinner,  the  defendant  objected  to  being  again  put 
in  jeopardy  for  the  same  offence  ;  which  objection  the  court 
overruled,  and  the  defendant  excepted." 

There  is  no  assignment  of  errors,  and  no  attorney's  name  on 
the  docket  as  counsel  for  the  prisoner. 

Ben.  Gardner,  Attorney  General,  for  the  State. 
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BRICKELL,  J.  —  The  separation  of  the  jury,  the  prisoner 
not  objecting,  was  a  matter  within  the  discretion  of  the  court, 
and  cannot  be  made  the  subject  of  revision  on  error.  If  it  was 
irregular,  or  if  any  injury  to  the  accused  resulted  from  it,  it  is 
matter  on  which  to  ground  an  application  for  a  new. trial.  We 
concur  in  all  that  is  said  on  this  point  by  Chief  Justice  Peck, 
in  the  case  of  Williams  v.  The  State,  45  Ala.  57.  It  is  the 
safer  practice,  especially  in  cases  of  felonies,  not  to  permit  the 
jury  to  depart  the  presence  of  the  court,  even  on  an  adjourn- 
ment, unless  attended  by  a  sworn  oflBcer,  and  not  to  permit 
them  to  separate  even  then. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Hill  V.  The  State. 

Indictment  for  Buying  Lottery  Ticket  without  a  License. 

Buying  lotterif  ticket  without  license ;  what  constitutes  offence.  —  Under  the  act  "  to 
regulate  the  buying  of  lottery  tickets  in  this  State"  (Sess.  Acts  1871-2,  p.  54), 
which  requires  the  purchaser  of  any  ticket  or  certificate  "  to  play  at  roulette  table, 
or  any  other  game  of  chance  now  legalized  by  the  charters  of  certain  associations 
in  this  State,"  to  procure  a  license  for  the  same,  a  conviction  cannot  be  had,  on 
proof  that  the  prisoner  bought  a  ticket  in  the  "  Mobile  Charitable  Association  " 
since  the  repeal  of  its  charter. 

From  the  City  Court  of  Eufaula. 
Tried  before  the  Hon.  E.  M.  Keils. 

H.  R.  Shorter,  for  the  prisoner. 

Ben.  Gardner,  Attorney  General,  for  the  State. 

B.  F.  SAFFOLD,  J.  —  The  appellant  was  indicted  under 
an  act  "  To  regulate  the  buying  of  lottery  tickets  in  this 
State,"  passed  February  16,  1872,  for  buying  a  lottery  ticket 
without  obtaining  the  required  license.  He  did  buy  such  a 
ticket  in  the  Mobile  Charitable  Association,  without  the  li- 
cense ;  but,  at  the  time,  the  charter  of  that  company  had  been 
repealed  by  an  act  approved  March  8,  1871.  .  The  court 
charged  that  the  act  of  repeal  was  unconstitutional,  and  the 
charter  of  the  company  continued  in  operation.  Under  this 
ruling  the  defendant  was  convicted. 

The  Act  of  1872  refers  to  roulette,  or  other  games  of  chance, 
legalized  at  the  date  of  its  passage.  We  have  decided  that  the 
Act  of  March  8th,  1871,  repealed  the  charter  of  the  associa- 
tion. ITorst,  Mai/or,  ^c.  v.  Moses  et  al.,  at  the  June  Terra, 
1872.     The  conviction  of  the  defendant  was  erroneous. 

The  judgment  is  reversed,  and  the  cause  remanded. 
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Chavannah  v.  The  State. 

Indictment  for    Carrying  on  Illegal  Lottery. 

Lotteri/ ;  what  is  "  device  of  like  hind."  —  Where  a  wheel  is  revolved  on  a  pivot, 
or  axis,  havinjr  a  fixed  index  attached  to  it,  which,  when  the  wheel  stops,  points 
to  one  of  the  fiirures  on  its  face,  corresponding  with  other  figures  on  cards,  checks, 
or  "paddle**,"  which  are  sold  to  the  players  before  each  revolution  of  the  wheel; 
the  holder  of  the  check,  or  "  paddle,"  which  has  on  it  the  number  corresponding 
with  that  to  which  the  index  points  when  the  wheel  stops,  winning  a  greater  sum 
than  the  price  paid  for  it,  and  the  others  losing,  —  that  is  a  "  device  of  like  kind" 
with  a  lottery  (Rev.  Code,  §  3616),  and  within  the  prohibition  of  the  statute 
against  illegal  lotteries. 

From  the  City  Court  of  Mobile. 

Tried  before  the  Hon.  C.  F.  Moulton". 

The  indictment  in  this  case  charged  that,  before  the  finding 
thereof,  Hugh  Chavannah  "  set  up,  or  was  concerned  in  setting 
up  or  carrying  on  a  lottery,  without  the  legislative  authority  of 
this  State."  "  On  the  trial,"  as  the  bill  of  exceptions  states, 
"  the  State  proved  that  the  defendant  conducted  and  carried  on 
a  game  described  as  follows  :  There  are  three  pieces  of  timber 
fastened  together  at  the  top,  and  spreading  out  at  the  bottom, 
so  as  to  stand  upright.  The  piece  in  front  is  perpendicular,  and 
has  a  pivot  inserted  in  it,  on  which  a  wheel  revolves  at  regular 
intervals.  On  the  face  of  this  wheel  numbers  are  painted,  from 
one  up  to  sixty.  In  the  centre  of  the  space  occupied  by  each 
number,  a  knob,  about  two  inches  long,  stands  out  from  the  face 
of  the  wheel,  and  perpendicular  thereto.  A  spring  indicator  is 
attached  to  the  same  piece  of  timber  with  the  wheel,  but  above 
it,  so  that  its  end  will  touch  each  knob  as  the  wheel  revolves, 
but  without  materially  retarding  its  revolutions.  .  The  drawing, 
or  game,  is  done  as  follows  :  the  person  who  conducts  the  game 
sells  '  paddles,'  twelve  in  number,  on  each  of  which  are  five 
numbers,  corresponding  with  five  of  the  numbers  on  the  wheel ; 
but  the  same  number  is  not  on  any  two  '  paddles.'  The  con- 
ductor revolves  the  wheel ;  and  when  it  stops,  the  number  to 
which  the  spring  indicator  points  wins  the  money,  which  is 
always  a  fixed  amount,  being  ten  times  the  sum  paid  for  the 
'  paddle '  by  the  purchaser  of  the  winning  number,  or  the 
amount  paid  for  all  the  '  paddles,'  less  twenty  per  cent.  The 
wheel  is  solid,  and  no  numbers  are  put  into  it  and  drawn  out, 
but  the  numbers  are  on  the  outside  of  the  wheel.  Two  wit- 
nesses of  the  State  testified  that  the  game  resembled  roulette 
about  as  much  as  the  ordinary  lottery  drawing,  but  different 
from  both  in  some  respects  ;  that  it  might  be  considered  in  the 
nature  of  a  lottery,  as  it  is  strictly  a  game  of  chance ;  that  but 
one  person  could  win  at  it,  at  any  one  turning  of  the  wheel ; 
that  it  did  not  resemble  the  glass-wheel  lottery,  generally  used 
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in  the  matter  of  drawings,  as  the  players  had  to  be  present ; 
that  the  '  paddles  '  were  taken  up  by  the  conductor  after  each 
revolution  of  the  wheel,  and  sold  again  for  the  next  turning ; 
that  no  record  of  the  winning  numbers  is  kept ;  that  the  whole 
game,  or  whatever  it  is,  is  done  at  the  wheel ;  and  that  some 
of  the  lottery  men  call  it  a  '  minute  wheel '  lottery.  It  was 
proved  that  the  defendant  set  up  and  carried  on  a  wheel  as 
above  indicated ;  that  he  sold  the  '  paddles,'  and  distributed 
prizes  thereby,  in  Mobile  County,  within  twelve  months  next 
before  the  finding  of  the  indictment." 

"  This  being  all  the  evidence,  the  court  charged  the  jury  in 
substance,  as  follows  :  '  The  defendant  is  indicted  for  carrying 
on  a  lottery.  If  he  is  shown  by  the  evidence  in  the  case  to 
have  carried  on  a  lottery  in  this  county,  within  twelve  months 
prior  to  the  finding  of  the  indictment,  then  he  would  be  guilty 
as  charged  in  the  indictment ;  and  the  punishment  prescribed 
for  the  offence  would  be  a  fine  of  not  less  than  one  hundred, 
nor  more  than  two  hundred  dollars.  A  lottery  may  be  defined 
to  be  a  game  by  which  a  person  paying  money  becomes  entitled 
to  money,  or  other  thing  of  value,  on  certain  contingencies  de- 
terminable by  lot  cast  in  a  particular  way  by  the  manager  of 
the  game.  The  court  charges  you,  as  matter  of  law,  that  there 
is  no  law  in  this  State  authorizing  the  game  of  lottery.  Look 
to  the  evidence,  and  from  it  say  whether  the  defendant  carried 
on  the  game  of  lottery.  Was  the  game  he  played,  as  admitted 
by  him,  a  lottery,  or  device  of  the  like  kind  ?  If  you  should 
find  that  it  was  a  lottery,  or  device  of  the  like  kind,  then  it 
would  be  properly  named  a  lottery,  and  properly  so  charged  in 
the  indictment,  if  the  game  assimilated  a  lottery,  and  was 
practised  to  evade  the  law  prohibiting  lotteries.  Therefore  say, 
from  all  the  facts  of  the  case,  whether  the  game  played,  as 
shown  by  the  evidence,  was  a  lottery,  or  device  like  that  of  a 
lottery,  or  assimilated  in  its  working  or  contrivance  to  that  of  a 
lottery.  Was  it  a  game  of  chance  or  hazard,  determined  by 
lots,  or  the  casting  of  lots  ?  What  was  the  game  called  by  the 
defendant,  or  by  those  who  were  familiar  with  and  practised  it  ? 
Should  you,  from  all  the  evidence,  and  the  law,  entertain  well- 
grounded  doubt  of  the  defendant's  guilt,  give  him  the  benefit 
of  it,  and  acquit  him.'  "  To  this  charge  an  exception  was  re- 
served by  the  defendant. 

PETERS,  C.  J.  —  The  only  question  raised  on  this  indict- 
ment is,  whether  the  game  represented  by  the  evidence  is  a 
lottery,  "  or  device  of  the  like  kind."  If  it  is  a  lottery,  it  falls 
under  the  denunciation  of  our  statute,  and  the  accused  was 
properly  convicted.  If  it  is  otherwise,  he  should  have  been 
acquitted  and  discharged.     The  transaction  represented  in  the 
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evidence  is  evidently  a  game  of  chance.  The  good  or  bad  for- 
tune of  the  party  making  the  risk  did  not  depend  for  success 
upon  any  skill  of  the  player  in  the  control  of  the  event  which 
entitled  him  to  win.  That  depended  wholly  upon  lot  or  chance. 
Lot  is  defined  to  be  "a  contrivance  to  determine  a  question  by 
chance,  or  without  the  action  of  man's  choice  or  will."  Web- 
ster's Diet,  Unabr.  When  such  a  contrivance  is  applied  to 
gaming,  where  the  chances  are  sold  before  the  game  is  played, 
it  is  a  lottery  under  our  Criminal  Code.  Rev.  Code,  §  3616  ; 
2  Bish.  Cr.  L.  §  469  ;  Bill  v.  2%e  State,  5  Sneed,  507. 

It  is  true,  that  the  manager  did  not  determine  the  chance 
by  putting  his  hand  into  a  box  or  wheel,  and  drawing  out  a 
prize  or  blank,  which  corresponded  by  number  with  a  ticket 
already  sold  to  a  customer.  But  he  turned  a  wheel  fixed  to  a 
support,  which  was  numbered,  in  certain  compartments  on  its 
face,  to  suit  other  numbers  on  certain  devices,  called  "  paddles." 
These  "  paddles,"  which  represented  chances,  were  sold  to  the 
player,  in  lieu  of  lottery  tickets,  as  used  in  a  regular  lottery. 
The  wheel  was  traversed  by  a  fixed  index,  which,  when  it  stood 
still,  pointed  to  some  figure  on  its  face,  which  answered  to  a 
like  figure  on  some  "  paddle."  This  correspondence  of  the 
figures  on  the  face  of  the  wheel  and  the  paddle  entitled  the 
holder  of  the  paddle  to  win.  Whether  this  was  much  or  little 
makes  no  difference.  To  carry  on  the  game  or  device,  the 
wheel  was  put  in  motion,  by  twirling  it  on  its  axle  by  the  man- 
ager or  player  ;  and  when  it  stopped,  the  fixed  index  attached 
to  the  machine  pointed  to  some  number  on  the  face  of  the 
wheel.  If  the  number  thus  shown  by  the  index  corresponded 
with  some  number  on  the  paddle  or  paddles  sold,  the  holder  of 
the  paddle  won  ;  if  it  did  not,  he  failed.  Such  a  performance, 
when  a  small  sum  of  money  is  ventured  for  the  chance  of  ob- 
taining a  greater  sum,  is  the  carrying  on  a  lottery.  And  so 
one  of  the  witnesses  on  the  trial  below  called  it.  It  may  be 
somewhat  nondescript,  and  may  not  yet  have  received  a  name 
by  which  it  can  be  definitely  registered  in  the  catalogue  of 
games  ;  yet  it  has  all  the  essentials  of  a  lottery,  and  it  is  for- 
bidden by  our  statute. 

The  judgment  of  the  court  below  is  afiirmed,  with  costs. 


Walker  v.  The  State. 

Indictment  for  Burglary. 

1.  False  explanation  hy  person  accused,  of  suspicious  circumstances.  —  When  a  per- 
son who  is  suspected  of  or  charged  with  a  criminal  offence  gives  a  false  explana- 
tion of  any  suspicious  fact  or  circumstance  tending  to  connect  him  with  the  offence, 
this  is  regarded  as  a  criminative  circumstance,  proper  to  be  submitted  to  the 

jury- 
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2.  Charge  as  to  part  of  evidence.  —  Under  an  indictment  for  burglary,  in  break- 
ing and  entering  a  "cotton-house"  with  intent  to  steal,  the  prisoner  being  identi- 
fied as  the  guilty  agent  by  his  shoes,  which  fitted  tracks  found  leading  from  the 
cotton-house  to  a  neighboring  gin-house,  and  thence  to  the  house  where  he  lived  ; 
and  the  evidence  being  conflicting  as  to  whether  any  of  the  cotton  found  in  the 
gin-house  was  the  stolen  cotton  of  the  prosecutor,  —  a  charge  which  instructs  the 
jury,  "  that  whether  the  cotton  went  to  said  gin-house  or  not,  was  a  question  not 
necessary  to  be  considered  by  them,"  is  not  an  invasion  of  the  province  of  the 
jury,  nor  otherwise  objectionable. 

3.  Charge  as  to  reasonable  doubt.  —  The  refusal  of  the  court  to  charge  the  jury, 
on  the  recjuest  of  the  defendant  in  a  criminal  case,  that  the  evidence  must  satisfy 
them,  beyond  a  reasonable  doubt,  of  the  existence  of  every  fact  necessary  to  con- 
stitute the  offence,  is  an  error  which  will  work  a  reversal  of  the  judgment. 

From  the  Circuit  Court  of  Henry. 

Tried  before  the  Hon.  J.  McCaleb  Wiley. 

The  indictment  in  this  case   charged  that   the  defendant, 
Henry  Walker,   alias  Henry  Carroll,  "  with  intent  to  steal, 
broke  and  entered  into  the  cotton-house  of  John  M.  Woods, 
in  which  goods,  merchandise,  or  other  valuable  things,  were 
kept  for  use,  sale,  or  deposit."     On  the  trial,  the  defendant 
reserved  a  bill  of  exceptions,  which  purports  to  set  out  all  the 
evidence,  and  shows  substantially  these  facts :  The  prosecutor 
had  removed  almost  all  of  his  cotton  from  the  cotton-house  to 
his  gin-house  ;  and,  on  the  evening  before  the  alleged  burglary, 
he  had  made  his  servants  gather  all  the  scattering  locks  of  cot- 
ton lying  about  the  floor,  or  sticking  to  the  walls,  into  one 
heap,  which  contained,  as  he  supposed,  about  eight  hundred 
pounds.     On  the  next  morning,  he  discovered  that  the  house 
had  been  broken  into  during  the  night,  and  about  three  hun- 
dred pounds  of  cotton  stolen.     Tracks  were  found  around  the 
house  which  led  off  through  the  fields  to  a  gin-house  belong- 
ing to  Mrs.  Culver,  and  thence,  after  being  lost  for  a  short  dis- 
tance, to  the  house  in  which  the  defendant  lived.     The  prose- 
cutor and  his  two  sons  followed  these  tracks,  and  found  the 
defendant  at  home,  about  eight  o'clock,  eating  his  breakfast. 
A  pair  of  shoes  was  lying  on  the  floor,  which  appeared  to  be 
damp  and  muddy,  and  which,  the  defendant  said,  belonged  to 
his  wife,  though  he  sometimes  wore  them.     These  shoes  were 
afterwards  compared  with  the  tracks,  and  were  found  to  cor- 
respond exactly.     The  prosecutor,  on  examining  the  shoes,  said 
to  the  defendant,  "  These  are  the  shoes  that  were  at  my  gin- 
house,  last  night ;  "  and  the  defendant  then  said,  that  he  had 
loaned  them,  the  night  before,  to  "  Lewis,"  or  Lewis  Grace. 
Lewis  Grace,  a  freedman,  was  examined  as  a  witness  for  the 
prosecution,  and  testified  that  he  had  not  borrowed  any  shoes 
from  the  defendant  on  that  night ;  and  Nero  Grace,  the  father 
of  said  Lewis,  testified  that  on  the  night  of  the  burglary  the 
defendant  came  to  his  house  about  twelve  o'clock,  inquired  for 
Lewis,  and  said  that  he  wanted  to  see  him  on  particular  busi- 
ness.    The  defendant  objected  to  the  evidence  of  said  Nero 
Grace,  and  reserved  an  exception  to  its  admission. 
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The  evidence  was  conflicting  on  the  question  whether  any 
of  the  cotton  found  in  Mrs.  Culver's  gin-house  was  the  stolen 
cotton  of  the  prosecutor.  The  cotton  was  compared,  when  the 
gin-house  was  opened,  with  samples  of  the  prosecutor's  cotton, 
and  also  with  samples  of  cotton  belonging  to  Ezekiel  Culver, 
the  son  of  Mrs.  Culver,  who  had  charge  of  the  gin-house.  The 
prosecutor's  testimony  tended  to  prove  that  the  cotton  was  his, 
while  the  testimony  of  said  Ezekiel  Culver  tended  to  show  that 
it  was  not ;  and  each  of  said  witnesses  admitted  that  there  was 
scarcely  any  difference  in  all  the  samples.  "  The  court  there- 
upon charged  the  jury,  among  other  things,  in  substance  as  fol- 
lows :  '  Gentlemen  of  the  jury,  you  have  nothing  to  do  with 
the  evidence  in  relation  to  whether  the  cotton  went  to  Mrs. 
Culver's  gin-house  or  not ;  that  is  not  a  question  necessary  to 
be  considered  by  you ; '  to  which  charge  the  defendant  ex- 
cepted." 

"  The  prisoner  then  requested  the  court  to  give  the  follow- 
ing charges,  which  were  in  writing :  1.  That  unless  the  jury 
believe  from  the  evidence,  beyond  all  reasonable  doubt,  that 
the  defendant,  within  three  years  before  the  finding  of  the 
indictment,  and  within  the  County  of  Henry,  '  broke  and 
entered  into  the  cotton-house  of  John  M.  Woods,  in  which 
goods,  merchandise,  or  other  valuable  things,  were  kept  for 
sale,  use,  or  deposit,'  with  intent  to  steal,  they  are  bound  to 
find  him  not  guilty.  2.  That  although  the  jury  believe  from 
the  evidence,  beyond  all  reasonable  doubt,  that  the  defendant 
did,  within  three  years  before  the  finding  of  the  indictment, 
break  into  and  enter  the  cotton-house  of  John  M.  Woods,  in 
said  county,  and  did  steal  cotton  therefrom,  yet  they  cannot 
find  him  guilty  as  charged,  unless  the  evidence  also  proves, 
beyond  a  reasonable  doubt,  that  goods,  merchandise,  or  other 
valuable  things,  were  kept  in  said  cotton-house,  for  use,  sale, 
or  deposit,  at  the  time  of  said  breaking,  entering,  and  stealing. 
3.  That  if  the  jury  believed  the  evidence,  they  must  find  the 
defendant  not  guilty.  The  court  refused  these  charges,  and 
the  defendant  excepted  to  their  refusal." 

W.  C.  Gates  &  Brother,  for  the  prisoner. 

Ben.  Gardner,  Attorney  General,  for  the  State. 

BRICKELL,  J.  —  When  a  person  suspected  of  or  charged 
with  a  criminal  offence  gives  unsatisfactory  or  false  explanations 
of  any  suspicious  fact  .or  circumstance  connected  with  the  of- 
fence, or  gives  false,  evasive,  or  inconsistent  replies  to  pertinent 
inquiries  made  of  him,  it  is  regarded  as  a  criminative  circum- 
stance, proper  to  be  submitted  to  a  jury,  the  weight  of  which 
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they  must  determine.  Tracks  were  discovered,  leading  to  and 
from  the  cotton-house  alleged  to  have  been  broken  into  on  the 
night  preceding.  The  shoes  supposed  to  have  been  worn  by 
the  person  making  the  tracks  were  found  the  next  morning  in 
the  prisoner's  house.  He  is  informed  it  is  believed  that  some 
one  wearing  those  shoes  made  the  tracks  leading  to  and  from 
the  cotton-house.  The  shoes  are  found  to  be  damp,  and  some 
mud  and  loose  dirt  are  sticking  to  them.  The  prisoner  said  he 
had  loaned  the  shoes  to  Lewis  Grace.  If  this  was  true,  it 
would  tend  to  relieve  the  prisoner  from  the  suspicion  attaching 
to  him  because  the  shoes  were  found  in  his  house,  and  because 
they  bore  marks  of  having  been  recently  worn.  If  it  was  not 
true,  the  force  of  the  circumstances  criminating  him  would  be 
increased,  because  of  his  effort  by  a  false  statement  to  relieve 
himself.  The  evidence  offered  and  admitted  against  his  ob- 
jection was,  that  about  midnight  of  the  night  the  offence  was 
committed,  the  prisoner  was  inquiring  for  Lewis,  and  express- 
ing a  wish  to  see  him.  This  evidence  certainly  had  a  tendency 
to  show  the  falsity  of  the  prisoner's  statement,  and  was  prop- 
erly admitted.  Besides,  Lewis  testified  that  the  prisoner  had 
not  loaned  him  the  shoes,  and  the  evidence  was  corroboratory 
of  his  testimony. 

2.  The  evidence  introduced  by  the  State  tended  to  show 
that  the  cotton  taken  from  the  cotton-house  had  been  carried 
to  Mrs.  Culver's  gin-house-.  There  was  evidence  offered  by 
the  prisoner  tending  to  negative  this  fact.  The  court  charged 
the  jury  that  they  had  nothing  to  do  with  the  evidence  in  re- 
lation to  whether  the  cotton  went  to  Mrs.  Culver's  gin-house 
or  not ;  that  was  not  a  question  necessary  for  them  to  consider. 
We  do  not  understand  that  the  court  intended  to  instruct  the 
jury,  or  that  they  could  reasonably  have  considered  this  in- 
struction, as  authorizing  them  to  exclude  from  their  considera- 
tion any  evidence  tending  to  show  that  the  offence  charged 
had  not  been  committed,  or  any  evidence  connecting  or  dis- 
connecting the  prisoner  with  the  offence.  All  the  court  in- 
tended by  the  charge,  and  all,  doubtless,  the  jury  understood 
from  it,  was,  that  it  was  not  necessary  to  the  prisoner's  guilt 
that  the  cotton  alleged  to  have  been  stolen  should  have  been 
carried  to  Mrs.  Culver's  gin-house.  There  is  nothing  in  the 
charge  invading  the  province  of  the  jury  to  consider  the  con- 
flicting evidence,  as  to  whether  it  was  taken  there  or  not,  so 
far  as  they  may  have  deemed  that  fact  to  affect  the  question 
of  the  prisoner's  guilt. 

3.  The  first  charge  asked  by  the  prisoner  and  refused  only 
asserted  the  familiar  principle,  that  the  evidence  must  satisfy 
the  jury,  beyond  all  reasonable  doubt,  of  every  fact  necessary 
to  the  prisoner's  guilt.     The  refusal  of  this  charge  necessarily 

VOL.  I.  26 
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works  a  reversal  of  the  judgment.    The  other  charges  asked  by 
the  prisoner  were  properly  refused. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
cause  remanded.  The  prisoner  will  remain  in  custody  until 
discharged  by  due  course  of  law. 


The  State,  ex  rel,  Williams  v.  Fitts. 

Information,  in  Nature  of  Quo  Warranto,  to  try  Right  to   Office  of 
County  Solicitor. 

County  solicitor ;  resignation  of  office.  —  When  a  county  solicitor  transmits  an 
unconditional  resignation  of  his  office,  with  the  intention  that  it  shall  be  delivered 
to  the  officer  or  authority  entitled  to  receive  it,  the  resignation  thereby  becomes 
complete  and  effectual,  without  any  acceptance,  and  cannot  be  afterwards  recalled. 

Appeal  from  the  Circuit  Court  of  Tuscaloosa. 
Tried  before  the  Hon.  B.  B.  Lewis,  an  attorney  of  the  court, 
in  consequence  of  the  incompetency  of  the  presiding  judge. 

W.  R.  Smith,  for  appellant. 

B.  B.  Lewis,  contra. 

B.  F.  SAFFOLD,  J.  — The  suit  is  in  the  nature  of  qao 
warranto,  to  try  whether  the  right  to  the  office  of  solicitor  of 
Tuscaloosa  County  is  in  the  relator  or  the  appellee.  The  re- 
lator, Williams,  was  the  solicitor ;  but  some  time  between  the 
6th  and  12th  of  May,  1869,  he  wrote  an  unconditional  resig- 
nation, and  gave  it  to  Mr.  Miller,  the  secretary  of  State,  for 
transmission  to  the  proper  authority  entitled  to  receive  it.  It 
came  to  the  executive  department,  whence  it  was  sent  by  mail, 
at  the  instance  of  the  governor,  to  the  judge  of  the  circuit 
which  includes  Tuscaloosa  County.  The  judge  was  absent 
from  his  home  at  the  time,  and  when  he  returned,  and  before 
he  had  taken  any  action  about  it,  he  received  also  other  letters 
from  Williams,  virtually  withdrawing  his  resignation.  Nev- 
ertheless, the  judge  appointed  Mr.  Fitts  to  the  office,  who 
qualified,  and  entered  upon  the  duties  thereof,  and  is  still 
performing  them.  The  question  to  be  determined  is,  whether 
there  was  a  resignation,  and  consequently  a  vacancy,  which  the 
judge  of  the  circuit  was  authorized  to  fill. 

The  state  Constitution  gives  the  appointing  power,  in  case 
of  vacancy,  to  the  judge  of  the  circuit.  In  the  case  of  Mar- 
hury  V.  Madison  (1  Cranch,  137),  it  was  held  that  when  a  com- 
mission for  an  officer,  not  holding  his  office  at  the  will  of  the 
President,  is  by  him  signed  and  transmitted  to  the  Secretary 
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of  State,  to  be  sealed  and  recorded,  it  is  irrevocable.  The  ap- 
pointment is  complete.  The  correctness  of  this  proposition 
was  argued  by  Chief  Justice  Marshall,  with  that  conclusiveness 
which  characterized  all  of  his  reasoning.  The  same  rule  may- 
be well  applied  to  the  revocability  of  a  resignation.  Except  in 
some  rare  instances,  no  person  is  compelled  to  hold  office.  He 
may  retire  at  his  mere  will,  upon  the  moment.  Some  point 
must  be  fixed,  at  which  the  expression  of  this  will  becomes  ob- 
ligatory on  himself.  What  better  period  can  be  selected  in  re- 
spect to  him  than  that  which,  on  the  other  hand,  would  clothe 
him  with  the  office  beyond  the  authority  of  the  appointing 
power  to  recall  it  ?  When  he  transmits  an  unconditional  res- 
ignation, which  he  intends  shall  reach  the  officer  or  authority 
entitled  to  receive  it,  he  resigns.  He  has  given  formal  expres- 
sion to  his  will,  and  sent  away  a  notice  of  it  to  whom  it  may 
concern.  There  is  nothing  more  for  him  to  do.  Nobody  else 
is  authorized  to  accept  it.  It  needs  no  acceptance.  Nevada^ 
ex  rel.  Nourse  v.  Clarke^  3  Nevada,  566 ;  People  v.  Porter^  6 
Cal.  26.  The  charges  given  by  the  court  were  much  more  fa- 
vorable to  the  relator  than  we  conceive  the  law  to  be.  The 
charge  asked  by  him  was  properly  refused. 

The  judgment  is  affirmed. 


Ex  parte  Kirtland. 

Application  for   Mandamus   to    Chancery    Court,   to    vacate    Order 
Reviving   Cause. 

Revivor  of  suits  in  equity ;  limitation  of .  —  On  the  death  of  any  of  the  original 
parties  to  a  pending  suit  in  chancery,  that  court  has  authority  to  permit  a  revivor 
of  the  suit,  independent  of  the  statutes  regulating  the  revivor  of  actions  at  law; 
and  the  limitation  of  such  revivor  is  rather  governed  by  the  statutes  prescribing  the 
time  within  which  suits  must  be  brought,  than  by  the  statute  (Rev.  Code,  §  2542) 
prescribing  the  period  within  which  actions  at  law  must  be  revived. 

Application  for  a  mandamus  to  the  Chancery  Court  at 
Montgomery  (Hon.  Adam  C.  Felder  presiding),  on  the  facts 
stated  in  the  opinion  of  the  court. 

Stone  &  Clopton,  for  the  motion. 

Watts  &  Troy,  contra. 

B.  F.  SAFFOLD,  J.  —  The  mandamus  is  asked  for  to  re- 
quire the  court  to  vacate  or  set  aside  an  order  reviving  a  suit 
in  the  name  of  the  personal  representative  of  the  deceased  com- 
plainant, wherein  Charles  H.  Molton  was  complainant,  and  the 
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petitioner  and  others  were  defendants.  The  ground  of  the  ap- 
plication is,  that  the  revivor  was  allowed  after  more  than 
eighteen  months  had  expired  from  the  death  of  the  said  com- 
plainant. 

Courts  of  equity  act  upon  the  analogy  of  the  law  as  to  stat- 
utes of  limitation,  when  they  have  no  other  guide.  Bills  of  re- 
vivor, however,  are  known  to  them,  apart  from  any  practice 
or  regulation  governing  courts  of  law,  and  are  supposed  to  have 
been  derived  b}^  them  from  the  civil  law,  or  the  canon  law. 
The  very  purpose  of  such  a  bill  is,  to  revive  and  continue  the 
proceedings,  whenever  there  is  an  abatement  of  the  suit  before 
its  final  consummation.  At  the  common  law,  a  suit,  when 
abated,  is  absolutely  dead.  But  in  equity,  the  same  expression 
means  merely  a  state  of  suspended  animation,  from  which  the 
suit  may  be  revived.  The  death  of  one  of  the  original  parties 
to  the  suit  is  the  most  common,  if  not  the  sole  cause,  of  the 
abatement  of  a  suit  in  equity.  Story's  Eq.  PI.  §§  603,  554. 
The  limitation  to  a  bill  of  revivor  is  usually  the  time  in  which 
the  cause  of  action  would  be  barred.  lb.  §  831.  But  equity 
has  discretion  to  diminish  somewhat  the  time,  if  the  ends  of 
justice  will  thereby  be  observed.     lb.  §§  751-759  a. 

Such  being  the  law  of  bills  of  revivor,  the  97th  Rule  of 
Chancery  Practice  provides  that,  "  Upon  the  death  of  a  plain- 
tiff, no  bill  of  revivor  shall  be  necessary  to  revive  the  suit,  un- 
less so  directed  by  the  chancellor ;  but  his  personal  represent- 
atives, or  heirs,  or  both,  as  the  case  may  require,  shall  be  made 
parties,  on  motion  ex  parte,  before  the  register  in  vacation,  or 
the  chancellor  in  term  time."  R.  C.  p.  837.  Section  2542 
of  the  Revised  Code,  requiring  the  revivor  to  be  made  within 
eighteen  months,  is  in  express  reference  to  civil  actions  in 
courts  of  common  law,  where,  without  such  provision,  the  suit 
would  die.  We  cannot,  by  implication  or  analogy  merely, 
restrict  the  established  practice  of  chancery  to  that  expressly 
prescribed  for  the  law  courts,  the  deficiencies  and  rigidity  of 
which  it  was  intended  to  remedy. 

The  mandamus  is  denied. 


Southern  Express  Company  v.  Mayor,  etc.,  of 

Mobile. 

Bill  in  Equity  to  enjoin  Collection  of  Illegal  Tax. 

Validity  of  city  ordinance  of  Mobile,  imposing  license  tax  on  express  companies. — 
The  second  section  of  the  city  ordinance  of  Mobile,  passed  on  the  2d  March,  1866, 
which  requires  "  every  express  company  who  shall  do  business  in  the  city  of  Mo- 
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bile,  and  whose  business  extends  beyond  the  limits  of  the  State,"  to  pay  an  annual 
license  of  $500  ;  "  if  within  the  limits  of  the  State,  $100 ;  "  "  and  if  within  the 
limits  of  the  city  of  Mobile,  $50,"  —  is  not  violative  of  any  constitutional  provision, 
State  or  Federal,  and  is  within  the  powers  granted  by  the  charter  of  said  city. 

Appeal  from  the  Chancery  Court  at  Mobile. 

Heard  before  the  Hon.  Adam  C.  Felder. 

The  bill  in  this  case  was  filed  by  the  appellant,  a  corporation 
doing  business  as  a  common  carrier,  whose  principal  place  of 
business  was  alleged  to  be  in  Augusta,  Georgia ;  and  sought 
to  enjoin  the  collection  of  a  license,  or  tax,  which  the  defend- 
ants, the  corporate  authorities  of  the  city  of  Mobile,  were  de- 
manding and  attempting  to  collect,  under  the  second  section  of 
an  ordinance  passed  on  the  2d  March,  1866,  which  was  in  these 
words  :  "  Sec.  2.  Every  express  company,  or  railroad  company, 
who  shall  do  business  in  the  city  of  Mobile,  and  whose  busi- 
ness extends  beyond  the  limits  of  the  State,  shall  pay  an  an- 
nual license  of  five  hundred  dollars,  which  shall  be  deemed  a 
first-grade  license ;  if  within  the  limits  of  the  State,  one  hun- 
dred dollars,  and  shall  be  deemed  a  second-grade  license ;  and 
if  within  the  limits  of  the  city  of  Mobile,  fifty  dollars,  which 
shall  be  deemed  a  third-grade  license."  The  bill  alleged  that 
this  ordinance,  in  its  application  to  the  complainant,  was  un- 
constitutional and  void  ;  that  it  was  violative  of  the  5th  and  6th 
paragraphs  of  the  9th  section  of  the  1st  article  of  the  Consti- 
tution of  the  United  States,  and  of  the  2d  paragraph  of  the 
10th  section,  and  of  the  1st,  3d,  and  18th  paragraphs  of  the 
8th  section  of  the  same  article  ;  and  that  a  case  involving  the 
constitutionality  of  this  ordinance  was  then  pending  between 
the  complainant  and  defendants,  before  the  Supreme  Court  of 
the  United  States,  on  appeal  from  the  Supreme  Court  of  Ala- 
bama. The  defendants  filed  an  answer,  in  which  they  incor- 
porated a  demurrer  for  want  of  equity. 

The  facts  of  the  case  were  agreed  on  as  follows  :  "  It  is 
agreed  and  admitted  that  the  complainant's  chief  place  of  busi- 
ness is  at  Augusta,  Georgia,  as  alleged  in  the  bill ;  and  that  in 
the  pursuit  of  its  legitimate  business  it  transports,  as  a  part  of 
its  business,  freights  and  articles  of  commerce  between  differ- 
ent States  of  the  United  States  ;  and  that  its  transportation  of 
goods  imported  from  foreign  countries,  as  well  as  those  ex- 
ported to  them,  includes  the  transportation  and  freights  of  and 
on  such  articles,  in  the  original  packages  imported,  as  may  be 
offered  for  transportation,  whether  between  points  in  the  State, 
or  points  beyond  it ;  and  that,  as  such  carrier,  it  is  from  time 
to  time  employed  by  officers  of  the  United  States  government, 
in  transporting  the  funds  of  the  government,  as  set  forth  in  the 
bill.  It  is  admitted,  also,  that  the  complainant  has  paid  the 
state  and  county  taxes,  as  alleged  in  the  bill ;  and  that  the 
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case  spoken  of  in  the  answer  is  on  appeal  to  the  Supreme 
Court  of  the  United  States,  from  a  decision  of  the  Supreme 
Court  of  Alabama,  in  favor  of  the  city." 

The  chancellor  dissolved  the  injunction  (which  had  been 
granted  by  the  judge  of  the  City  Court  of  Mobile),  and  dis- 
missed the  bill ;  and  his  decree  is  now  assigned  as  error. 

J.  Little  Smith,  for  the  appellant. 

R.  &  O.  J.  Semmes,  contra. 

PETERS,  C.  J.  —  This  case  presents,  in  effect,  the  same 
point  that  was  determined  by  the  judgment  of  this  court  in 
Osborne  v.  May  or  ^  Aldermen^  ^c,  of  Mobile,  44  Ala.  493.  It 
is  presented  in  a  different  form,  but  the  question  of  law  is  the 
same.  Here  it  is  presented  by  bill  in  chancery.  The  purpose 
of  the  bill  is  to  enjoin  the  corporation,  consisting  of  the  mayor, 
aldermen,  and  common  council  of  the  city  of  Mobile,  from  en- 
forcing its  ordinance  which  requires  the  payment  of  an  annual 
license  of  $500  by  "  every  express  company,  or  railroad  com- 
pany, who  shall  do  business  in  the  city  of  Mobile,  and  whose 
business  extends  beyond  the  limits  of  the  State."  The  bill  sets 
up  the  objection,  that  this  ordinance  is  void  because  it  conflicts 
with  the  Constitution  of  the  United  States.  If  this  were  so,  the 
tax  levied  under  its  authority  would  be  void  also.  Where  the 
authority  under  which  a  tax  is  levied  is  utterly  void,  in  a 
proper  case,  the  powers  of  a  court  of  equity  will  intervene  to 
enjoin  its  collection.  Tallassee  Manufacturing  Company  v. 
Spigener,  at  the  last  term,  and  cases  there  cited.  Here,  the 
whole  equity  of  the  bill  is  denied  in  the  answer,  and  the  au- 
thority under  which  the  tax  was  sought  to  be  collected  was  not 
void.  Its  validity  was  affirmed  by  this  court  in  the  case  first 
above  cited  of  Osborne  v.  Mayor,  ^c,  of  Mobile,  44  Ala.  493. 
From  this  decision  we  feel  unwilling  to  depart.  In  this  view 
of  the  case,  the  judgment  of  the  court  below  is  correct.  It  is 
therefore  affirmed,  with  costs. 


Turner's  Administrator  v.  Patton. 

Contest  between  Administrator  and  Creditor  of  Insolvent  Estate. 

1.  Judicial  notice  of  termination  of  late  civil  war,  or  Rebellion,  and  restoration  of 
United  States  mails.  — The  courts  will  take  judicial  notice  of  the  fact,  that  the  late 
civil  war  (or  Rebellion)  in  the  United  States  was  terminated  prior  to  the  1st  day  of 
June,  1865  ;  and  that  the  United  States  mails  were  reestablished  between  Hunts- 
ville,  Alabama,  and  New  Orleans,  Louisiana,  prior  to  the  18th  December,  1865. 

2.  Foreign  bill  of  exchange;  protest,  and  notice  to  indorser.  —  To  charge  an  in- 
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dorser  of  a  foreign  bill  of  exchange,  drawn  in  Huntsville,  Alabama,  in  May,  1860, 
or  1861,  and  payable  in  New  Orleans,  Louisiana,  twelve  or  thirteen  months  after 
date,  protest  and  notice  thereof  on  the  20th  February,  1866,  is  not  sufScient 

Appeal  from  the  Probate  Court  of  Madison. 

In  the  matter  of  the  estate  of  Daniel  B.  Turner,  deceased, 
which  was  regularly  declared  insolvent  on  the  28th  July, 
1869  ;  and  against  which,  on  the  4th  February,  1870,  Mrs. 
Martha  L.  Patton,  the  appellee,  filed  two  claims,  which  are 
thus  described  in  the  bill  of  exceptions :  "  One,  founded  on  a 
bill  of  exchange  for  $11,614  ^^ ,  dated  May  29,  1861,  payable 
twelve  months  after  date,  to  said  Daniel  B.  Turner,  and  in- 
dorsed by  him  and  Joseph  C.  Bradley,  drawn  in  Huntsville, 
Alabama,  by  Fleming  Jordan,  on  Bradley,  Wilson  &  Co., 
New  Orleans,  La. ;  the  other,  a  bill  of  exchange  for  $3,890  ^^  , 
drawn  in  Huntsville,  Alabama,  by  Jordan  &  Moore,  on  Brad- 
ley, Wilson  &  Co.,  New  Orleans,  La.,  dated  May  4th,  1860, 
payable  thirteen  months  after  date,  to  Joseph  C.  Bradley,  and 
indorsed  by  him  and  said  Daniel  B.  Turner."  On  the  hearing 
before  the  Probate  Court,  the  allowance  of  these  claims  was 
objected  to  by  the  executor  of  the  last  will  and  testament  of 
Samuel  Townsend,  deceased,  who  was  a  creditor  of  said  Tur- 
ner's estate,  and  who,  within  the  time  prescribed  by  law,  filed 
the  following  objections  to  the  allowance  of  said  claims  :  "  1. 
That  said  Daniel  B.  Turner  was  discharged  from  liability  on 
said  bills  of  exchange,  by  want  of  diligence  on  the  part  of  the 
holder  to  obtain  payment  of  the  drawees,  and  to  notify  said 
Turner  of  the  failure."  "  2.  That  said  bills  of  exchange  were 
not  presented  to  the  drawees  thereof,  and  payment  thereof 
demanded,  at  their  maturity."  "  3.  That  said  bills  of  ex- 
change were  not  protested,  and  notice  thereof  given  to  said 
Daniel  B.  Turner,  in  due  time."  "  4.  That  said  Daniel  B. 
Turner  never  became  bound  in  law  to  pay  said  bills  of  ex- 
change, or  any  part  thereof." 

"  An  issue  was  made  up,"  so  the  bill  of  exceptions  recites, 
"  between  the  said  claimant  and  the  said  contesting  creditor, 
in  the  name  of  the  administrator  of  said  Turner,  as  to  the  cor- 
rectness of  each  of  said  claims ;  the  said  claimant  averring 
their  correctness,  and  the  said  contesting  creditor,  in  the  name 
of  the  administrator,  denying  their  correctness  ;  and  the  filing 
of  formal  complaint  and  pleas  being  waived  by  the  parties. 
It  was  admitted,  that  said  bills  of  exchange  were  protested  in 
due  form  in  New  Orleans,  on  the  20th  day  of  February,  1866  ; 
and  that  notice  of  said  protest  was,  on  the  same  day,  duly  sent 
by  mail  to  said  Daniel  B.  Turner,  at  Huntsville,  Alabama, 
which  was  his  post-office ;  and  that  there  was  no  other  protest, 
or  notice  to  said  Turner ;  and  that  the  only  objection  to  the 
allowance  of  said  claims  was,  that  said  protest  and  notice  of 
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the  20th  February,  1866,  were  not  sufficient  to  charge  said 
Turner  as  indorser  of  said  bills  of  exchange.  Said  issues  being 
tried  by  the  court,  without  a  jury,  and  this  being  all  the  evi- 
dence, the  court  decided  said  issues  in  favor  of  the  claimant, 
and  allowed  each  of  said  claims  ;  to  which  the  said  contesting 
creditor,  in  the  name-  of  the  administrator,  excepted." 

The  allowance  of  these  claims,  and  the  overruling  of  the  ob- 
jections filed  to  their  allowance,  are  now  assigned  as  error. 

Cabaniss  &  Wakd,  for  the  appellant.  —  The  existence  of 
the  war  suspended  all  commercial  intercourse  between  citizens 
of  the  insurrectionary  states  ;  but  only  during  its  continuance, 
and  for  a  reasonable  time  after  its  termination.  When  the 
first  bill  matured,  Huntsville  and  New  Orleans  were  both 
within  the  rebel  lines  ;  when  the  second  was  drawn,  both  of 
those  places  were  within  the  rebel  lines,  and  both  were  within 
the  federal  lines  when  it  matured.  The  war  certainly  ended 
by  June,  1865.  The  protest  and  notice  on  the  20th  February, 
1866,  was  not  sufficient  to  charge  the  indorser.  19  La.  Ann. 
R.  43,  63, 156.  If  the  holder  was  excused  from  making  pro- 
test and  demand  until  after  the  President's  proclamation  of 
April  2,  1866,  it  must  have  been  because  she  was  not  entitled 
to  payment ;  and  if  that  be  so,  the  presentment  and  protest 
'  were  premature. 

Robinson  &  Walker,  contra.  —  War  dispenses  with  the 
necessity  of  protest  and  notice.  1  Parsons  on  Notes  & 
Bills,  460  ;  Story  on  Prom.  Notes,  §§  257-62  ;  Story  on  Bills, 
§  308  ;  Byles  on  Bills,  236,  n.  2 ;  Apperson  v.  Union  Bank,  4 
Cold.  (Tenn.)  445  ;  Polk  v.  Spinks,  5  lb.  431.  It  is  sufficient 
if  notice  be  given  within  a  reasonable  time  after  peace.  ITop- 
kirk  V.  Page,  2  Brock.  20,  and  authorities  supra.  The  war 
did  not  close,  as  to  Alabama  and  Louisiana,  until  April  2, 
1866.  The  Protector,  12  Wallace,  700.  Protest  might  have 
been  delayed  until  that  time,  without  legal  laches. 

PETERS,  C.  J.  —  The  record  shows  that  one  of  the  bills  of 
exchange,  which  was  dated  May  4,  1860,  and  payable  in  thir- 
teen months  after  date,  fell  due  on  the  5th  day  of  June,  1861 ; 
and  the  other,  which  was  dated  May  29,  1861,  and  payable  in 
twelve  months  after  date,  fell  due  on  the  30th  day  of  May, 
1862.  They  were  each  made  in  this  State,  and  payable  in 
New  Orleans,  in  the  State  of  Louisiana.  They  were,  therefore, 
foreign  bills  of  exchange.  Todd  v.  NeaVs  AdmW,  at  the  last 
term.  And  Turner  was  only  liable  as  indorser  on  the  same. 
A  party  so  situated  is  discharged,  unless  the  bills  are  duly 
presented  to  the  drawees,  at  maturity,  for  payment,  and  upon 
a  demand  for  payment,  when  payment  is   refused,  the  bills 
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are  duly  protested  for  non-payment,  as  required  by  the  law 
of  the  place  of  payment,  and  due  notice  of  such  protest  is 
given  to  the  indorser,  who  it  is  intended  shall  remain  bound  to 
pay  the  bills.  Todd  v.  NeaVs  AdrnW,  supra  ;  Donegan  ^  Ta- 
hor  V.  Wood,  at  the  last  term,  and  cases  there  cited.  By  the 
general  law-merchant  of  this  country,  sUch  instruments  are 
entitled  to  the  customary  days  of  grace,  before  they  can  be 
protested  for  non-payment.  Usually  this  is  until  the  third  day 
after  the  paper  falls  due.  3  Kent,  pp.  100,  102 ;  Story  on 
Bills,  §§  332,  333, "  334,  and  notes  ;  1  Parsons  on  Notes  & 
Bills,  pp.  389,  390,  and  notes.  Yet  this  general  law  has  some 
exceptions,  which  excuse  the  holder,  when  the  circumstances 
are  such  as  prevent  a  compliance  with  its  demands.  Judge 
Story  states  the  rule,  in  such  cases,  as  follows :  "  But  al- 
though, in  general,  a  protest  on  the  part  of  the  holder  is  es- 
sential, upon  the  dishonor  of  a  bill  of  exchange,  to  found  a 
right  of  action  against  the  drawer  or  any  prior  indorser  ;  yet 
there  are  circumstances  which  may  excuse  or  justify  the  want 
of  such  protest.  Thus,  for  example,  if  the  protest  is  pre- 
vented from  being  made  in  due  season,  or  made  at  all,  by  any 
inevitable  accident  or  casualty,  or  by  superior  force,  that  will 
excuse  or  justify  the  omission  or  want."  Story  on  Bills  of  Ex- 
change, §  280 ;  also  Chitty  on  Bills,  pp.  360,  366 ;  Bayley  on 
Bills,  pp.  294,  395  ;  1  Parsons  on  Notes  &  Bills,  pp.  531,  532  ; 
Story  on  Promissory  Notes,  §§  259-263.  Here  it  does  not 
appear  that  Mrs.  Patton  was  hindered  by  any  superior  force 
to  demand  payment  of  the  bills  of  exchange  in  question  sev- 
eral months  before  this  was  done.  She  was  not  an  inhabitant 
of  a  state  or  country  at  war  with  the  State  of  Louisiana  during 
the  late  Rebellion,  nor  would  she  have  been  forbidden,  as  a 
loyal  citizen,  at  any  time,  by  the  government  of  the  United 
States,  to  have  visited  the  city  of  New  Orleans  to  attend  to 
her  necessary  business,  upon  securing  a  proper  permit  to  do 
so  ;  nor  is  it  shown  that  as  soon  as  the  Rebellion  was  sup- 
pressed, she  took  occasion  to  have  her  bills  properly  protested, 
and  to  give  due  notice  of  the  protest  to  Turner,  the  indorser. 
It  is  known  to  the  court,  as  a  matter  of  the  public  history  of 
the  nation,  that  the  late  insurrection  in  the  seceding  states, 
under  the  authority  of  the  Confederate  government  so  called, 
was  totally  suppressed,  and  the  insurgent  forces  all  surrendered, 
before  the  first  day  of  June,  1865.  General  Lee  surrendered 
the  rebel  forces  in  Virginia,  on  the  9th  day  of  April,  1865  ; 
General  Johnson,  during  the  same  month,  surrendered  all  the 
insurrectionary  troops  "  east  of  the  Chattahoochee  River  ;  " 
on  the  4th  day  of  May  following,  General  Dick  Taylor  surren- 
dered all  the  remaining  rebel  forces  "  east  of  the  Mississippi 
River ; "  on  the  10th  day  of  May,  1865,  Jefferson  Davis,  the 
President  of  the  so-called  Confederate  government,  with  such 
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of  his  cabinet  as  had  not  abandoned  him  and  absconded,  was 
arrested,  by  the  United  States  troops,  in  the  State  of  Georgia ; 
and  on  the  29th  day  of  May,  1865,  General  Kirby  Smith  gave 
up  the  cause  of  the  insurrection  by  surrendering  the  forces 
under  his  command  west  of  the  Mississippi  River.  This  ended 
all  actual  military  opposition  to  the  government  of  the  United 
States.  2  Harper's  Hist,  of  the  Great  Rebellion,  ch.  57,  58, 
59.  This  also  appears  from  the  President's  annual  message 
to  the  Congress  of  the  United  States,  of  the  4th  of  December, 
1865.  In  this  document  he  says,  "  The  United  States  had  re- 
covered possession  of  their  ports  and  arsenals,  and  their  armies 
were  in  the  occupation  of  every  state  which  had  attempted  to 
secede."  .  .  .  .  "  On  this  principle  I  have  acted,  and  have  grad- 
ually and  quietly,  and  by  almost  imperceptible  steps,  sought  to 
restore  the  rightful  energy  of  the  general  government  and  of 
the  states.  To  that  end,  provisional  governors  have  been  ap- 
pointed for  the  states,  conventions  called,  governors  elected, 
legislatures  assembled,  and  senators  and  representatives  chosen 
to  the  Congress  of  the  United  States.  At  the  same  time,  the 
courts  of  the  United  States,  as  far  as  could  be  done,  have  been 
reopened,  so  that  the  laws  of  the  United  States  may  be  en- 
forced through  their  agency.  The  blockade  has  been  removed, 
and  the  custom-houses  reestablished  in  ports  of  entry,  so  that 
the  revenue  of  the  United  States  may  be  collected.  The  Post- 
office  Department  renews  its  ceaseless  activity,  and  the  general 
government  is  thereby  enabled  to  communicate  promptly  with 
its  officers  and  agents.  The  courts  bring  security  to  persons 
and  property ;  the  opening  of  the  ports  invites  the  restoration 
of  industry  and  commerce  ;  the  post-office  renews  the  facilities 
of  social  intercourse  and  of  business."  Message  and  Docs. 
1865,  p.  .  And  the  President,  in  his  message  to  Congress 
of  the  18th  December,  1865,  in  reply  to  a  resolution  of  that 
body,  declares  "  that  the  Rebellion  waged  by  a  portion  of  the 
people  against  the  properly  constituted  authorities  of  the  gov- 
ernment of  the  United  States  had  been  suppressed  ;  that  the 
United  States  are  in  possession  of  every  state  in  which  the  in- 
surrection existed ;  and  that,  as  far  as  could  be  done,  the  courts 
of  the  United  States  had  been  restored,  and  post-offices  re- 
established." President  Johnson's  Message,  Dec.  18,  1865; 
M'Pherson's  Political  Manual,  1866,  p.  66.  These  documents 
contain  a  portion  of  the  authoritative  history  of  the  nation. 
They  are  official  executive  acts,  and  the  courts  are  bound  to 
notice  them.  1  Greenl.  Ev.  §  5 ;  13  Pet.  519,  590 ;  1  Stark. 
Ev.  pp.  507-509.  There  was,  then,  no  war  existing  in  the 
State  of  Alabama,  or  the  State  of  Louisiana,  after  the  18th 
day  of  December,  1865,  which  prevented  social  or  commercial 
intercourse  between  the  inhabitants  of  these  states.  Besides, 
the   courts  will  take  notice  of  the  post-roads  and  post-offices 
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of  the  United  States.  They  are  established  by  a  law  of  Con- 
gress, and  this  the  courts  must  notice.  Const.  U.  S.  Art.  I. 
§  8,  cl.  7  ;  1  Cranch,  137.  And  where  the  memory  of  the 
judge  is  at  fault,  he  may  resort  to  such  oflBcial  documents  as 
may  be  within  his  reach  to  aid  him  in  fixing  a  historical  fact. 
This  court,  then,  will  take  notice  that  the  regular  mails  be- 
tween New  Orleans  and  Huntsville  were  reestablished,  and  in 
successful  operation,  before  the  18th  day  of  December,  1865. 
This  was  above  two  months  before  the  protest,  and  the  send- 
ing the  notice  by  mail  in  this  case,  as  shown  by  the  bill  of  ex- 
ceptions. Under  the  circumstances,  this  was  not  sufficient  dil- 
igence to  bind  the  indorser. 

The  facts  disclosed  by  the  record,  and  which  the  court  could 
infer  from  the  condition  of  the  country,  did  not  justify  the  long 
delay  after  the  suppression  of  the  Rebellion,  as  shown  by  Pres- 
ident Johnson's  communication  to  Congress  on  the  18th  day  of 
December,  1865,  to  make  the  demand  of  payment  of  the  bills 
of  exchange  claimed  by  Mrs.  Patton,  their  protest  and  notice 
of  protest  to  Turner,  the  indorser.  His  estate  was  discharged 
by  the  delay,  which  was  without  sufficient  excuse.  The  proc- 
lamation of  the  2d  of  April,  1866,  by  which  the  President 
made  known  that  the  Rebellion  was  ended,  did  not,  and  could 
not,  alter  his  previous  declaration  to  Congress,  in  his  official 
communications  to  that  body,  that  the  Rebellion  was  suppressed 
and  the  mails  restored.  These  communications  were  official, 
and  they  were  required  by  the  Constitution.  Const.  U.  S. 
Art.  II.  §  3.  The  President's  proclamation,  of  the  2d  April, 
1866,  above  referred  to,  cannot  be  permitted  to  govern  the 
rights  of  the  parties  in  such  a  case  as  this,  and  probably  many 
others  of  like  character,  and  to  keep  the  country  under  the  dis- 
abilities and  penalties  of  a  state  of  war  long  after  all  belliger- 
ent operations  have  ceased,  and  the  public  enemy  is  utterly 
routed  and  driven  from  the  field.  The  opinion  in  the  case  of 
The  Protector  was  not  intended  to  reach  this  phase  of  this 
question,  or  to  contradict  and  ignore  the  well-known  history  of 
the  country,  civil  and  commercial,  and  it  must  be  confined  to 
its  legitimate  limits.     12  Wall.  700. 

Doubtless,  the  records  of  the  Post-office  Department  will 
show  the  exact  stage  at  which  the  mails  were  restored  in  the 
states  engaged  in  the  late  insurrection  against  the  Union. 
And  it  will  be  much  safer  to  rely  on  these  records,  than  to  re- 
sort to  criteria  which  lead  to  a  wide  departure  from  the  true 
circumstances  of  the  case,  and  the  true  history  of  the  nation. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
is  remanded. 

Brickell,  J.,  not  sitting. 
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Dunlap  V.  Horton. 

Action  on  Common  Counts. 

1.  Writ  of  inquiry  ;  what  evidence  is  admissible  for  defendant,  on  execution  of.  — 
On  the  execution  of  a  writ  of  inquiry,  after  judgment  by  default  or  nil  dicit,  tiie 
defendant  cannot  adduce  evidence  which  tends  to  show  that  he  is  not  liable  at  all, 
or  that  judgment  ought  not  to  have  been  rendered  against  him. 

2.  Amendment  of  judgment  nunc  pro  tunc.  —  An  order  of  court,  or  minute-entry, 
in  these  words,  "  Continued  on  payment  of  all  the  costs  in  sixty  days,  otherwise  the 
case  is  dismissed,"  cannot  be  amended  at  a  subsequent  term,  nunc  pro  tunc,  so  as 
to  make  it  show  that  the  continuance  was  granted  to  the  defendant  on  the  condi- 
tion that,  if  the  costs  were  not  paid  within  the  specified  time,  judgment  should  go 
against  him,  unless  there  is  sufficient  record  evidence  to  authorize  the  amendment. 

3.  Conditional  continuance.  —  When  a  continuance  is  granted,  on  the  application 
of  the  defendant,  on  condition  that,  if  the  costs  are  not  paid  within  a  specified 
time,  judgment  shall  go  against  him,  his  acceptance  of  the  terms  makes  it  a  valid 
agreement  of  record  ;  but  the  court  is  not  bound  to  enforce  it,  and  cannot  impose 
such  terms  at  the  trial,  without  the  defendant's  consent. 

4.  Deposition  ;  amendment  of  commissioner's  certificate.  —  The  certificate  of  the 
commissioner,  appended  to  a  deposition,  may  be  amended  by  him  at  the  trial,  by 
adding  the  statements,  that  he  is  not  related  to  either  of  the  parties,  and  that  the 
witness  is  personally  known  to  him. 

Appeal  from  the  Circuit  Court  of  Pickens. 
Tried  before  the  Hon.  L.  R.  Smith. 

M.  L.  Stansel  &  F.  P.  Snedicor,  for  appellant. 

H.  S.  Shelton,  contra. 

B.  F.  SAFFOLD,  J.  —  The  suit  was  commenced  by  the  ap- 
pellant against  the  appellee  and  George  H.  Horton,  by  attach- 
ment, in  December,  1867.  The  complaint  contained  only  com- 
mon counts.  At  the  Spring  Term,  1869,  a  motion  \yas  made  to 
require  the  plaintiff  to  give  security  for  costs  in  sixty  days,  and 
the  bankruptcy  of  G.  H.  Horton  was  suggested.  At  the  same 
term  the  following  entries  were  made,  perhaps  on  the  judge's 
docket :  "  Jury  and  verdict  for  defendant."  "  Defendant 
moves  to  dismiss,  on  ground  that  it  is  joint  account,  and  jury 
and  verdict  for  one  is  also  for  the  other.  Motion  overruled. 
Defendant  excepts."  "  15th,  continued  by  consent."  At  the 
Spring  Term,  1871,  a  judgment  was  rendered  against  both  de- 
fendants, for  the  full  amount  claimed,  with  interest.  This 
judgment  was  set  aside,  and  a  new  trial  granted,  at  the  same 
term.  At  the  Fall  Term,  1871,  the  following  entry  was  made  : 
"  Continued  on  payment  of  all  the  costs  in  sixty  days,  other- 
wise the  case  is  dismissed.  The  defendants  have  leave  to  retake 
depositions  of  Sarah  A.  Horton,  under  the  statute.  Cost  of  tak- 
ing former  deposition  charged  to  defendant."  At  the  Spring 
Term,  1872,  the  above  entry  was  amended,  nunc  pro  tunc,  on  the 
application  of  the  plaintiff,  to  read  that  the  continuance  was 
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granted  to  the  defendant  on  condition  of  payment  of  all  the  costs, 
otherwise  a  judgment  would  be  rendered  against  them  at  the  next 
term  ;  and  effect  was  given  to  it  as  if  entered  at  the  preceding 
(Fall)  Term,  1871.  The  court  then  rendered  a  judgment  against 
the  defendants,  because  an  execution  against  them  for  costs  had 
been  returned  "  no  property,"  and  they  were  in  contempt  for  not 
complying  with  the  former  order  of  the  court.  A  writ  of  inquiry 
was  awarded,  and  immediately  executed  ;  the  finding  of  the  jury 
being  in  favor  of  the  plaintiff,  for  one  cent  damages  against  S. 
A.  Horton,  and  the  debt  claimed  against  George  H.  Horton. 
Judgment  was  entered  in  accordance  with  the  verdict. 

The  certificate  of  appeal  recites,  that  the  transcript  contains 
all  of  the  proceedings  in  the  cause,  and  that  the  plaintiff  ap- 
pealed, and  gave  security  for  costs.  It  is  not  more  definite  in 
respect  to  the  judgment  appealed  from. 

On  the  execution  of  the  writ  of  inquiry,  the  defendant  S.  A. 
Horton  offered  as  evidence  her  own  deposition,  to  which  the 
plaintiff  objected,  "  because  the  testimony  contained  a  denial 
of  the  correctness  of  the  items  of  said  account,  and  of  the 
charges  therein  made,  and  that  said  testimony  was  irrelevant 
to  the  issue  before  the  jury,  which  was  only  the  ascertainment 
of  the  damages  due  the  plaintiff  on  said  account."  He  also 
objected,  on  the  same  ground,  to  the  testimony  of  W.  H.  Hor- 
ton, a  witness  for  the  defendants.  The  substance  of  Mrs.  Hor- 
ton's  testimony  may  be  fairly  represented  by  the  following 
answers  which  she  made :  "  I  do  not  owe  Wra.  H.  Dunlap 
anything,  nor  am  I  liable  to  him  for  any  amount  of  money,  on 
any  account  whatever."  "  George  H.  rented  my  land  and 
stock  for  the  year  1867  ;  and  our  contract  was,  that  he  would 
furnish  me  my  victuals  and  clothes,  and  pay  all  taxes  on  the 
farm,  and  then  to  have  all  he  could  make  on  the  farm,  he  to 
pay  all  expenses."  "  In  our  contract,  he  was  to  furnish  every- 
thing in  the  way  of  supplies  himself.  I  was  not  to  furnish 
anything.  I  was  to  be  at  no  expense  whatever."  "  I  never 
agreed  to  pay  for  them  "  (the  supplies),  "  or  to  see  that  they 
were  paid  for,  or  in  any  way  made  myself  responsible  for  them." 
W.  H.  Horton  "  testified  to  facts  tending  to  show  that  the  de- 
fendant S.  A.  Horton  was  not  a  partner  of  G.  H.  Horton,  had 
no  interest  in  the  crop  raised  on  her  place  the  year  the  sup- 
plies were  furnished  by  the  plaintiff,  and  that  she  was  not  lia- 
ble for  the  articles  so  furnished." 

1.  It  is  not  easy  to  express  with  precision  the  difference  be- 
tween the  testimony  which  is  admissible  in  the  execution  of  a 
writ  of  inquiry,  and  that  which  is  not,  on  account  of  its  ten- 
dency to  subvert  the  judgment.  Chitty  says,  the  suffering 
judgment  by  default  (except  in  an  action  of  debt)  only  admits 
the  precise  allegation  in  the  declaration,  and  that  something  is 
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due  or  claimable.  3  Chit.  Gen.  Prac.  673.  In  this  case,  it 
would  be  that  the  defendants  were  indebted  in  some  amount  to 
the  plaintiff,  on  an  account,  or  for  goods  sold,  or  work  done. 
Archbold  says,  the  only  matter  in  dispute  between  the  parties 
is  the  amount  of  the  damages.  The  defendant  will  not  be  al- 
lowed to  give  evidence  which  goes  to  prove  that  he  is  not  liable 
at  all,  and  that  the  action  should  not  have  been  brought  against 
him.  For  instance,  in  an  action  on  a  bill  of  exchange,  the  de- 
fendant cannot  give  evidence  impeaching  the  consideration  for 
it  (^Shepherd  v.  Chester,  4  T.  R.  275)  ;  or  in  an  action  for  goods 
sold,  that  he  purchased  them  merely  as  agent  for  another 
(i>e  Graillon  v.  U Aigle,  1  B.  &  P.  368),  because  such  defences 
go  to  the  whole  cause  of  action.  But  in  an  action  for  work 
and  labor,  he  may  show  that  a  part  of  the  work  was  done  on 
the  retainer  of  another  person.  Williams  v.  Cooper,  3  Dowl. 
204 ;  2  Arch.  Prac.  K.  B.  3d  ed.  349.  The  part  of  the  work 
done  at  the  instance  of  another  is  not  in  contravention  of  the 
judgment,  because  the  declaration  is  for  some  work  done  gen- 
erally. If  the  exact  kind  and  amount  done  was  alleged,  the 
judgment  would  be  an  admission  of  it  as  stated  in  the  declara- 
tion. On  the  same  ground,  the  plaintiff,  suing  for  goods  sold, 
must  prove  the  delivery  of  the  articles,  and  the  defendant  may 
disprove  it. 

The  evidence  objected  to  goes  to  prove  that  the  plaintiff 
never  had  any  cause  of  action  against  Mrs.  Horton.  The  account 
was  no  doubt  correct  against  George  H.  Horton.  The  two 
defendants  were  so  associated  with  each  other,  in  reference  to 
the  farm,  as  induced  the  plaintiff  to  believe  they  were  jointly 
interested  in  conducting  it.  He  sold  the  goods  to  George 
Horton,  and  charged  both  with  them.  Mrs.  Horton's  defence 
is,  that  she  had  nothing  to  do  with  the  contract,  was  not  liable 
for  the  expenses  of  the  farm,  and  never  authorized  anybody  to 
buy  for  her  use,  or  on  her  account,  so  as  to  bind  her.  I  think 
the  evidence  was  inadmissible.  If  one  person  should  buy  goods,, 
and  give  them  to  another,  the  latter,  after  judgment  by  default, 
in  an  action  of  assumpsit  against  him,  could  have  nothing  to 
say  upon  a  writ  of  inquiry.  There  is  nothing  in  Mrs.  Horton's 
testimony  to  show  that  she  did  not  to  some  extent  occupy  such 
a  position. 

2,  3.  If  the  transcript  presents  the  proceedings  in  the  case 
with  entire  accuracy,  the  amendment  of  the  order  requiring 
payment  of  the  costs  in  sixty  days,  on  pain  of  having  the  cause 
dismissed,  into  an  order  that,  unless  the  defendants  paid  the 
cost,  j  udgment  should  be  rendered  against  them,  was  not  per- 
missible from  anything  of  record.  I  suppose  a  defendant  might 
make  a  valid  agreement  that  unless  he  paid  the  cost  within  a 
specified  time,  his  defence  to  the  action  should  be  excluded ;  as 
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was  held  in  Waller  v.  Sultzhacher  ^  Paige^  38  Ala.  318.  But 
to  enforce  it  at  the  moment  when  he  might  have  a  trial,  would 
be  harsh,  though  it  had  been  solemnly  made.  The  court  was 
not  bound  to  amend  the  order  of  the  preceding  term,  if  it  could 
properly  have  been  done.  To  impose  such  terms  at  the  trial, 
without  the  consent  of  the  defendants,  would  have  been  error. 
Mont.  ^  Wet.  Plank  Road  Co.  v.  Persse,  Tat/lor  ^  Co.  25 
Ala.  536.  As  the  judgment  by  default  is  interlocutory,  the 
court  has  authority  and  discretion  to  set  it  aside,  and  allow  a 
trial  of  the  cause  on  its  merits.  If  no  reason  to  the  contrary 
be  shown,  we  suggest  that  course.  Ewing  v.  Peck  ^  Clarke^ 
17  Ala.  342  ;  1  Tidd's  Prac.  569.  The  defendants  will  have  the 
right  of  appeal  from  that  judgment,  when  the  writ  of  inquiry 
is  finally  executed  ;  and  if  there  be  error  in  it,  the  inquest  will 
amount  to  nothing. 

4.  The  objection  to  the  amendment  of  the  certificate  to  the 
deposition  by  the  commissioner  is  not  well  taken.  The  certifi- 
cate is  made  presumptive  evidence  only  of  the  facts  required  to 
be  stated  in  it.  If  they  may  be  rebutted,  why  may  they  not 
be  proved  originally  ?  At  any  rate,  no  reason  is  seen  why  the 
commissioner  may  not  make  it  speak  the  truth. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Baker  et  aL  v.  Pope. 

Action  on  Detinue  Bond. 

1 .  Sufficiency  of  complaint,  in  action  on  detinue  bond.  —  In  an  action  on  a  detinue 
bond  (Rev.  Code,  §  2629),  it  is  not  necessary  to  allege  in  the  complaint  that  the 
writ  was  sued  out  wrongfully  or  maliciously ;  nor  to  set  out  the  affidavit  on  which 
the  writ  was  issued,  or  to  take  any  notice  of  it ;  nor  to  allege  that  the  plaintiff  in 
the  detinue  suit  did  not  have  probable  cause  to  sue. 

2.  Same.  —  An  averment  in  such  complaint,  that  the  plaintiff  in  the  detinue  suit 
"  did  fail  in  his  said  suit  in  detinue,  and  has  wholly  failed  to  pay  the  said  A.  B., 
the  plaintiff  in  this  suit,  all  the  costs  and  damages  that  he  sustained  by  reason  of 
the  wrongful  suing  out  of  said  detinue  writ,"  is  a  sufficient  averment  that  the  deti- 
nue suit  has  been  tried  and  determined,  and  that  the  defendant  therein  has  sus- 
tained damage  by  the  bringing  of  said  suit. 

3.  Appearance  without  service  of  process.  —  An  appearance  by  attorney  is  a  waiver 
of  the  want  of  service  of  process. 

4.  Approval  of  detinue  bond,  by  clerk.  —  The  clerk's  approval  of  the  plaintiff's 
bond,  in  a  detinue  suit,  will  be  presumed  from  his  official  indorsement  on  the  writ, 
"  that  the  sheriff  is  required  to  take  the  property  mentioned  in  the  complaint  into 
his  possession." 

5.  Relevancy  of  evidence.  —  In  an  action  on  a  detinue  bond,  issue  being  joined  on 
the  breaches  assigned,  evidence  showing  the  taking  and  detention  of  the  property 
in  the  detinue  suit,  or  what  the  plaintiff  therein  "  told  the  sheriff,  as  to  his  getting 
possession,  and  why  he  detained  the  same,"  is  irrelevant. 

Appeal  from  the  Circuit  Court  of  Crenshaw. 
Tried  before  the  Hon.  P.  O.  Harper. 
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Wm.  H.  Houghton,  for  appellants. 

Jno.  a.  Padgett,  contra. 

PETERS,  C.  J.  —  This  is  an  action  on  bond  with  condition. 
After  stating  the  venue,  the  term  of  the  court,  and  the  names 
of  the  parties,  the  complaint  proceeds  as  follows :  "  The  plain- 
tiff claims  of  the  defendants  the  sum  of  two  hundred  dollars, 
for  the  breach  of  the  condition  of  a  bond  made  by  the  defend- 
ants on  the  19th  day  of  July,  1871,  payable  to 'the  plaintiff,  in 
the  sum  of  two  hundred  dollars,  with  condition  that,  if  the 
principal  obligor  in  said  bond,  Elisha  Baker,  should  fail  in  his 
suit  in  detinue  in  the  Circuit  Court  of  Crenshaw  County, 
Alabama,  against  the  said  George  J.  Pope,  and  if  the  said 
Elisha  Baker,  plaintiff  in  detinue  as  aforesaid,  all  such  costs 
and  damages  as  he,  said  Pope,  should  sustain  by  reason  of  the 
wrongful  complaint  and  wrongfully  suing  out  of  said  detinue 
writ,  then  the  obligation  in  said  bond  to  be  void  ;  otherwise,  to 
be  of  full  force  and  effect.  And  the  plaintiff  says,  that  the 
condition  of  said  bond  has  been  broken  by  the  defendants,  in 
this :  1st.  That  the  said  Elisha  Baker  did  fail  in  his  said  suit  in 
detinue,  and  has  wholly  failed  to  pay  the  said  George  J.  Pope, 
plaintiff  in  this  suit,  all  the  costs  and  damages  that  he  sus- 
tained by  reason  of  the  wrongful  suing  out  of  said  detinue 
writ ;  to.the  damages  of  plaintiff  as  above  stated.  And  plaintiff 
alleges,  that  said  complaint  w^s  wrongfully  sued  out  by  the 
defendants,  to  the  damages  of  plaintiff  in  said  sum  of  two 
hundred  dollars  as  aforesaid  ;  therefore  he  sues.  And  plain- 
tiff further  avers,  that  said  bond  has  been  broken,  in  this,  to 
wit :  that  the  said  complaint  named  in  the  said  recited  bond 
was  wrongfully  sued  out,  whereby  plaintiff  was  compelled  to 
employ  counsel  to  defend  said  suit,  then  wrongfully  sued  out, 
at  a  cost  of  a  large  sum,  to  wit,  the  sum  of  one  hundred  dol- 
lars ;  and  plaintiff  further  avers,  that  he  was  compelled  to 
attend  court  in  the  defence  of  said  suit,  for  a  long  time,  to  wit, 
for  the  space  of  twenty  days,  which  was  of  fifty  dollars ;  all  of 
which  said  alleged  damages,  plaintiff  avers,  was  the  consequence 
of  the  wrongful  suing  out  of  the  complaint." 

The  defendants  in  the  court  below  demurred  to  this  com- 
plaint, and  stated  six  objections  in  the  demurrer.  I  set  them 
out  at  length,  as  they  do  not  permit  of  easy  condensation. 
They  are  as  follows:  "1.  It  is  not  alleged,  that  the  writ  of 
detinue  was  sued  out  either  wrongfully  or  maliciously."  "  2. 
Because  the  affidavit,  on  which  the  detinue  suit  was  grounded, 
is  not  set  out  in  the  complaint,  its  truth  not  denied,  and  the  affi- 
davit not  even  alleged  to  "  (alluded  to  .^).  "  3.  Because  it  is  not 
alleged  that  the  plaintiff  in  the  detinue  suit  did  not  have  prob- 
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able  cause  to  sue."  "  4.  Because  the  plaintiff  claims  damages 
under  a  writ,  or  other  authority  of  this  court,  but  fails  to 
set  out  in  his  complaint,  substantially  and  particularly,  the 
ground  or  cause  of  such  pretended  damages."  "  5.  Because  it 
is  not  alleged  that  said  detinue  suit  has  ever  been  tried  and  de- 
termined, and  that  any  damages  whatever  has  ever  accrued  to 
plaintiff,  by  reason  of  the  bringing  of  said  suit."  "  6.  Be- 
cause the  suit  is  progressing  against  all  the  defendants,  and 
there  is  no  evidence  before  the  court  that  Baker,  one  of  the 
defendants,  was  ever  served  with  process." 

This  demurrer  was  overruled  by  the  court,  and  the  parties 
then  went  to  trial  by  a  jury.  On  the  trial,  the  plaintiff  offered 
the  detinue  bond  in  evidence  on  his  behalf.  To  this  bond  the 
defendants  objected,  because  said  bond  had  never  been  ap- 
proved by  the  clerk.  This  objection  was  overruled  by  the 
court,  and  the  defendants  excepted.  The  plaintiff  then  offered 
all  the  papers  in  the  detinue  suit  to  the  jury,  and  also  the  judg- 
ment in  that  suit  in  his  behalf,  which  does  not  seem  to  have 
been  objected  to  by  the  defendants.  The  bill  of  exceptions 
then  recites  that,  "  The  defendant  then  asked  said  witness,  who 
took  possession  of  said  property  sued  for  in  the  detinue  suit,  (?) 
with  a  view  of  showing  the  taking  and  detention  of  the  same." 
To  this  the  plaintiff  objected,  and  the  court  sustained  the  ob- 
jection, and  the  defendants  again  excepted.  The  bill  of  excep- 
tions further  shows,  that  "  The  defendants  then  introduced  one 
M.  Register  as  a  witness,  to  prove  that  he  was  sheriff  of  said 
county  at  the  time  the  detinue  writ  was  sued  out ;  that  he 
proved  {found  f)  the  property  in  the  possession  of  the  plaintiff 
in  this  suit,  and  also  to  prove  what  the  plaintiff  said  as  to  his 
getting  possession,  and  why  he  detained  the  same."  The  plain- 
tiff objected  to  this  evidence,  and  the  court  sustained  the  ob- 
jection, and  again  the  defendants  excepted.  Out  of  these  ex- 
ceptions, and  the  demurrer  above  set  out,  the  errors  complained 
of  arise.  Judgment  was  rendered  for  the  appellee  in  the  court 
below,  and  the  appellants  bring  the  case  here  by  appeal. 

1.  The  transcript  in  this  case  seems  to  have  been  made  up 
with  very  little  care,  and  there  are  no  briefs  filed  by  the  coun- 
sel on  either  side.  It  is  not  impossible  that,  in  such  a  case,  this 
court  may  not  see  the  questions  intended  to  be  raised  in  the 
light  that  the  parties  litigant  intended  to  present  them.  But 
I  make  out,  from  the  record,  that  the  appellants  sued  the  ap- 
pellee in  an  action  of  detinue,  or  "  an  action  for  the  recovery 
of  chattels  in  specie,"  under  the  provisions  of  the  Code.  Rev. 
Code,  §§  2593  et  seq.  This  action  of  detinue  was  begun  in 
Crenshaw  County,  on  the  19th  day  of  July,  1871,  and  was  ter- 
minated by  a  judgment,  on  verdict  of  a  jury,  on  the  15th  day 
of  September,  1871,  in  favor  of  the  defendant,  for  costs  of  suit. 

VOL.  I.  27 
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After  this  suit  in  detinue  was  thus  disposed  of,  Pope  brought 
this  action  on  the  bond  given  in  the  detinue  suit.  In  such  an 
action,  all  that  is  necessary  to  be  alleged  is,  the  making  and 
delivery  of  the  bond,  in  the  manner  required  by  law,  and  a 
sufficient  breach  or  breaches  to  show  a  liability  on  the  part  of 
the  makers  of  the  bond,  in  such  a  manner  that  an  intelligent 
issue  or  issues  may  be  taken  on  the  allegations  thus  made.  Rev. 
Code,  p.  675  ;  Form  of  Complaint  on  Bonds  with  Condition  ; 
also  §§  2629,  2633.  In  such  a  complaint,  it  is  not  required 
that  it  shall  be  alleged  that  the  writ  in  detinue  was  either 
wrongfully  or  mahciously  sued  out ;  or  to  set  out  the  affidavit 
in  the  detinue  suit,  or  take  any  notice  of  it ;  or  to  allege  that 
in  the  detinue  suit  the  plaintiff  did  not  have  probable  cause  to 
sue.  These  are  the  first  three  objections  stated  in  the  demur- 
rer. They  were,  then,  properly  overruled.  The  complaint 
sufficiently  sets  out  and  describes  the  bond,  and  it  alleges  a 
sufficient  breach.  This  is  enough.  Anderson  v.  Dickson,  8  Ala. 
733  ;  Watt's  ExW  v.  Sheppard,  2  Ala.  425  ;  Pryor  v.  Beck,  21 
Ala.  393.  The  fourth  specification  is  not  sustained  by  the  rec- 
ord. That  is  this,  that  the  complaint  does  not  set  out  with 
sufficient  certainty  the  grounds  for  the  damages  claimed.  This 
is  in  stating  the  breach  of  the  bond  for  the  failure  to  pay, the 
costs  of  the  suit  in  detinue  after  that  suit  had  failed.  I  think 
there  is  a  sufficient  breach  alleged. 

2.  The  fifth  assignment  is  also  bad.  The  complaint  alleges, 
that  "  the  said  Elisha  Baker  did  fail  in  his  said  suit  in  detinue, 
and  has  wholly  failed  to  pay  the  said  George  J..  Pope,  plaintiff 
in  this  suit,  all  the  costs  and  damages  that  he  sustained  by  rea- 
son of  the  wrongful  suing  out  of  said  detinue  writ."  This, 
though  not  stated  with  the  highest  degree  of  technical  accu- 
racy, is  sufficient  to  negative  the  general  objection  made  in  the 
demurrer. 

3.  The  sixth  objection  is  not  available  after  a  general  ap- 
pearance of  all  the  parties  by  attorney.  If  a  party  appears, 
and  proceeds  without  service  of  process  on  him,  this  is  enough 
to  bring  him  into  court.  Shep.  Dig.  p.  729,  §§  5,  6.  Besides, 
such  an  objection  does  not  avail  on  demurrer  to  the  complaint. 
It  is  not  an  objection  apparent  on  the  face  of  the  pleading.  It 
is  only  such  defects  that  a  demurrer  can  reach.  1  Chitt.  PI. 
661,  marg.     The  demurrer  was  properly  overruled. 

4.  The  objection  to  the  detinue  bond,  because  it  was  not 
approved  by  the  clerk,  is  not  well  taken.  This  deficiency,  if 
it  be  one,  does  not  make  the  bond  void  or  invalid.  The  statute 
only  requires  that,  in  a  detinue  suit,  when  the  property  is  to 
be  seized  by  the  sheriff,  the  plaintiff  shall  make  the  proper 
affidavit  of  ownership,  and  "  execute  a  bond  in  such  sum  and 
with  such  surety  as  may  be  approved  by  the  clerk."  Rev. 
Code,  §  2593.     It  wiU  be  presumed,  after  the  clerk  makes  the 
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indorsement  on  the  summons,  "  that  the  sheriff  is  required  to 
take  the  property  mentioned  in  the  complaint  into  his  posses- 
sion," that  the  clerk  approved  both  the  sum  fixed  as  the  pen- 
alty of  the  bond,  and  the  surety.  This  is  a  sufficient  compli- 
ance with  the  statute.  Rev.  Code,  §  2593.  The  record  shows 
that  this  was  done  in  this  instance. 

5.  The  issue,  in  such  a  case  as  this,  is  on  the  breach  or 
breaches  of  the  bond,  or  on  some  matter  that  releases  the  de- 
fendant from  performance,  or  some  matter  in  satisfaction  or 
payment  of  the  damages,  or  the  like.  1  Chitt.  PI.  pp.  486, 
487,  488,  marg.  Then,  any  evidence  showing  the  taking  and 
detention  of  the  property  named  in  the  detinue  suit,  or  what 
the  plaintiff  told  the  sheriff,  "  as  to  his  getting  possession,  and 
why  he  detained  the  same,"  is  irrelevant,  because  it  does  not 
tend  to  prove  or  disprove  the  issue  joined  in  the  trial  before 
the  jury.  In  rejecting  this  testimony,  then,  the  court  did  not 
commit  any  error. 

It  therefore  follows,  that  the  judgment  of  the  court  below  is 
affirmed. 


Morton's  Administrators  v.  Underwood  et  al, 

BiU  in  Equity  to  enforce  Vendor's  Lien  for  Unpaid  Purchase  Money 
of  Land,  sold  by  Administrator  under  Probate  Decree. 

1.  Coercing  scUisfuction  of  decree  appealed  from. — If  the  plaintiff  in  a  chancery     

cause  appeals  from  a  decree  in  his  own  favor,  and  coerces  satisfaction  of  the  decree      49 
pending  the  appeal,  the  defendant  may  have  the  appeal  dismissed  unless  restitution      ^* 
IS  made ;  but,  subject  to  this  right  on  the  part  of  the  defendant,  the  pendency  of  the 
appeal  does  not  suspend  proceedings  on  the  decree. 

2.  Purchase  at  judicial  sale  pending  appeal  from  decree.  — If  a  defendant  suffers 
his  land  to  be  sold  under  a  judgment  or  decree  which  is  afterwards  reversed  on 
error  or  appeal,  the  sale  must  stand,  and  the  purchaser  be  protected,  notwithstand- 
ing the  reversal ;  but  where  the  appeal  is  sued  out  by  the  plaintiff  in  the  judgment 
or  decree,  and  a  sale  under  the  decree  is  made  pending  the  appeal,  the  purchaser 
is  chargeable  with  notice  of  the  pending  proceedings,  and  the  sale  is  liable  to  be  set 
aside,  after  the  reversal  of  the  decree,  on  account  of  the  inadequacy  of  price,  and  the 
want  of  notice  to  the  defendant.^ 

Appeal  from  the  Chancery  Court  of  Autauga. 
Heard  before  the  Hon.  Chaeles  Turner. 


1  The  reporter  does  not  understand  the  opinion  in  this  case  as  it  seems  to  have 
been  understood  by  the  judge  who  delivered  it,  and  whose  head-notes  of  the  case, 
which  were  annexed  to  the  opinion,  are  hereunto  subjoined :  — 

"  1.  An  appeal  to  the  Supreme  Court  suspends  the  judgment  or  decree  appealed 
from,  subject  only  to  the  modifications,  that  the  appellant,  whether  plaintiff  or  de- 
fendant, must,  in  all  cases,  give  security  for  the  costs  ;  and  if  he  has  to  pay  money, 
or  to  perform  anv  other  act,  he  must  give  such  a  bond,  or  obligation,  as  is  required 
by  Ord.  35  (Conv.  1867),  or  by  R.  C.  §  3489,  or  §  3490. 

"  2.  A  sale  of  land  by  the  register,  under  a  decree  upon  a  bill  to  subject  the  land 
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This  is  the  same  case  which  is  reported  in  44th  Ala.  686-90, 
under  the  name  of  Wood  et  aL,  administrators,  v.  Sullens  et 
al.  The  bill  was  filed  by  Philip  A.  Wood  and  John  A.  Wood, 
as  administrators  de  bonis  non  of  the  estate  of  Richard  Morton 
(not  Martin,  as  the  name  appears  in  the  former  report),  de- 
ceased, against  James  A.  Sullens  and  Reuben  Underwood. 
Its  object  was  to  subject  certain  lands,  which  had  been  sold  by 
the  administrator  in  chief  of  said  Richard  Morton's  estate 
under  a  decree  of  the  Probate  Court  of  Autauga  County,  and 
purchased  at  the  sale  by  said  Sullens  and  Underwood  jointly, 
to  the  satisfaction  of  the  unpaid  balance  of  the  purchase 
money.  After  the  sale,  Sullens  and  Underwood  divided  the 
land  between  them  by  agreement,  and  each  gave  his  notes  for 
the  purchase  money  of  his  portion  of  the  land.  At  the  first 
hearing  (Hon.  J.  Q.  LooMis,  chancellor,  presiding),  the  bill 
was  dismissed  as  to  Underwood,  who  had  paid  his  notes  in  full ; 
and  a  decree  was  rendered  against  Sullens,  ordering  a  sale  of 
the  lands  which  had  been  allotted  to  him  on  the  division,  un- 
less the  balance  of  the  purchase  money  was  paid  within  a 
specified  time.  The  complainants  appealed  from  this  decree, 
insisting  that  all  the  lands  were  bound  for  the  unpaid  balance 
of  the  purchase  money ;  and  the  decree  was  reversed  in  their 
favor,  on  this  point,  at  the  June  Term  of  this  court,  1870. 
Pending  that  appeal,  the  register  sold  the  land  of  Sullens 
under  the  decree  appealed  from,  —  Philip  A.  Wood,  one  of  the 
complainants,  becoming  the  purchaser ;  and  the  sale  was  con- 
firmed at  the  next  ensuing  term  of  the  court.  At  a  subsequent 
term,  after  the  reversal  of  the  decree  by  this  court,  the  chan- 
cellor set  aside  the  sale,  and  ordered  a  resale,  on  the  applica- 
tion of  the  defendant  Underwood ;  directing  the  land  of  Sullens 
to  be  first  sold,  and  that  of  said  Underwood  to  satisfy  any 
unpaid  balance  of  the  purchase  money.  From  this  decree  the 
complainants  appeal,  and  here  assign  the  same  as  error. 

Elmoee  &  GuNTER,  and  Wm.  H.  Noethington,  for  ap- 
pellants. 

to  the  payment  of  its  purchase  money,  pending  an  appeal  by  the  complainant,  is 
subject  to  be  set  aside,  on  the  application  of  the  defendant,  after  the  reversal  of  the 
decree,  on  the  grounds  of  the  pendency  of  the  appeal  and  the  inadequacy  of  the 
price,  notwithstanding  the  application  had  been  made  to  a  term  subsequent  to  the 
confirmation  of  the  sale,  but  before  the  final  hearing  after  the  reversal. 

"3.  The  purchaser  at  such  sale  cannot  acquire  any  rights  m  inuitum,  against  the 
parties  to  the  suit,  on  the  grounds  of  want  of  notice  or  a  valid  decree  authorizing 
or  confirming  the  sale. 

"4.  Where  the  purchasers  of  lands  sold  in  a  body  at  an  administrator's  sale 
have  divided  the  land  between  them,  and  some  of  them  have  paid  their  shares  of 
the  purchase  money,  it  is  just  and  proper  that  the  chancery  court,  in  subjecting 
all  of  the  land  to  the  payment  of  the  balance  due,  should  order  those  parcels  not 
paid  for  to  be  sold  first,  unless  manifest  injury  would  thereby  result  to  the  cred- 
itor." 
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Watts  &  Troy,  contra. 

B.  F.  SAFFOLD,  J.  —  The  appellants,  as  administrators  of 
the  estate  of  Richard  Morton,  filed  the  bill  to  subject  the  land 
of  their  decedent,  which  had  been  sold  under  an  order  of  the 
Probate  Court,  to  the  payment  of  the  purchase  money.  The 
appellees  were  made  defendants,  as  the  purchasers.  The  bill 
was  dismissed  as  to  the  defendant  Underwood,  on  tlie  ground 
that  he,  having  given  separate  notes  to  the  administrator,  for 
the  portion  bought  by  him,  had  paid  them  ;  but  the  part  be- 
longing to  the  defendant  SuUens  was  decreed  to  be  sold.  From 
this  decree,  as  a  whole,  the  complainants  appealed,  giving  se- 
curity for  the  costs.  Their  point  of  objection  was,  that  the 
land  in  the  possession  of  Underwood  was  as  much  liable  to 
their  demand  as  the  other  portion.  While  this  appeal  was 
pending  in  the  Supreme  Court,  the  register  executed  the  decree 
against  the  land  of  SuUens.  It  does  not  appear  that  any  formal 
notice  of  his  intention  to  do  so  was  given  to  the  defendants,  or 
that  they  had  any  other  notice  of  the  sale  than  may  be  presumed 
from  their  being  parties  to  the  suit,  and  the  general  notoriety 
which  such  a  proceeding  would  acquire.  The  appellant,  Philip 
A.  Wood,  purchased  the  land  for  himself  at  the  sale  by  the 
register,  and  the  sale  was  confirmed  at  the  ensuing  term  of  the 
court.  At  a  subsequent  term,  the  defendant  Underwood  peti- 
tioned the  court  to  set  aside  the  sale,  on  the  grounds  of  the 
pendency  of  the  appeal  at  the  time,  and  the  inadequacy  of  the 
price.  When  this  petition  was  filed,  the  cause  in  the  Supreme 
Court  had  been  determined  by  the  reversal  of  the  decree.  The 
chancellor  set  aside  the  sale,  ordering  restitution  of  whatever 
purchase  money  had  been  paid,  and  decreed  a  sale  of  all  the 
land,  directing  that  of  SuUens  to  be  sold  first,  in  compliance 
with  the  request  of  the  defendants  and  the  decree  and  sugges- 
tion of  the  Supreme  Court.  From  the  action  of  the  court  in 
setting  aside  the  sale,  and  decreeing  a  sale,  the  complainants 
again  appeal. 

It  may  be  safely  assumed  that  the  complication  of  this  case, 
since  the  first  appeal,  is  due  solely  to  the  uncertainty  attending 
the  effect  of  an  appeal.  The  statute  declares,  very  broadly, 
that  the  appeal  does  not  operate  as  a  supersedeas  of  the  judg- 
ment, unless  bond  be  given  in  a  required  amount  by  the  appel- 
lant to  prosecute  the  appeal  to  effect,  and  to  satisfy  such  judg- 
ment as  the  Supreme  Court  may  render  in  the  premises.  R. 
C.  §  3489.  Or,  when  the  decree  is  for  the  performance  of  any 
other  act  than  the  payment  of  money,  the  chancellor  or  register 
must  direct  the  amount  and  the  condition  of  the  appeal  bond. 
R.  C.  §  3490.  No  appeal  can  be  taken  without  at  least  giving 
security  for  costs.     R.  C.  §  3509.     These  statutes,  while  they 
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very  clearly  point  out  what  the  defendant  must  do  to  obtain  a 
suspension  of  a  judgment  or  decree  against  him  for  the  pay- 
ment of  money,  or  the  performance  of  some  other  act,  do  not 
touch  the  question  of  the  suspending  power  of  the  appeal,  when 
taken  by  the  plaintiff,  who  merely  does  not  get  what  he  sued 
for.  It  is  regarded  as  so  unjust  for  a  plaintiff  to  enforce  a 
decree  from  which  he  has  himself  appealed,  that,  even  after  a 
reversal,  this  court  will  detain  the  certificate  until  he  has  made 
restitution,  except  where  it  is  impossible  for  him  to  recover  less 
than  he  had  done.  Bradford  v.  Bush,  10  Ala.  274 ;  Knox  v. 
Steele,  18  Ala.  815 ;  Riddle  v.  Hanna,  25  Ala.  484 ;  Tarleton 
V.  Goldthwaite,  23  Ala.  346.  The  exception  stated  must,  of 
course,  be  taken  with  the  qualification,  that  the  appellee  de- 
fendant is  not  injured. 

The  law  is  plain  enough,  and  just,  that  if  a  defendant  suf- 
fers a  judgment  against  him  to  be  executed  by  a  sale  of  his 
property,  when  he  might  have  suspended  it  by  giving  a 
proper  appeal  bond,  the  sale  must  stand,  and  the  purchaser  be 
protected,  though  the  judgment  or  decree  be  reversed.  WTiit- 
ing  et  al.  v.  The  Bank  of  United  States,  13  Peters,  6.  But 
what  are  his  rights,  when  the  plaintiff  appeals  on  an  obliga- 
tion for  costs  merely,  and  proceeds  at  the  same  time  to  en- 
force the  judgment  ?  We  have  seen,  that  he  may  cause  the 
appeal  to  be  dismissed,  if  he  has  an  opportunity  to  do  so. 
No  doubt  he  may  restrain  him  otherwise.  But  the  appellant 
can  dismiss  his  appeal,  and  must  the  defendant  be  subjected  to 
his  oppressive  or  capricious  action  ? 

Generally,  the  writ  of  error,  or  the  appeal,  which  has  taken 
its  place  with  us,  suspends  all  further  proceedings  on  behalf  of 
the  defendant  in  error,  and,  after  service  of  notice,  subjects 
him  and  his  attorney  to  a  contempt,  if  he  should  afterwards 
attempt  to  proceed  on  the  judgment.  The  bail  or  bond  re- 
quired of  the  plaintiff  in  error  is  conditioned,  according  to  cir- 
cumstances, for  the  payment  of  damages  and  costs,  or  debt, 
damages,  and  costs,  if  the  appeal  be  not  prosecuted  with  effect, 
or  if  the  judgment  be  affirmed.  2  Chit.  Gen.  Prac.  600.  A 
writ  of  error  being  allowed,  it  shall  be  a  supersedeas  of  any 
subsequent  execution,  bail  being  given  when  bail  is  required. 
Comyn's  Dig.  Pleader,  3  B.  12.  In  Kempland  v.  MaCauley 
(4  Durn.  &  East,  436),  Lord  Kenyon  said:  "In  general,  the 
rule  is,  that  a  writ  of  error,  allowed  and  served,  operates  as  a 
supersedeas  to  an  execution,  and  the  court  will  stay  the  pro- 
ceedings of  course."  But  he  would  not  stay  the  execution  of 
the  defendant,  for  costs  founded  on  a  judgment  of  nonsuit, 
because,  as  the  stay  of  proceedings  was  on  the  supposition 
that  the  party  may  have  some  error  to  complain  of  in  the 
judgment,  the  plaintiff,  by  suffering  a   nonsuit,  could  never 
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have  a  judgment  afterwards  in  his  favor.  In  Somerville  v. 
White  (5  East,  145),  an  execution  was  set  aside,  and  the 
money  which  had  been  collected  under  it  returned  for  irregu- 
larity, because  the  execution  had  been  sued  out  pending  a  writ 
of  error,  and  after  notice  of  the  allowance.  It  follows  from 
the  above  authorities,  that,  besides  security  for  costs,  the  sus- 
pending power  of  an  appeal  is  restrained  only  by  the  amount 
of  the  bond  to  be  given  by  the  appellant,  when  the  judgment 
requires  him  to  pay  money  or  to  perform  some  other  act. 

As  the  decree  under  which  the  register  made  the  sale  was 
suspended  at  the  time  by  the  appeal  of  the  complainants,  and 
was  afterwards  reversed  and  annulled,  what  virtue  must  be 
given  to  the  sale  ?  The  litigation  being  in  fieri,  the  purchaser 
must  be  held  to  a  knowledge  of  the  condition  of  the  case, 
whether  he  was  a  party  to  the  suit  or  not.  Boiling  v.  Carter 
^  Womack,  9  Ala.  921.  The  suspension  of  the  decree,  and 
its  subsequent  reversal,  the  clearly  proved  inadequacy  of 
price,  and  the  want  of  notice  to  the  defendants  of  the  sale  and 
its  confirmation,  make  out  the  strongest  possible  case  for  set- 
ting aside  the  sale.  The  appellee  Underwood  is  especially  in- 
terested to  have  it  done,  because  he  is  to  pay  whatever  defi- 
ciency remains  after  the  sale  of  SuUens's  land-  Mobile  Br. 
Bayik  v.  Hunt,  8  Ala.  876. 

The  decree  of  the  chancellor,  in  setting  aside  the  sale  made 
by  the  register,  is  correct.  The  further  decree,  in  respect  to 
the  sale  of  the  property,  is  in  conformity  with  the  former  de- 
cision of  this  court  in  the  same  case.  Wood  v.  Sullens,  44  Ala, 
686.  The  decree  is  afl&rmed. 


Milner,  Wood  &  Wren  v,  Patton. 

Action  for  Price  of  Goods  sold  and  delivered. 

Validity  of  contract  for  sale  of  goods,  to  he  used  in  aid  of  military  forces  of  Confed-  -rr- 

erate  States.  — An  action  does  not  lie,  to  recover  the  price  of  goods  sold  and  de-  51 

livered  by  one  citizen  of  this  State  to  another,  in  October,  1861,  if  the  seller  knew,  57 

at  the  time  of  the  sale,  that  the  purchaser  intended  to  use  the  goods  in  providing  61 

uniforms  and  clothing  for  the  soldiers  engaged  in  the  military  service  of  the  Con-  ^ 
federate  States.     (Overruling  Thedford  v.  McClintock,  47  Ala.  647  ;  Saffold,  J., 
dissenting. ) 

Appeal  from  the  Circuit  Court  of  Lauderdale. 

Tried  before  the  Hon.  James  S.  Clark. 

This  action  was  brought  by  the  appellants,  suing  as  part- 
ners, against  Robert  M.  Patton,  to  recover  the  price  of  goods, 
wares,  and  merchandise,  sold  and  delivered  by  the  plaintiflfs  to 
the  defendant,  in  October,  1861.     The  complaint  contained 
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only  the  common  counts.  The  defendant  pleaded  the  general 
issue,  and  a  special  plea,  averring  that  the  goods  were  pur- 
chased by  him  for  the  purpose  of  furnishing  uniforms  and 
clothing  to  the  soldiers  engaged  in  the  military  service  of  the 
Confederate  States,  and  were  so  used,  and  that  the  plaintiffs 
had  knowledge  of  this  intended  illegal  use  when  they  sold  the 
goods.  To  this  special  plea  the  plaintiffs  replied,  "  that  said 
goods  were  riot  sold  and  furnished  to  the  defendant  with  any 
intention  on  the  part  of  said  plaintiffs  of  aiding  the  Rebellion, 
but  were  sold  to  the  defendant  for  his  own  purposes  and  uses  ; 
and  whether  the  said  defendant  used  said  goods  in  aiding  the 
Rebellion  is  a  matter  which  ought  not  to  prejudice  or  defeat 
plaintiffs'  right  of  recovery,  and  furnishes  no  answer  to  the 
complaint."  The  cause  was  tried  on  issues  joined,  but  the 
issues  are  not  definitely  shown  by  the  record.  On  the  trial,  as 
appears  from  the  bill  of  exceptions,  the  plaintiffs  proved  that 
in  1861,  and  prior  to  that  time,  they  were  engaged  in  the 
manufacture  of  woollen  goods  in  said  county,  and  sold  to  the 
defendant,  in  October,  1861,  the  goods  the  price  of  which  was 
here  sued  for ;  that  some  of  the  goods  were  furnished  on  the 
defendant's  verbal  orders,  and  some  on  his  written  orders  ;  that 
the  written  orders  were  gene?ally  signed,  "  R.  M.  Patton, 
treas.  ;"  "that  the  plaintiffs  understood  that  the  goods  were 
for  the  clothing  of  military  companies  in  the  Confederate 
army  ;  "  "  that  there  was  in  said  county,  at  the  time  said  goods 
were  purchased,  a  '  Central  Military  Committee,'  whose  busi- 
ness was  to  raise  funds,  and  purchase  clothing  and  supplies 
for  the  military  companies  then  organizing  in  the  service  of 
the  Confederate  States  ;  that  the  defendant  was  the  treasurer 
of  said  committee,  and  as  such  purchased  said  goods.  It  was 
in  proof,  also,  that  large  sums  of  money  were  received  and 
paid  out  by  said  treasurer,  for  the  purposes  aforesaid;  and 
the  defendant  testified  that  he  bought  said  goods  as  the  agent 
and  treasurer  of  said  committee,  for  the  purpose  of  clothing 
said  military  companies,  and  not  on  his  individual  account." 
The  plaintiffs  asked  the  court*  to  instruct  the  jury,  "  that  if 
the  defendant  contracted  for  the  goods  as  treasurer,  and  had 
in  his  hands  at  any  time  funds  of  the  committee  sufficient  to 
pay  said  debt,  and  did  not  pay  it,  then  he  is  liable ;"  which 
charge  the  court  refused,  and  the  plaintiffs  excepted.  The 
court  charged  the  jury,  at  the  instance  of  the  defendant, 
"  that  if  they  believed,  from  the  evidence,  that  the  goods  were 
purchased  by  the  defendant  for  the  purpose  of  clothing  and 
uniforming  Confederate  soldiers,  then  the  plaintiffs  cannot  re- 
cover ;  "  to  which  charge,  also,  the  plaintiffs  excepted.  The 
charge  given,  and  the  refusal  of  the  charge  asked,  are  the 
matters  now  assigned  as  error. 
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Watts  &  Troy,  and  Wood  &  O'Neal,  for  the  apellants.  — 
1.  The  charge  given  by  the  court  was  certainly  erroneous. 
It  made  the  plaintiffs  responsible  for  an  intended  illegal  pur- 
pose on  the  part  of  the  defendant,  although  they  did  not  par- 
ticipate in  it,  and  had  no  knowledge  of  it.  Thedford  v.  Mc- 
CUntock,  47  Ala.  647  ;  Tedder  v.  Odom,  2  Heiskell  (Tenn.), 
68,  cited  in  5  Amer.  Rep.  25  ;  Naff  v.  Crawford^  1  Heiskell 
(Tenn.),  116.  These  authorities  also  show  that  mere  knowl- 
edge on  the  part  of  the  plaintiffs  of  the  defendant's  intended 
illegal  purpose  would  not  defeat  a  recovery.  To  defeat  a  re- 
covery by  the  seller,  he  must  actively  participate  in  the  ille- 
gal qurpose.  Hedges  v.  Wallace^  2  Bush  (Ky.),  442  ;  Randon 
V.  Toby,  11  Howard  (U.  S.),  520 ;  Kreiss  v.  Seligman,  8  Bar- 
bour, 439  ;  Armfield  v.  Tate,  7  Iredell,  260  ;  JDater  v.  Earl, 
3  Gray  (Mass.),  482 ;  Story  on  Contracts,  §  542  ;  1  Parsons 
on  Contracts,  380. 

2.  The  charge  asked  by  the  plaintiffs  ought  to  have  been 
given.  The  proof  showed  that  the  defendant,  as  the  treasurer 
of  a  military  committee,  had  received  large  sums  of  money,  to 
be  expended  in  the  purchase  of  clothing  for  the  soldiers  ;  and 
he  will  not  be  permitted  to  plead  the  illegality  of  the  con- 
tract, while  retaining  the  money.  No  man  can  take  advantage 
of  his  own  wrong.     Broom's  Legal  Maxims,  644,  §  710. 

BRICKELL,  J.  —  All  contracts,  hostile  to,  or  violative  of 
the  Constitution  or  laws,  or  of  the  public  policy  as  defined  and 
declared  by  them,  of  the  United  States,  are  invalid.  Patton  v. 
aUmer,  42  Ala.  548  ;  Shepherd  v.  Reese,  lb.  329.  The  locality 
of  the  making  of  the  contract  is  not  material  in  the  operation 
of  this  principle,  if  enforcement  is  sought  in  a  court  having  for 
its  supreme  law  the  Constitution  of  the  United  States.  If  the 
contract  is  made  without  the  jurisdiction  of  the  United  States, 
its  enforcement  within  that  jurisdiction  is  matter  of  comity, 
not  of  right.  It  is  undoubtedly  true  that  a  contract,  valid 
where  made,  is  valid  everywhere ;  but  to  this  rule  there  is  an 
universally  recognized  exception,  that  no  sovereignty  will  en- 
force within  its  jurisdiction  a  contract  offensive  to  its  laws, 
violative  of  its  policy,  or  injurious  to  its  own  interests  or  those 
of  its  own  subjects,  or,  speaking  more  properly  here,  its  own 
citizens.  Story's  Confl.  Laws,  §  244.  The  enforcement  of  such 
contracts,  in  the  jurisdiction  of  the  sovereignty  whose  laws 
they  offend,  or  whose  policy  they  violate,  because  they  were 
made  in  a  sovereignty  whose  laws  and  policy  they  did  not  op- 
pose, would  be,  pro  hac  vice,  an  abdication  of  its  own  sover- 
eignty and  independence,  and  the  recognition  as  superior  of 
the  sovereignty  and  independence  of  another,  which  could  not 
be  possibly  more  than  coequal.     Therefore,  it  is  not  material, 
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in  the  consideration  of  this  question,  to  inquire  into  the  char- 
acter imputed  to  the  governments  existing  here  during  the  war. 
They  were  certainly,  in  every  legal  and  constitutional  sense, 
foreign  to  the  government  of  the  United  States  ;  and  if  the 
validity  of  contracts,  made  under  their  dominion,  is  tested  by 
the  principles  which  would  be  applied  if  they  had  been  made 
in  Great  Britain  or  France,  the  full  measure  of  legal  right  is 
accorded  to  the  citizen. 

The  precise  question  this  record  presents  is  the  validity  of  a 
contract  made  in  aid  of  the  military  forces  of  the  Confederate 
States.  The  validity  of  such  contracts  is  matter  of  general  in- 
terest to  the  people  of  ten  states.  It  is  also  a  matter  rather  of 
federal  than  of  state  law  and  policy.  Uniformity  of  judicial 
decision,  on  the  question,  is  of  the  highest  importance.  It  lies 
within  the  province  of  the  Supeme  Court  of  the  United  States, 
finally  to  adjudicate  and  determine  the  question  ;  and  when 
that  court  has  determined  it,  the  duty  of  state  courts  is  obedi- 
ence. Otherwise,  there  would  be  diverse  decisions,  tinged  it 
may  be  by  local  passion,  prejudice,  and  interest.  It  was  said  by 
the  late  Chief  Justice  Walker,  in  reference  to  a  kindred  ques- 
tion :  "  If  the  Supreme  Court  of  the  United  States  had  so  held, 
we  would  promptly  yield  to  its  authority  and  reverse  our  rulings 
on  this  subject."  Scheible  v.  Bacho^  41  Ala.  432.  And  this 
court  has  uniformly  avowed  its  purpose  to  yield  obedience  to 
the  decisions  of  the  Supreme  Court,  on  questions  growing  out 
of  the  recent  war. 

The  question  now  presented  has  been  determined  by  the  Su- 
preme Court  of  the  United  States,  in  the  case  of  Hananer  v. 
Boane  (12  Wall.  342),  in  which  it  is  expressly  declared  that 
no  action  will  lie  for  the  price  of  goods  sold  in  aid  of  the  mili- 
tary forces  of  the  Confederate  States,  and  that  mere  knowledge 
on  the  part  of  the  seller,  of  the  purposes  to  which  they  were  to 
be  applied,  stamps  invalidity  on  the  contract.  This  decision  is 
in  accordance  with  the  case  of  Shepherd  v.  Reese ^  supra,  in 
which  it  was  held  by  this  court,  under  its  former  organization 
(Mr.  Justice  Judge  delivering  the  opinion),  that  there  could 
be  no  recovery  on  a  promissory  note  given  for  a  horse,  pur- 
chased to  be  used  in  the  military  service  of  the  Confederate 
States,  and  to  it  we  must  yield  obedience.  The  case  of  Thed- 
ford  V.  McClintoch,  at  the  January  Term,  1872  (47  Ala.  647), 
is  not  in  accordance  with  it,  and  is  overruled.  If  the  appel- 
lants sold  the  goods  to  the  appellee  with  a  knowledge  that  they 
were  purchased  to  be  used  for  uniforming  and  clothing  soldiers 
who  had  engaged,  or  were  to  engage,  in  the  war  against  the 
United  States,  they  are  not  entitled  to  recover.  If  they  had 
not  such  knowledge,  they  are  entitled  to  recover.  Mere  knowl- 
edge on  their  part  of  the  illegal  purpose  for  which  the  goods 
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were  purchased  is  all  the  law  requires,  to  pronounce  judgment 
against  the  contract.  This  is  the  rigid  rule  of  the  common 
law,  from  which  there  should  be  no  departure.  "  The  landlord 
who  lets  lodgings  to  a  woman,  knowingly  permits  her  to  carry- 
on  the  trade  of  prostitution  under  his  roof,  and  does  not  take 
the  earliest  opportunity  of  evicting  her,  and  putting  a  stop  to 
her  trade,  the  courts  will  give  him  no  assistance  for  the  recov- 
ery of  his  rent."  Add.  on  Con.  92.  No  court  would  permit 
him  to  say  he  did  not  countenance  the  prostitution  ;  that  his 
only  purpose  was  to  rent  his  premises.  The  man  who,  at  the 
gaming  table,  lends  another  money  to  be  used  in  betting,  bars 
himself  from  all  right  of  recovery.  No  plea  that  he  did  not 
game  himself,  and  had  no  interest  in  the  gaming,  will  avail  him. 
He  contributed  the  means  of  violating  law,  and  encouraged 
vice  and  dissipation.  The  druggist,  selling  arsenic  to  another, 
with  a  knowledge  that  it  is  to  be  used  in  taking  human  life, 
would  be  spurned  from  a  court  of  justice,  if  he  was  not  com- 
mitted to  the  criminal  docket.  The  insurer  effecting  an  insur- 
ance on  the  enemy's  goods  in  time  of  war  cannot,  on  the  return 
of  peace,  approach  a  court  of  justice  and  demand  a  recovery  of 
premiums,  nor  can  the  insured  demand  compensation  for  the 
loss.  Neither  would  be  heard  to  say  that  his  motive  was 
only  the  transaction  of  ordinary  business.  The  seller  of  goods 
to  be  used  in  aid  of  the  military  service  of  the  Confederate 
States,  having  knowledge  of  the  purpose  to  which  they  were  to 
be  applied,  cannot  be  allowed  to  say  he  had  no  purpose  to  vio- 
late the  law,  that  his  only  purpose  was  a  sale  of  the  goods, 
and  that  the  plying  of  his  trade,  or  the  gratification  of  his  ava- 
rice, was  superior  to  his  care  and  reverence  for  the  Constitution, 
laws,  and  policy  of  the  United  States. 

The  Circuit  Court  did  not  therefore  err,  in  refusing  the  charge 
requested  by  the  appellants,  but  did  err  in  the  charge  given. 
The  charge  given  would  have  precluded  the  appellants  from  a 
recovery,  though  they  may  have  had  no  knowledge  of  the  ille- 
gal purpose  for  which  the  goods  were  purchased.  This  is  not 
correct.  The  appellants  must  be  chargeable  with  such  knowl- 
edge, and  bare  knowledge  on  their  part  avoids  the  contract. 

For  the  error  in  the  charge  given,  the  judgment  of  the  court 
below  is  reversed,  and  the  cause  remanded. 

B.  F.  SAFFOLD,  J.  —  I  dissent  from  the  proposition  of  the 
court,  that  a  contract  for  the  sale  of  goods  is  vitiated,  because 
the  vendor  was  simply  aware,  at  the  time,  of  an  intention  on 
the  part  of  the  vendee  to  use  them  in  the  military  service  of 
the  Confederate  States.  The  plaintiffs  (appellants)  claimed 
of  the  defendant  appellee  $2,350  due  by  account  for  goods 
sold  in  October,  1861.     The  defendant  pleaded,  amongst  other 
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defences,  that  the  goods  were  purchased  for  the  purpose  of 
clothing  and  uniforming  Confederate  soldiers,  with  the  knowl- 
edge and  intention  of  such  use,  on  the  part  of  the  plaintiffs. 
A  replication  denied  the  intention  attributed  to  the  plaintiffs. 
The  court  charged,  that  the  alleged  purpose  of  the  defendant, 
if  proved,  would  alone  defeat  a  recovery.  This  court  holds  the 
charge  to  be  erroneous  ;  but  declares  that  the  simple  knowl- 
edge of  the  plaintiffs,  of  the  purpose  of  the  defendant,  would 
forbid  the  maintenance  of  the  action.  Under  the  influence  of 
this  declaration,  it  formally  overrules  the  decision  made  in 
Thedford  v.  McClintoek,  47  Ala.  The  point  of  that  decision 
was,  that  a  sale  of  a  horse,  to  one  who  was  a  Confederate  lieu- 
tenant, was  not  invalid,  because  the  vendor  knew  of  his  in- 
tention to  use  it  in  the  Confederate  military  service,  unless  he 
also  had  a  like  intention  or  purpose. 

No  more  potent  reason  can  be  given  why  courts  refuse  to 
adjudicate  between  the*  parties  to  illegal  transactions,  than  that 
the  state  cannot  afford  to  maintain  tribunals  of  justice  to  set- 
tle the  disputes  of  criminals,  and  to  dignify  them  with  its  con- 
sideration, to  the  demoralization  of  the  people.  In  the  very 
execution  of  this  principle,  it  does  deign,  in  some  instances,  to 
take  cognizance,  through  its  courts,  of  such  cases,  when  the 
parties  are  not  m  pari  delicto. 

Is  it  the  law,  that  a  sale  valid  and  lawful  in  itself  is  vitiated 
by  the  mere  knowledge  of  the  vendor  that  the  purchaser  in- 
tends to  make  an  illegal  use  of  the  property?  I  do  not  so 
construe  Hananer  v.  Doane  (12  Wall.  342),  upon  which  the 
opinion  of  this  court  is  based,  as  by  obedience.  Hananer  was 
a  recognized  supply  contractor  of  the  Confederate  government, 
and  the  promissory  notes  sued  on  were  given  by  him  in  con- 
sideration of  commissary  stores  for  the  Confederate  army,  and 
due  bills  of  his  given  to  others,  on  like  consideration,  and  taken 
up  at  his  request.  The  transactions  were  with  him  directly  as 
such  agent,  and,  therefore,  virtually  with  the  Confederate  gov- 
ernment itself. 

Knowledge  of  the  illegal  purpose  of  another  is  evidence  of 
the  intention  with  which  one  does  an  act  calculated  to  aid  him 
in  its  accomplishment.  As  such  evidence,  it  is  more  or  less 
strong  according  to  circumstances  ;  but  it  never  can  be  conclu- 
sive. In  Hananer  v.  Doane,  supra,  the  intention  of  the  payee 
of  the  notes,  as  the  essence  of  his  offence,  is  recognized  and 
conceded.  Justice  Bradley  says,  "  He  who,  being  bound  by 
his  allegiance  to  a  government,  sells  goods  to  the  agent  of  an 
armed  combination  to  overthrow  that  government,  knowing 
that  the  purchaser  buys  them  for  that  treasonable  purpose,  is 
himself  guilty  of  treason,  or  a  misprision  of  treason."  He 
quotes  from  Chancellor  Walworth  in  De  Groot  v.  Van  Duzer 
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(20  Wend.  390),  that  the  "  cases  in  which  an  independent 
contract  has  been  held  void,  from  a  mere  knowledge  of  the 
fact  of  the  illegal  end  in  view,  proceed  upon  the  ground,  that 
the  party  having  such  knowledge  intended  to  aid  the  illegal 
object  at  the  time  he  made  the  contract."  He  says,  if  Han- 
aner  had  given  the  notes  for  money  borrowed  to  redeem  his 
due  bills,  the  contract  would  have  been  legal,  notwithstanding 
the  knowledge  of  the  lender  of  the  purpose  of  its  application. 
The  decision  is,  that  promissory  notes,  given  for  goods  sold  to 
the  Confederate  government,  through  its  recognized  agent,  for 
the  purpose  of  carrying  on  the  war  against  the  United  States, 
cannot  be  collected  through  the  instrumentality  of  our  courts. 

In  the  case  under  our  consideration,  we  have  nothing  to  do 
with  the  evidence.  A  contract  "  in  aid  of  the  Rebellion  "  is 
either  illegal  in  itself,  without  regard  to  the  intention  or  knowl- 
edge of  the  parties,  or  it  is  so  because  of  that  knowledge  and 
intention.  When  the  contract  itself  is  innocent,  a  single  ex- 
ample to  the  contrary  will  disprove  the  doctrine,  that  knowl- 
edge merely,  without  evil  intention,  vitiates  it.  The  illustra- 
tion of  Chief  Justice  Eyre  in  Lightfoot  v.  Tenant  (1  Bos.  & 
Pul.  551,  556),  of  the  man  who  sells  arsenic  to  one  who,  as 
he  knows,  intends  to  poison  his  wife  with  it,  immediately  pre- 
sents the  picture  of  an  atrocious  murder,  and  a  mercenary 
wretch  who,  instead  of  preventing,  contributed  to  it  for  the 
sake  of  the  paltry  price.  But  when  it  is  suggested,  that  the 
purpose  of  the  seller  was  the  more  sure  prevention  of  the 
crime,  by  the  arrest  of  the  husband,  in  which  he  succeeded ; 
shall  we  still  say  that  he  will  not  be  allowed  to  maintain  an 
action  on  his  contract,  because  he  knew  of  the  wicked  inten- 
tion, and,  by  means  of  the  sale,  was  enabled  to  frustrate  it  ? 
If  the  assumption  be  pronounced  far-fetched  and  dangerous, 
it  is  not  more  irrational  than  that  the  husband  should  tell  of 
his  purpose,  and  not  more  dangerous  than  a  simple  refusal  to 
sell,  on  account  of  which  the  poison  was  bought  elsewhere  and 
administered. 

But  no  better  illustration  can  be  given  of  the  principle  I  con- 
tend for,  than  is  afforded  by  the  circumstances  of  the  recent 
war.  So  universal  was  the  participation  in  it,  that  every 
branch  of  industry  became  involved,  and,  perforce,  contribu- 
tory to  it.  The  people  had  to  live  by  their  labor,  as  before, 
and  the  Confederate  army  absorbed  nearly  every  other  demand. 
The  wife,  whose  husband  was  enlisted,  found  it  necessary  to 
sell  her  homespun  and  her  socks  to  soldiers,  in  order  that  she 
might  find  bread  for  her  children.  The  merchant's  necessities 
compelled  the  sale  of  his  goods  to  whosoever  would  buy.  So 
with  the  manufacturer,  the  agriculturist,  and  every  other  pro- 
ducer and  dealer.     The  United  States  government,  in  all  its 
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action  during  and  after  the  war,  shrank  from  treating  the  peo- 
ple of  the  revolted  states  as  traitors.  Shall  the  law  now  pro- 
nounce an  edict  of  excommunication  against  the  thousands  of 
personal  contracts  tinged  with  knowledge  of  aid  to  the  Rebellion, 
as  the  atmosphere  is  sometimes  laden  with  infectious  disease, 
but  which  we  must  breathe  or  die  ?  Will  not  concurrence  of 
intention  suffice,  especially  as  the  knowledge,  in  most  instances, 
is  separable  from  it,  and  could  not  possibly  have  exerted  any 
salutary  influence  ? 

Apart  from  the  reasons  before  stated,  why  the  courts  will 
not  take  cognizance  of  illegal  contracts  between  the  parties, 
it  is  by  no  means  certain  that  their  refusal  to  do  so  is  the  best 
policy.  Our  legislature  has  thought  the  opposite  course  pref- 
erable in  respect  to  change  bills  issued  to  circulate  as  money. 
R.  C.  §§  1171-73. 

I  think  I  have  shown  that  the  case  of  Hananer  v.  Doane^ 
supra,  only  decides,  that  a  contract  made  with  the  Confederate 
government,  through  its  recognized  agent,  for  army  supplies, 
is,  per  se,  illegal  and  void  ;  and  that,  where  the  contract  itself 
is  independent  and  legitimate,  the  knowledge  of  one  party  of 
the  evil  intention  of  the  other  party  is  material  only  as  it  is 
significant,  according  to  circumstances,  of  a  concurrent  partici- 
pation at  least  in  the  wicked  intention.  In  further  proof,  I 
cite  the  elaborate  and  discriminating  review  of  all  the  leading 
authorities  on  the  subject  contained  in  Kreiss  v.  Seligman,  8 
Barb.  (N.  Y.)  439  ;  Tracy  v.  Talmage,  4  Kernan  (14  N.  Y.)  ; 
Steele  v.  Curie,  4  Dana  (Ky.),  385. 

In  the  present  case,  as  in  Thedford  v.  McClintoch  (47  Ala. 
647),  the  plaintiffs,  admitting  their  knowledge  or  information  of 
the  purpose  of  the  vendee,  put  in  issue  their  personal  contract 
of  sale  with  the  vendee  for  his  own  use,  and  their  intention  in 
making  the  sale.  The  issue  is  fair  and  legitimate,  and  should 
only  be  determined  by  the  jury  from  the  evidence.  Crime,  in 
civil  as  in  criminal  cases,  has  its  life  in  the  intention,  and  can- 
not be  imputed.     It  must  be  proved. 


Marsh's  Administrator  et  ah  v.  Richardson's 
Administrator. 

JBtU  in  Equity,  to  set  aside  Assignments  of  Distributive  Interests,  and 
remove  Settlement  of  Decedent's  Estate  from  Probate  Court. 

1.  Misjoinder  and  multifariousness.  — ■  When  a  bill  seeks  to  set  aside,  on  the  ground 
of  fraud  in  its  procurement,  an  assignment  by  a  distributee  of  his  distributive  inter- 
est in  a  decedent's  estate,  the  distributee  and  the  assignee  are  the  only  proper 
parties;  and  if  other  distributees,  who  have  made  separate  assignments  of  their 
distributive  interests,  to  another  person,  are  joined  as  complainants,  and  the  bill 
seeks  to  set  aside  these  assignments  also,  and  to  remove  the  settlement  of  the  es- 
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tate  from  the  Probate  into  the  Chancery  Court,  it  is  demurrable  for  misjoinder  of 
parties,  and  also  for  multifariousness. 

2.  Decedent's  estate ;  removal  of  settlement  from  Probate  into  Chancery  Court.  —  The 
settlement  of  a  decedent's  estate  cannot  be  removed  from  the  Probate,  into  the  Chan- 
cery Court,  on  a  bill  filed  by  some  of  the  distributees,  which  seeks  to  set  aside,  on 
the  ground  of  fraud,  assij^nments  of  their  respective  distributive  interests,  made  at 
different  times  and  to  different  persons,  but  does  not  complain  of  the  administra- 
tor's management  of  the  estate,  nor  of  any  action  of  the  Probate  Court  in  refer- 
ence to  it,  and  does  not  show  any  reason  why  that  court  cannot  do  full  justice  to 
all  the  parties. 

3.  Bequest  for  "  use,  benefit,  and  maintenance  "  of  slaves  in  1857.  — A  specific  be- 
quest of  a  negro  woman  and  her  five  children,  coupled  with  a  general  residuary 
bequest  to  the  same  legatee,  "  for  the  use,  benefit,  and  maintenance  of  the  six 
above-bequeathed  servants,"  was  not  forbidden  by  any  statute,  constitutional  pro- 
vision, or  fixed  public  policy  of  this  State,  in  1857. 

Appeal  from  the  Chancery  Court  of  Dallas. 
Heard  before  the  Hon.  Chables  Tuknee. 

John  White,  for  appellants. 

Fellows  &  John,  contra. 

PETERS,  C.  J.  —  This  is  a  bill  stating  a  case  on  fraud 
committed  by  Alfred  H.  Marsh  in  procuring  the  assignment 
of  Allen  Richardson's  distributive  interest  in  his  brother's 
estate,  made  on  the  9th  day  of  February,  1861.  This  con- 
tract of  assignment  is  in  writing,  and  it  is  executed  by  Rich- 
ardson and  Marsh  only;  and  none  of  the  other  complainants 
or  defendants  named  in  the  bill  are  interested  in  it,  or  bound 
by  it.  Among  other  things,  the  bill  is  filed  to  have  this  as- 
signment set  aside,  and  to  relieve  Richardson  from  its  opera- 
tion, on  account  of  fraud  committed  by  Marsh  in  procuring  it. 
In  such  a  suit,  only  Richardson  is  the  proper  party  complain- 
ant, and  Marsh  is  the  proper  party  defendant,  or,  in  case  of 
his  death,  his  personal  representative.  Yet  three  of  Richard- 
son's sisters,  who  are  equal  distributees  of  his  brother's  estate, 
and  who  made  like  assignments  of  their  separate  distributive, 
shares  in  said  estate  to  Henry  B.  Elliot,  in  which  neither 
Richardson  (the  complainant)  nor  Marsh  joined,  or  had  any 
interest,  are  also  made  co-complainants  with  Richardson  ;  and 
Elliot,  who  is  dead,  by  his  personal  representative,  and  all  the 
distributees  of  the  estate  to  be  divided  are  made  co-defendants 
with  Marsh,  by  his  personal  representative,  and  also  John 
White,  the  administrator  de  bonis  non  of  the  estate  of  John 
Richardson,  deceased,  whose  estate  is  to  be  divided  ;  and 
White  &  Portis,  as  attorneys,  who  hold  some  of  the  funds  of 
this  estate,  are  also  made  parties  defendant.  The  relief  asked 
against  Elliot  is  the  same  as  that  asked  against  Marsh,  that  is, 
to  have  the  assignments  to  Elliot  set  aside  for  fraud  perpe- 
trated by  EUiot  in  procuring  them  ;  and  the  fraud  imputed  to 
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Elliot  is  not  in  any  manner  connected  with  Marsh,  but  it  is  an 
independent  and  wholly  separate  affair.  And  in  the  amended 
bill  these  are  made  to  rest  upon  grounds  of  avoidance  quite 
different  from  those  asserted  in  the  original  bill,  that  is,  the 
coverture  of  Mrs.  Davidson  and  Mrs.  Williams,  and  the  men- 
tal incompetency  of  Rebecca  Richardson.  There  is  no  case 
made  against  White,  the  representative  of  John  Richardson, 
deceased,  and  none  against  White  &  Portis,  as  attorneys  at 
law,  and  none  against  any  of  the  defendants,  except  Marsh 
and  Elliot,  who  are  dead,  and  represented  by  their  adminis- 
trators. White,  in  his  answer,  as  the  representative  of  the 
estate  of  John  Richardson,  deceased,  demurs  to  the  bill  for 
want  of  equity.  White  &  Portis  put  in  a  like  demurrer,  and 
White  also  demurs  to  the  bill  as  the  representative  of  the 
estate  of  Elliot ;  and  the  representative  of  Marsh,  who  is  dead, 
does  the  same.  Willis  P.  King,  who  is  the  executor  of  the 
will  of  John  Richardson,  deceased,  and  the  principal  legatee, 
is  also  made  a  defendant,  but  only  in  his  personal  capacity. 
On  the  hearing  of  the  demurrers,  the  court  overruled  them, 
and  proceeded  to  a  final  decree  against  the  representatives  of 
the  estates  of  Elliot  and  Marsh,  by  which  the  assignments  to 
Elliot  and  Marsh  are  declared  void,  and  cancelled,  and  the 
Chancery  Court  assumes  jurisdiction  of  the  administration  of 
the  estate  of  John  Richardson,  deceased.  Upon  appeal  from 
this  decree,  by  the  representatives  of  the  estates  of  said  John 
Richardson,  deceased,  and  Elliot  and  Marsh,  this  decree  is  im- 
peached in  this  court  for  error. 

1.  There  is  clearly  a  misjoinder  of  parties  complainant  in 
this  bill.  There  is  no  privity  of  contract  or  estate  between 
Marsh  and  Elliot,  or  between  Allen  Richardson  and  the  other 
complainants.  This  is  apparent  on  the  face  of  the  bill.  Such 
a  misjoinder  is  fatal  on  demurrer.  2  Ala.  406 ;  9  Port.  697  ; 
6  Ala.  303 ;  20  Ala.  426 ;  9  Ala.  351 ;  34  Ala.  437  ;  Story's 
Eq.  PI.  §§  227,  231.  The  bill  in  this  suit  is  also  multifarious. 
It  unites  demands  of  several  matters  of  a  distinct  and  in- 
dependent nature  against  the  defendants  who  represent  Elliot 
and  Marsh.  In  such  a  case,  the  court  of  its  own  accord  may 
dismiss  the  bill,  if  there  is  a  demurrer.  Story's  Eq.  PI.  §  271, 
and  notes. 

2.  Besides  this,  there  is  no  ground  stated  in  the  bill  which 
would  authorize  the  cause  to  be  withdrawn  from  the  jurisdiction 
of  the  Probate  Court,  and  transfer  it  to  a  Court  of  Chancery. 
There  is  no  complaint  of  the  action  of  that  court,  and  no  com- 
plaint of  the  representative  of  John  Richardson,  deceased,  in 
his  management  of  the  estate  to  be  distributed  ;  and  the  admin- 
istrator does  not  ask  the  aid  of  the  Chancery  Court,  to  enable 
him  to  administer  his  trust.     If  the  assignments  complained  of 
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are  fraudulent,  they  are  void  ;  and  this  can  be  as  well  shown  in 
a  Court  of  Probate  as  in  a  Court  of  Chancery.  Without  going 
into  the  other  questions  raised  in  the  assignment  of  errors,  the 
bill  should  have  been  dismissed  on  the  demurrers  of  White,  inter- 
posed in  his  answers  ;  and  the  court  erred  in  failing  to  do  so. 

8.  The  present  cause  cannot  proceed  in  its  present  shape, 
without  a  disregard  of  the  long  estabhshed  rules  of  equity 
pleading,  which,  have  been  repeatedly  sanctioned  by  the  judg- 
ment of  this  court.  1  Brickell's  Dig.  p.  750,  ch.  xxiv.  on 
Parties,  ubique.  But  as  the  present  bill  will  be  dismissed  with- 
out prejudice,  in  the  event  of  any  future  suit  touching  the  same 
matters,  it  may  become  necessary  to  consider  the  will  of  John 
Richardson,  deceased,  the  dispositions  of  which  seem  to  have  been 
declared  void  by  the  rebel  Probate  Court  of  Marengo  County, 
in  1861.  This  judgment  of  the  Probate  Court  is  not  made  a 
part  of  the  present  proceeding,  except  by  way  of  recital  and 
reference,  so  far  as  I  have  been  able  to  learn  from  the  record. 
In  case  this  judgment  of  nullity  of  the  will  was  rendered  during 
the  interregnum  of  the  legal  government  in  the  time  of  the  late 
war,  it  is  not  absolutely  conclusive,  and  its  accuracy  may  be 
inquired  into.  Mosely  v.  Tuthill,,  45  Ala.  621.  The  will  in 
this  case  was  executed  and  published,  as  required  by  law,  on  the 
25th  day  of  August,  in  the  year  1857  ;  and  on  the  death  of  the 
testator  in  the  same  year  it  went  into  effect.  It  was,  therefore, 
not  affected  by  the  act  of  the  legislature,  entitled  "  An  act  to 
amend  the  law  in  relation  to  the  emancipation  of  slaves,"  ap- 
proved on  January  25,  1860.  Pamph.  Acts  1859-1860,  p.  28, 
No.  36,  §  5.  Nor  by  the  Constitution,  which  was  amended  so 
as  to  forbid  emancipation  during  the  Confederate  supremacy. 
Then  did  it  violate  the  law,  or  the  fixed  public  policy  of  the 
State,  in  force  at  the  time  it  took  effect  ?  This  depends  upon 
the  power  of  the  testator  over  his  property  at  his  death.  Chief 
Justice  Marshall,  speaking  of  this  power,  says :  "  It  would 
seem  to  be  a  consequence  of  the  absolute  power  which  a  man 
possesses  over  his  own  property,  that  he  may  make  any  dispo- 
sition of  it  which  does  not  interfere  with  the  existing  rights  of 
others,  and  such  disposition,  if  fair  and  real,  will  be  valid.  The 
limitations  on  this  power  are  those  only  which  are  prescribed 
by  law."  Sexton  v.  Wheaton^  8  Wheat.  222,  242.  In  a  like  case, 
speaking  of  a  will  for  the  manumission  of  slaves  in  Tennessee, 
Justice  Thompson,  of  the  same  court,  uses  this  language :  "  As 
a  general  proposition,  it  would  seem  a  little  extraordinary  to 
contend  that  the  owner  of  property  is  not  at  liberty  to  renounce 
his  right  to  it,  either  absolutely,  or  in  any  modified  manner  he 
may  think  proper.  Between  the  owner  and  his  slave  it  would  re- 
quire the  most  explicit  prohibition  by  law  to  restrain  the  right." 
M"  Cutchen  v.  Marshall,  8  Pet.  220, 238.  Chief  Justice  Chilton, 
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of  this  court,  referring  to  the  same  power,  uses  like  language. 
He  says  :  "  The  master  (owner),  having  an  unqualified  property 
in  his  slaves,  may  dispose  of  them  in  any  way  he  pleases,  un- 
less restrained  by  some  rule  of  law,  or  some  fixed  policy  of 
state.  Thejws  disponendi,  or  right  of  disposing  of  his  property, 
is  an  inseparable  incident  to  his  absolute  and  unqualified  owner- 
ship." Atwood's  Heirs  v.  Beck,  21  Ala.  590,  608.  And  Doc- 
tor Rutherforth,  an  eminent  writer  on  Natural  Law,  speaks  to 
the  same  import.  He  declares  that  "  Full  property  in  a  thing 
is  a  perpetual  right  to  use  it  to  any  purpose,  and  dispose  of  it 
at  pleasure.  Property,  in  the  strict  notion  of  it,  is  such  a  right 
to  a  thing  as  excludes  all  persons  except  the  proprietor  from  all 
manner  of  claim  upon  it.  No  person,  therefore,  can,  consist- 
ently with  such  a  right,  take  the  thing  from  him  at  any  time, 
or  hinder  him  in  the  free  use  of  it,  or  prevent  him  from  dis- 
posing of  it  as  he  pleases."  Ruth.  Nat.  Law,  pp.  34,  35.  These 
are  not  exceptional  authorities,  but  they  speak  the  settled  doc- 
trine of  the  courts  of  highest  credit,  and  the  most  eminent  text 
writers  upon  this  power.  4  Kent,  p.  326,  marg.  ;  Angel  on 
Ass.  p.  1. 

The  will  in  this  case  is  a  brief  one.  It  is  in  the  following 
words  :  "  I,  John  Richardson,  of  Marengo  County,  State  of 
Alabama,  do  hereby  make  this  my  last  will  and  testament,  in 
manner  and  form  following,  that  is  to  say :  1.  After  the  pay- 
ment of  my  just  debts  and  funeral  expenses,  I  give  to  Willis 
P.  King  the  following  named  servants,  namely,  woman  Henri- 
etta, boy  Nathan  Jackson,  girl  Louisa,  boy  William,  girl  Ma- 
tilda, boy  James.  2.  I  also  will  and  bequeath  unto  the  above 
named  Willis  P.  King  all  the  rest  and  residue  of  my  estate,  both 
personal  and  real,  wheresoever  or  whatsoever  kind,  for  the  use, 
benefit,  and  maintenance  of  the  six  above  bequeathed  servants, 
viz. :  Henrietta,  Nathan  Jackson,  Louisa,  William,  Matilda,  and 
James.  And  lastly,  I  do  hereby  constitute  and  appoint  my 
friend,  Willis  P.  King,  executor  of  this  my  last  will  and  testa- 
ment, hereby  revoking  all  other  or  former  wills  or  testaments 
by  me  heretofore  made.  In  witness  whereof,  I  have  hereunto 
set  my  hand  and  affixed  my  seal,  this  25th  day  of  August,  one 
thousand  eight  hundred  and  fifty-seven. 

"  John  Richardson.        [seal.]  " 

It  is  very  plain  to  be  seen  that  this  instrument  does  not  seek 
to  emancipate  any  slaves,  either  directly  or  indirectly.  Nor 
does  it  attempt  to  license  them  to  hire  themselves  to  other  per- 
sons, or  to  hire  their  own  time,  or  to  go  at  large,  or  to  violate 
any  law  of  the  State,  or  its  fixed  public  policy.  Code  of  Ala. 
§§  1005,  2144.  But  the  owner,  who  is  the  testator,  gives,  by 
his  will,  certain  "  servants,"  as  he  called  them,  as  slaves  to  his 
legatee,  to  be  the  property  of  such  legatee,  in  accordance  with 
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the  law  and  the  fixed  policy  of  the  State  touching  sucli  property. 
Code  of  Ala.  §§  1589,  1595.  He  also  gives,  along  with  these 
persons,  certain  other  property  to  the  same  legatee,  "  for  the 
use,  benefit,  and  maintenance  "of  "  the  servants  "  thus  given. 
Was  this  provision  for  the  "  maintenance  "  of  slaves  during  their 
lives  forbidden  by  the  law  or  the  public  policy  of  the  State  at 
that  time  ?  The  gift  did  not  in  any  wise  tend  to  impair  or  en- 
danger the  institution  of  slavery.  It  may  have  been  a  very 
proper  duty  to  these  persons,  which  could  not  have  been  per- 
formed in  any  other  way.  Could  not  property  be  then  given 
to  another  person,  to  feed,  clothe,  and  maintain  negro  slaves  so 
long  as  they  might  live  ?  This  was  what  the  owner  was  bound 
to  do  by  the  law  then  in  force,  during  his  life.  He  was  bound 
to  treat  his  slave  with  humanity,  provide  him  with  a  sufficiency 
of  healthy  food  and  necessary  clothing,  cause  him  to  be  properly 
attended  during  his  sickness,  and  provide  for  his  necessary  wants 
in  his  old  age.  Rev.  Code,  §  2043.  The  failure  to  discharge  these 
important  duties  was  an  indictable  offence.  Rev.  Code,  §  3297. 

I  am  aware  of  the  decisions  of  this  court  which  declare,  that 
a  gift  to  a  slave,  or  to  another  to  hold  for  him,  is  void.  Trotter 
V.  Blocker  ^  Wife,  6  Port.  269 ;  Pool  v.  Sarrison,  18  Ala. 
514 ;  RohersorCs  Heirs  v.  Mobersoii's  ExW,  21  Ala.  273  ;  Car- 
roll ^  Wife  V.  Brumby,  AdmW,  13  Ala.  102.  But  this  princi- 
ple was  greatly  shaken,  if  not  abandoned,  in  the  case  of  At- 
wood's  Heirs  v.  Beck,  21  Ala.  590,  and  also  the  subsequent 
case  of  Abercrombie^s  Executors  v.  Abercrombie' s  Heirs,  27  Ala. 
489.  But  the  present  case  is  different  from  the  cases  above 
cited.  The  provision  here  was  simply  an  effort  to  do  what  the 
law  permitted  and  required  during  the  testator's  life,  —  that 
is,  "  aid  and  maintain  "  certain  of  his  slaves  after  his  decease. 
The  learned  counsel  for  the  appellees  insinuate,  in  their  brief, 
that  the  "  woman  Henrietta  "  was  the  wife  of  the  testator,  and 
that  the  other  persons  mentioned  in  his  will  were  his  children, 
and  that  King,  the  executor,  had  married  "  the  mulatto 
daughter  "  of  this  woman  and  the  testator.  If  this  be  so  (and 
the  respectful  language  used  to  designate  "  Henrietta  and  her- 
children  "  in  the  testament  as  "  servants,"  and  not  as  "  slaves," 
is  calculated  to  deepen  this  impression),  then,  the  effort  to  aid 
her  in  her  servitude,  and  to  maintain  her  and  her  children  dur- 
ing their  lives,  can  hardly  be  denounced  as  inhumane  or  unlaw- 
ful, in  one  who  had  shared  her  bed  as  the  mother  of  his  chil- 
dren, humble  and  helpless  as  she  might  be,  before  the  law  and 
in  the  eye  of  the  fixed  public  policy  of  the  State. 

The  will  was,  therefore,  not  void,  as  declared  by  the  Probate 
Court.  But  as  this  is  alleged  in  the  bill  in  this  case,  and  ad- 
mitted by  the  demurrer,  this  question  can  have  no  influence  in 
the  present  judgment. 
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The  judgment  of  the  court  below  is  reversed,  and  the  bill  is 
dismissed,  with  costs,  but  without  prejudice. 


Murphey  v.  Mobile  Trade  Company. 

Trover  for  Conversion  of  Steamboat. 

Maritime  contract ;  jurisdiction  of  state  courts  to  enforce  hy  admiralty  process.  — 
Where  supplies  are  furnished  in  the  port  of  Mobile,  at  the  instance  of  the  master, 
for  the  use  of  a  steamboat  duly  enrolled  in  that  port,  and  plying  between  Mobile 
and  Columbus,  Mississippi,  this  creates  a  maritime  contract,  which  cannot  be  en- 
forced, by  admiralty  process,  in  the  state  courts;  and  this,  whether  Mobile  was 
the  home  port  of  the  vessel  or  not. 

Appeal  from  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  J.  Q.  Smith. 

BoYLES  &  Overall,  for  appellant. 

Dabgan  &  Taylor,  contra. 

B.  F.  SAFFOLD,  J.  —  The  appellant  sued  the  appellee  in 
trover,  for  the  conversion  of  the  steamboat  Mist,  her  tackle, 
apparel,  and  furniture.  Judgment  was  given  for  the  defend- 
ant, under  charges  and  rulings  of  the  court,  which  were  ex- 
cepted to.  The  vessel  was  the  property  of  the  plaintiff  when 
it  was  seized  and  sold  under  "  Proceedings  in  Admiralty,"  in- 
stituted in  the  City  Court  of  Mobile,  by  virtue  of  sections 
3127-3147  of  the  Revised  Code.  The  defendant  was  the  pur- 
chaser at  the  sale  referred  to.  The  question  between  the  par- 
ties is,  whether  the  state  law  was  sufficiently  operative  to  val- 
idate the  sale  as  made.  This  question  has  been  decided  in  the 
negative  by  this  court,  on  an  appeal  taken  directly  from  the 
proceedings  in  admiralty.  Mist  v.  Martin,  Cowen  ^  Co.  41 
Ala.  712. 

The  facts  of  the  former  case,  and  of  this  one,  necessary  to  be 
mentioned,  are  as  follows :  The  vessel  was  the  property  of 
the  appellant,  Murphey,  a  resident  citizen  of  Mississippi.  It 
was  built  in  Pennsylvania,  and  was  duly  enrolled  and  licensed 
in  the  port  of  Mobile,  and  was  plying  between  that  place  and 
Columbus,  Mississippi.  While  so  employed,  Martin,  Cowen 
&  Co.,  grocery  merchants,  residing  and  doing  business  in  Mo- 
bile, as  their  libel  recites,  "sold  and  furnished  to  the  said 
steamer  Mist  victuals  and  supplies,  at  the  instance  of  the  mas- 
ter and  his  agents."  Afterwards  they  proceeded  to  coerce  pay- 
ment, by  the  seizure  of  the  boat  in  the  manner  provided  by  the 
statute  for  the  enforcement  of  the  lien  which  it  gave.     As  the 
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seizure  was  made  within  twenty  days  of  the  return  terra  of  the 
process,  and  no  stipulation  was  entered  into  by  the  owner,  mas- 
ter, or  other  person,  the  court,  not  being  authorized  to  render 
judgment  at  the  first  term,  ordered  a  sale  of  the  boat,  her 
tackle,  apparel,  and  furniture,  for  cash,  to  be  paid  into  court 
and  held  subject  to  its  order,  in  precise  conformity  with  the 
statute.  The  sale  was  made  as  directed,  and  the  defendants  in 
this  case  became  the  purchasers.  At  the  next  term  of  the  court, 
the  cause  was  determined  in  favor  of  the  libellants.  That  judg- 
ment was  reversed  in  this  court,  on  the  ground  that  the  City 
Court  had  no  such  jurisdiction  as  it  attempted  to  exercise. 

Notwithstanding  the  status,  of  that  case,  the  Circuit  Court 
held  in  this  case  that  Mobile  was  the  home  port  of  the  vessel, 
by  virtue  of  her  registry,  enrolment,  and  license,  and  as  the 
supplies  were  furnished  to  her  there,  no  maritime  lien  existed, 
for  the  enforcement  of  which  the  federal  courts  have  the  ex- 
clusive jurisdiction.  Charges  asked  by  the  plaintiff,  to  the 
effect  that  Mobile  was  not  the  home  port  of  the  vessel,  if  the 
owner  lived  in  Mississippi ;  and  that  the  sale  was  void,  because 
of  the  want  of  jurisdiction  in  the  City  Court  to  order  it,  and 
also  of  the  reversal  of  the  judgment  in  that  case,  were  refused. 
The  instructions  given  and  refused  are  assigned  as  errors. 

The  Circuit  Court  erred  in  confining  the  exclusive  jurisdic- 
tion of  the  Court  of  Admiralty  to  cases  of  maritine  lien.  The 
federal  Constitution  extends  the  judicial  power  of  the  United 
States  to  all  cases  of  admiralty  and  maritime  jurisdiction.  U. 
S.  Const.  Art.  III.  §  2.  And  the  ninth  section  of  the  Judiciary 
Act  of  1789  confers  upon  the  District  Courts  "  exclusive  origi- 
nal cognizance  of  all  civil  causes  of  admiralty  and  maritime 
jurisdiction :  .  .  .  .  saving  to  suitors,  in  all  cases,  the  right 
of  a  common-law  remedy,  where  the  common  law  is  competent 
to  give  it."  The  12th  Rule  of  Admiralty  Practice,  of  May 
1st,  1859,  provided  that  "In  all  suits  by  material-men,  for 
supplies,  or  repairs,  or  other  necessaries,  for  a  foreign  ship,  or 
for  a  ship  in  a  foreign  port,  the  libellant  may  proceed  against 
the  ship  and  freight  in  rem,  or  against  the  master  or  owner 
alone  in  personam.  And  the  like  proceedings  in  personam,  hut 
not  in  rem,  shall  apply  to  cases  of  domestic  ships,  for  supplies, 
repairs,  or  other  necessaries." 

There  can  be  no  doubt  of  the  maritime  character  of  the  con- 
tract, for  the  enforcement  of  which  the  vessel  was  sold,  whether 
it  created  a  lien  or  not.  It  was  for  proper  supplies  furnished 
at  the  instance  of  the  master,  for  the  use  of  an  enrolled  vessel 
employed  in  commerce  on  a  river  navigable  from  the  sea.  Such 
a  contract  is  within  the  admiralty  jurisdiction  of  the  United 
States  District  Court,  whether  the  vessel  was  foreign  or  domes- 
tic, or  whether  the  supplies  were  furnished  in  the  home  port  or 
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another.  The  Constitution,  and  the  Judiciary  Act  above  cited, 
make  it  so.  If  it  created  no  maritime  lien,  the  proceeding 
would  have  to  be  in  personam.  On  the  6th  of  May,  1872,  the 
12th  Rule  of  May  1st,  1859,  was  amended,  so  as  to  read,  "  In 
all  suits  by  material-men,  for  supplies,  or  repairs,  or  other  nec- 
essaries, the  libellant  may  proceed  against  the  ship  and  freight 
in  rem,  or  against  the  master  or  owner  alone  in  personam^ 
This  amendment,  restricted  to  cases  arising  since  it  took  effect, 
sweeps  away,  very  properly,  the  embarrassing  distinctions 
which  prevailed  between  foreign  and  domestic  vessels,  and  the 
foreign  and  home  ports.  Under  its  operation  a  case  like  the 
present  would  proceed  by  libel  wnthout  difficulty.  It  and  the 
old  12th  Rule  of  September  1st,  1845,  and,  as  well,  the  12th 
Rule  of  May  1st,  1859,  most  clearly  manifest  the  opinion  of 
the  Supreme  Court  of  the  United  States  in  respect  to  the  ex- 
tent of  the  jurisdiction  of  the  United  States  District  Courts  in 
maritime  cases,  without  regard  to  lien.  In  fact,  while  the  dis- 
tinction is  more  serviceable  in  argument  than  practical  in  busi- 
ness, the  liability  of  the  ship  and  freight  for  necessaries  is  not 
technically  a  lien.  It  is  an  individual  responsibility,  admitted 
and  established  by  universal  concurrence,  from  the  necessity  of 
the  case.  On  this  account,  the  enforcement  of  it  is  committed 
to  the  supreme  national  authority.  Under  the  federal  Con- 
stitution, the  states  could  not  displace  a  prior  contract  lien 
acquired  by  others  in  favor  of  these  contracts  with  the  mate- 
rial-men.    It  would  be  impairing  the  obligation  of  contracts. 

In  further  proof  of  the  admiralty  jurisdiction  of  the  federal 
court  over  this  case.  The  Greneral  Smith  (4  Wheat.  439)  is 
directly  in  point.  The  suit  was  by  libel  in  the  District  Court, 
for  stores  and  supplies  furnished  at  Baltimore,  that  being  the 
home  port  of  the  vessel,  and  the  residence  of  the  owner.  It 
was  held  that  there  was  no  lien  by  maritime  law  ;  and  as  none 
by  municipal  law  was  shown,  the  proceedings  were  adjudged 
invalid.  The  court  said,  "If  this  had  been  a  suitm personam, 
there  would  not  have  been  any  hesitation  in  sustaining  the  ju- 
risdiction of  the  District  Court." 

It  has  been  so  emphatically  decided  by  the  United  States 
Supreme  Court  that  civil  cases  of  admiralty  and  maritime  juris- 
diction cannot  be  prosecuted  in  the  state  courts,  by  proceedings  in 
rem,  that  it  is  unnecessary  to  do  more  than  cite  the  authorities. 
The  Belfast,  7  Wall.  644 ;  Bine  v.  Trevor,  4  Wall.  555 ;  The 
Moses  Taylor,  4'Wall.  411 ;  The  Eagle,  8  Wall.  15.  See  also 
Moir  V.  Dusaque,  Mich.  U.  S.  D.  C,  April  Law  Times,  1871, 
p.  84.  These  cases  decide,  that  original  cognizance  of  maritime 
contracts  is  exclusively  in  the  federal  District  Courts ;  that 
the  common-law  remedy,  saved  to  suitors,  is  such  a  one  as 
attaches  to  the  interest  of  the  owner  in  the  vessel  because  it  is 
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held  as  the  property  of  the  defendant,  and  not  as  the  offending 
or  responsible  thing ;  that  a  state  cannot  create  a  maritime 
lien,  nor  confer  authority  on  its  courts  to  enforce  such  a  lien 
by  a  suit  or  proceeding  in  rem,  as  practised  in  the  Admiralty 
Courts. 

There  can  be  no  doubt  that  the  admiralty  jurisdiction,  con- 
ferred by  the  Constitution  on  the  United  States  courts,  extends 
to  all  navigable  waters,  whether  salt  or  fresh,  whether  tide  wa- 
ters or  not,  and  wherever  situated,  which  are  subservient  to 
the  purposes  of  commercial  intercourse ;  and  to  every  vessel 
or  other  water  craft  susceptible  of,  and  actually  engaged  in, 
such  intercourse ;  and  to  every  contract  for  the  benefit  of  such 
vessel  necessary  to  its  use  and  employment  in  such  intercourse 
on  the  waters  described.     Conkling's  Treatise,  4th  ed.  p.  256. 

The  "  Proceedings  in  Admiralty,"  as  contained  in  the  Re- 
vised Code  (§§  3127-3147),  were  so  evidently  intended  to  set 
up  an  admiralty  jurisdiction  in  the  courts  of  law  of  the  State, 
which  is  contrary  to  the  Constitution  and  laws  of  the  United 
States,  that  it  is  scarcely  a  question  whether,  under  these 
statutes,  a  proceeding  could  be  maintained  against  a  vessel  in 
a  case  not  maritime.  If  such  a  case  could  arise,  I  think  the 
law  would  be  subject  to  the  constitutional  objections :  1st,  of 
impairing  the  obligations  of  contracts,  in  superseding  liens  pre- 
viously acquired  by  contract ;  2d,  of  debarring  a  citizen  from 
defending,  by  himself  or  counsel,  a  civil  cause  to  which  he  was 
a  party,  and  of  denying  to  him  a  remedy  by  due  process  of  law 
for  injury  done  him  in  his  lands,  goods,  &c.,  in  selling  his  prop- 
erty without  notice  to  him,  and  without  judicial  ascertainment 
of  the  debt  for  which  it  was  sold. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Williams's  Devisees  v.  Williams's  Administrator. 

Petition  for  Sale  of  Decedent's  Lands,  for  Payment  of  Debts. 

1 .  Liability  of  decedent's  lands  for  payment  of  debts.  —  The  statutes  of  this  State 
charge  the  whole  of  a  decedent^s  property,  with  a  few  specified  exceptions,  with 
the  payment  of  his  debts  (Rev.  Code,  §§  2060,  2079-80),  and  authorize  a  sale  of 
his  lands  for  this  purpose ;  and  his  personal  representative  cannot  defeat  this 
charge,  by  delivering  the  lands  to  the  devisees  under  the  will  before  the  debts  are 
paid. 

2.  Scde  of  decedent's  lands  for  payment  of  debts ;  jurisdiction  of  Probate  Court  to 
order.  —  The  jurisdiction  of  the  Probate  Court,  to  order  a  sale  of  the  decedent's  lands 
for  the  payment  of  debts,  attaches  when  a  petition  is  filed  by  the  executor,  or  by 
the  administrator  with  the  will  annexed,  alleging  that  the  decedent  died  seised  of 
the  lands  sought  to  be  sold,  and  that  said  lands  lie  within  the  jurisdiction  of  the 
court,  and  that  there  are  valid  unpaid  debts  against  the  estate,  and  that  the  per- 
sonal estate  is  insufficient  for  their  payment,  and  that  the  will  gives  no  power  to 
sell  the  lands  for  that  purpose. 


440  SUPREME   COURT 

[Williams's  Devisees  v.  Williams's  Administrator.] 

3.  Same ;  parties.  —  If  the  lands  sought  to  be  sold  have  been  devised  by  the  tes- 
tator, the  devisees  are  the  only  necessary  parties  defendant  to  the  proceeding. 

4.  Same ;  pleadings.  — If  the  petition  is  contested,  matter  which  is  good  only  in 
abatement,  e.  g.  the  non-joinder  of  a  necessary  party  defendant,  cannot  be  joined 
in  the  answer  or  plea,  with  matter  which  is  good  only  in  bar. 

5.  Same  ;  evidence.  —  On  the  trial  or  hearing  of  the  application,  all  the  jurisdic- 
tional facts  must  be  proved  as  alleged,  unless  they  are  admitted  ;  and  if  the  appli- 
cation is  contested,  the  evidence  offered  must  be  confined  to  some  one  or  more  of 
the  jurisdictional  facts. 

6.  Construction  of  will,  as  to  executor's  power  to  sell  lands  for  payment  of  debts. — 
A  clause  in  these  words  :  "  I  do  hereby  appoint  my  beloved  friend,  J.  H.,  as  execu- 
tor of  this  my  last  will  and  testament,  to  sell  and  collect  such  property  or  debts  as 
may  fall  into  his  hands,  pay  off  such  lawful  claim  or  claims  as  may  be  justly  pre- 
sented, returning  unto  each  heir  their  portion  thereof  according  to  law,"  —  does 
not  authorize  the  executor  to  sell,  for  the  payment  of  debts,  lands  devised  by  the 
will. 

Appeal  from  the  Probate  Court  of  Greene. 

In  the  matter  of  the  estate  of  Lawrence  Williams,  deceased, 
on  the  application  of  Thomas  C.  Clark,  the  administrator  with 
the  will  annexed,  to  sell  certain  lands  which  said  decedent  had 
devised  to  the  appellants,  for  the  purpose  of  paying  the  out- 
standing debts  of  the  estate.  The  material  facts  are  stated  in 
the  opinion  of  the  court. 

Morgan  &  Jolley,  for  appellants. 

Clarke  &  Coleman,  contra. 

PETERS,  C.  J.  —  This  is  an  appeal  from  an  order  of  the 
Probate  Court  of  Greene  County,  made  on  the  application  of 
the  administrator  de  bonis  non  of  the  estate  of  Lawrence 
Williams,  deceased,  with  the  will  annexed,  giving  said  admin- 
istrator authority  to  sell  certain  lands  of  said  deceased,  de- 
scribed in  the  application,  for  the  payment  of  the  debts  of  said 
deceased,  when  there  was  a  will  which  devised  said  lands  to 
certain  persons  named  in  said  will.  The  order  for  the  sale  was 
contested  in  the  court  below  by  the  heirs  and  devisees  of  said 
deceased  testator.  The  contest  seems  to  have  been  made  on 
two  grounds :  The  one  was,  that  there  was  a  will  which  de- 
prived the  court  of  jurisdiction  ;  the  other  was,  that,  admitting 
the  jurisdiction  to  exist,  the  court  committed  fatal  errors  in  its 
exercise,  as  shown  by  the  record.  The  order  for  the  sale  was 
granted.  The  heirs  and  devisees  bring  the  case  here,  and 
assign,  as  errors,  a  want  of  jurisdiction  in  the  court  below,  and 
certain  irregularities  in  its  exercise,  which  the  appellants  in- 
sist are  fatal  to  the  validity  of  the  order. 

With  certain  exceptions,  the  law  charges  the  whole  property 
of  the  decedent  with  the  payment  of  his  debts,  and  authorizes 
a  sale  of  the  same  for  that  purpose.  Rev.  Code,  §  2060.  This 
charge  the  executor  or  administrator  cannot  defeat  by  a  distri- 
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bution  of  the  lands  under  devises  in  the  will,  before  the  debts 
are  paid.  In  order  to  ascertain  what  the  law  demands  in  a 
proceeding  to  sell  the  realty,  it  is  necessary  to  take  some  notice 
of  the  statute,  which  confers  the  power  upon  the  Probate  Court 
to  make  such  an  order  as  the  one  in  controversy  in  this  case. 
The  decree  complained  of  was  rendered  on  the  14th  day  of 
July,  1870.  At  that  time,  the  Court  of  Probate  was  a  court 
of  "  general  jurisdiction,"  so  far  as  the  laws  of  the  State  had 
clothed  it  with  power  to  act.  Const.  Ala.  1867,  Art.  VI.  §  9. 
The  Code  directs  that  lands  may  be  sold  by  the  executor,  or 
administrator  with  the  will  annexed,  for  the  payment  of  debts, 
when  the  will  gives  no  power  to  sell  the  same  for  that  purpose, 
and  the  personal  estate  is  insufl&cient  therefor.  Rev.  Code, 
§  2070.  The  mode  of  procedure  is  also  pointed  out  by  the 
Code.  Rev.  Code,  §§  2081,  2082,  and  sections  there  referred 
to.  The  application  for  such  an  order  must  show,  as  facts 
which  authorize  the  exercise  of  jurisdiction,  that  there  is  an 
executor,  or  administrator  with  the  will  annexed,  who  makes 
the  application  ;  that  the  testator  died  seised  of  the  lands 
sought  to  be  sold,  and  which  lie  within  the  jurisdiction  of  the 
court ;  that  the  will  gives  no  power  to  sell  the  lands  described 
in  the  application  for  the  payment  of  debts ;  that  there  are 
valid  debts  of  the  testator  unpaid,  which  his  estate  is  liable  to 
pay ;  and  that  the  personal  estate  is  insufficient  for  their  pay- 
ment. When  this  application  is  made,  or  filed  in  the  proper 
court,  the  jurisdiction  is  complete,  so  far  as  the  power  to  make 
a  final  decree  in  the  cause  is  involved.  Satcher  v.  Sateher,  41 
Ala.  26.  But  before  the  court  can  proceed  to  make  any  such 
final  decree,  except  a  decree  to  dismiss  the  application  and  tax 
the  applicant  with  the  costs,  a  proper  time  must  be  set  for  the 
hearing  of  the  application,  and  notice  of  the  same  must  be 
given  to  the  heirs  and  devisees  as  required  by  the  statute,  if 
the  parties  entitled  to  such  notice  do  not  appear  at  the  day  of 
hearing  and  waive  the  same.  Rev.  Code,  §§  2082,  2083, 
2223,  2224,  2227.  On  the  day  of  the  hearing,  the  applicant 
must  show  to  the  court,  "  that  the  personal  property  of  the 
estate  is  insufficient  for  the  payment  of  the  debts."  Rev.  Code, 
§  2084.  He  must  also  prove,  to  the  satisfaction  of  the  court, 
all  the  other  facts  set  out  in  his  application,  which  are  essential 
to  give  the  court  jurisdiction,  whether  there  is  a  contest  or  not, 
unless  they  are  admitted  by  the  parties  interested.  If  all  these 
jurisdictional  facts  are  not  proved  on  the  hearing,  the  applica- 
tion should  be  dishaissed  at  the  costs  of  the  applicant,  "  for 
which  execution  may  issue  against  him  and  his  securities." 
Rev.  Code,  §  2087.  But  if,  on  the  hearing,  the&e  facts  are 
proven  to  the  satisfaction  of  the  court,  "  the  court  may  direct 
the  sale  of  all  or  such  portion  of  the  real  estate," — described 
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in  the  application,  —  "  as  may  be  necessary  to  pay  the  debts." 
Rev.  Code,  §  2086. 

From  this  view  of  the  law,  it  seems  evident  that,  at  the  con- 
test upon  the  hearing  of  the  application  for  the  sale,  the 
parties  cannot  go  outside  of  the  proof  of  the  facts  upon  which 
the  sale  is  allowed  to  be  made.  Therefore,  the  answer  to  the 
application  offered  to  be  filed  by  George  Williams,  Jackson 
Williams,  and  Lawrence  Williams,  three  of  the  contestants,  in 
which  they  state :  "  1.  That  all  of  the  heirs  and  distributees 
of  decedent  are  not  made  parties  to  the  said  petition ;  that 
Simeon  Williams,  a  deceased  child  of  said  decedent,  has  an 
infant  female  child  of  tender  years,  named  Simeon  Williams, 
living  with  its  mother,  the  widow  of  said  Simeon,  in  the  State 
of  Arkansas,  who  should  be  a  party.  2.  That  Jesse  Hill,  the 
executor  of  Lawrence  Williams,  deceased,  delivered  the  lands 
and  other  property  devised  and  bequeathed  by  the  will  of 
said  Williams  to  the  heirs  entitled  thereto,  before  the  settle- 
ment of  his  executorship ;  that  said  Hill,  after  delivering  said 
property,  had  ample  property  of  the  estate  left  in  his  hands  to 
pay  all  the  debts  of  said  estate  ;  that  he  wasted  and  converted 
said  property,  and  that  his  bond  as  such  executor  is  a  good 
and  solvent  bond,  and  that  the  sureties  thereto  are  able  to 
respond  to  any  creditor  who  has  been  damaged  by  the  devas- 
tavit of  said  executor;  and  that  said  creditors  have  not  pursued 
said  executor  and  sureties  to  insolvency ;  and  said  defendants 
say,  that  this  court  has  no  right  or  jurisdiction  to  order  a  sale 
of  the  lands  devised  to  them,"  is  insufficient  as  a  plea  in  bar  of 
said  application,  and  it  was  properly  rejected  by  the  court. 

The  first  portion  of  the  contestants'  answer  is,  in  effect,  a 
plea  in  abatement ;  but  it  does  not  show  that  said  child  Sim- 
eon has  any  interest  in  the  lands  in  controversy.  The  second 
portion  is  a  plea  in  bar,  or  intended  as  such.  The  plea  in  bar 
waives  the  plea  in  abatement.  Both  cannot  be  pleaded  to- 
gether. Whether  the  child  in  Arkansas  had  any  interest  in 
the  controversy  is  a  matter  of  very  grave  doubt.  I  think  it 
had  no  such  interest  in  the  lands  sought  to  be  sold  whatever. 
They  were  not  given  to  it,  or  its  father  or  mother,  by  the 
will  of  the  testator,  who  was  its  grandfather  ;  and  the  legatees 
to  whom  the  lands  were  given  were  in  court,  contesting  the 
application  for  the  sale.  This  appears  from  the  evidence  be- 
fore the  court  on  the  hearing  below,  and  from  the  will  which 
was  a  part  of  the  applicant's  evidence  on  the  trial  below. 
There  was  no  error,  then,  in  rejecting  this  answer  as  a  plea  in 
bar  of  the  order  for  the  sale. 

I  do  not  understand  that  it  is  contended  at  this  bar,  by  the 
learned  counsel  for  the  appellants,  with  any  serious  confidence 
of  its  correctness,  that  the  will  of  Lawrence  Williams,  deceased, 
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gives  power  to  his  executor  to  sell  his  lands  for  the  purpose  of 
the  payment  of  his  debts.  If  it  does  not,  then  the  will  is  no 
bar  to  a  grant  of  the  administrator's  application.  The  only- 
clause  of  the  will  that  can  be  construed  to  have  any  reference 
to  such  a  power  is  couched  in  this  language :  "  Item  9th.  I 
do  hereby  set  apart  and  appoint  my  beloved  friend,  Jesse  Hill, 
as  executor  of  this  my  last  will  and  testament,  to  sell  and  col- 
lect such  property  or  debts  as  may  fall  into  his  hands,  pay  off 
such  lawful  claim  or  claims  as  may  be  justly  presented,  return- 
ing unto  each  heir  their  portion  thereof  according  to  law." 
This  language,  though  not  free  from  confusion  and  some  un- 
certainty, does  not  seem  to  me  capable  of  bearing  the  con- 
struction of  a  power  to  sell  the  testator's  lands,  already  specifi- 
cally devised  in  his  will  to  certain  of  his  children,  named  as  his 
legatees.  I  think,  therefore,  that  the  learned  judge  of  the 
court  below  was  not  mistaken  in  its  import,  when  he  refused 
to  consider  it  as  evidence  of  a  power  to  sell.  The  other  essen- 
tial facts  of  the  application  do  not  seem  to  have  been  contested. 
If  they  had  been,  they  are  amply  established  by  the  proofs.  I 
am  unable  to  discover  any  irregularity  in  the  action  of  the 
court  below,  for  which  its  decree  should  be  reversed.  It  is 
therefore  affirmed,  with  costs. 


Ex  parte  Strobach. 

Application  for  Certiorari,  or  other  Remedial  Writ,  to  revise  and  annul 
Order  of  Circuit  Court,  in  matter  of  Appointment  of  Bailiffs  by 
Sheriff. 

1.  When  remedial  tvrit  will  not  be  granted.  —  This  court  will  not  grant  a  certio- 
rari, or  other  remedial  writ,  for  the  correction  of  errors  which  are  not  prejudicial 
to  the  party  complaining,  or  the  annulment  of  orders  which  are  merely  extra-judi- 
cial, and  incapable  of  legal  injury. 

2.  Appointment  of  bailiffs.  —  An  order  made  by  the  presiding  judge  of  the  Circuit 
Court  of  Montgomery,  in  term  time,  and  entered  on  the  minutes,  in  these  words  : 
"It  appearing  to  the  satisfaction  of  the  presiding  judge  that  more  persons  are  em- 
ployed by  the  sheritFin  the  capacity  of  bailiffs,  than  are  necessary  for  the  transac- 
tion of  the  business  of  this  court ;  it  is  therefore  ordered,  that  hereafter  no  more 
than  two  bailiffs,  with  the  sheriff,  are  necessary  to  be  employed  to  attend  upon  the 
sessions  of  this  court,  and  that  the  Commissioners'  Court  of  said  county  be  handed 
a  copy  of  this  order  for  their  information,"  is  extra-judicial,  and  an  improper  in- 
terference with  the  discretion  which  is  by  law  reposed  in  the  sheriff. 

3.  Constable ;  right  to  office,  how  determined.  —  When  a  person  has  received  a 
commission  as  constable,  has  given  bond,  and  taken  the  oath  of  office,  his  right  to 
the  office,  or  his  subsequent  vacation  of  it,  can  only  be  determined  by  a  direct  pro- 
ceeding to  which  he  is  a  party. 

Application  by  Paul  Strobach,  sheriff  of  Montgomery 
County,  for  a  writ  of  certiorari,  or  other  remedial  writ,  directed 
to  the  Circuit  Court    of   Montgomery   County   (Hon.   J.   Q. 
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Smith  presiding),  to  bring  up  and  annul  an  order,  made  and 
entered  by  said  presiding  judge  on  the  minutes  of  said  court, 
in  these  words :  — 

"  In  the  matter  of  the  employment  of  bailiffs  in  the  Circuit 
Court  of  Montgomery  County.  It  appearing  to  the  satisfac- 
tion of  the  presiding  judge,  that  more  persons  are  employed 
by  the  sheriff  in  the  capacity  of  bailiffs,  than  are  necessary 
for  the  transaction  of  the  business  of  this  court ;  it  is  there- 
fore ordered,  that  hereafter  no  more  than  two  bailiffs,  with 
the  sheriff,  are  necessary  to  be  employed  to  attend  upon  the 
sessions  of  this  court,  and  that  the  Commissioners'  Court  of 
Montgomery  County  be  handed  a  copy  of  this  order  for  their 
information.  It  is  also  held  by  the  presiding  judge,  that  James 
Nettles  is  improperly  summoned  by  the  sheriff  to  attend  as 
bailiff,  as  he  is  shown  not  to  be  a  constable  of  Montgomery 
County  ;  of  which  said  sheriff  had  notice.  Signed  in  term 
time,  and  ordered  to  be  entered  upon  the  minutes,  this  23d 
day  of  June,  1873." 

The  petitioner  alleged  that  six  bailiffs  were  necessary  to  dis- 
charge all  the  duties  required  by  the  daily  transaction  of  busi- 
ness in  said  court ;  that  he  had  summoned  that  number,  includ- 
ing said  James  Nettles,  who  had  been  regularly  commissioned 
as  constable,  had  given  bond,  taken  the  oath  of  office,  and  was 
acting  as  constable  in  said  county  ;  that  the  conduct  of  said 
Nettles  was  respectful  and  obedient ;  and  no  charge  of  miscon- 
duct had  been  preferred  against  him  ;  that  the  petitioner  had 
no  notice  of  said  order  until  two  days  after  its  date,  and  that 
he  could  have  disproved  the  statements  of  fact  therein  con- 
tained, if  he  had  been  allowed  an  opportunity  to  do  so.  The 
prayer  of  the  petition  was  for  a  certiorari,  or  such  other  reme- 
dial writ  as  might  be  necessary,  that  said  order  might  be  certi- 
fied to  this  court,  and  be  here  vacated,  set  aside,  and  quashed. 

Stone  &  Clopton,  for  the  petitioner. 

BRICKELL,  J.  —  If  the  errors  in  the  proceedings  of  the 
Circuit  Court,  which  are  insisted  on  by  the  counsel  for  the  peti- 
tioner, exist,  we  cannot  see  that  they  operate  to  his  injury. 
No  remedial  writ  will  be  awarded,  at  the  instance  of  any  party, 
for  the  correction  of  errors  which  are  not  prejudicial  to  him. 
Cushing  v.  GraT/,  10  Shep.  9.  All  the  proceedings  of  the  Cir- 
cuit Court,  contained  in  the  transcript  submitted  with  the  pe- 
tition, seem  to  be  extra-judicial,  and  incapable  of  legal  injury. 
The  judge  of  the  Circuit  Court  declares  that  more  persons  are 
employed  by  the  sheriff  as  bailiffs,  than  are  necessary  for  the 
transaction  of  the  business  of  the  court ;  and  directs  that 
thereafter  not  more  than  two  are  necessary  to  attend  upon  the 
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sessions  of  the  court,  and  directs  a  copy  of  this  declaration  to 
be  handed  to  the  Commissioners'  Court. 

The  general  law  declares  that  the  sheriff  must  summon 
three  constables  to  attend  on  the  Circuit  Court,  and  subjects 
them  to  a  fine,  if,  without  good  excuse,  they  fail  to  attend. 
R.  C.  §  755.  A  special  statute,  applicable  to  the  County  of 
Montgomery,  authorizes  the  sheriff  to  employ  as  many  bailiffs 
as  may  be  necessary.  Acts  of  1853-4,  p.  245.  The  object  of 
this  statute,  doubtless,  was,  to  remove  the  limitation  of  num- 
ber, as  expressed  in  the  general  law,  committing  to  the  sheriff 
a  discretion  as  to  the  number  he  should  employ.  If,  as  is  sug- 
gested might  occur,  the  sheriff,  under  the  pretence  of  exercising 
this  discretion,  should  obtrude  on  the  court  persons  offensive 
to  its  order  and  decorum,  or  such  a  number  of  bailiffs  as  really 
obstructed,  instead  of  expediting  its  business,  the  court  doubt- 
less has  an  inherent  power  of  protecting  itself,  by  punishing 
him  for  a  contempt ;  and  by  forcing  the  exclusion  of  suet 
bailiffs,  as  it  could  enforce  the  exclusion  from  its  presence  of 
any  other  person,  who  did  not  observe  its  order  and  decorum. 
A  sheriff  is  responsible  for  the  acts  of  those  he  summons  as 
bailiffs,  and  we  think  he  should  have  a  large  discretion,  with 
which  a  court  should  hesitate  to  interfere,  in  determining  for 
whose  acts  he  will  assume  responsibility.  If,  as  has  been  ar- 
gued, the  sheriff  should  summon  a  greater  number  of  bailiffs 
than  was  necessary,  and  thus  subject  the  county  treasury  to 
improper  and  burdensome  charges,  that  is  a  matter  on  which 
the  Commissioners'  Court  must  pass,  when  to  them  the  claims 
for  compensation  are  presented.  There  the  question  arises,  and 
there  it  must  be  determined.  The  Circuit  Court  should  not, 
and  cannot,  undertake  to  determine  that  question  for  them. 

So  much  of  the  order  as  declares  that  Nettles  is  not  a  con- 
stable is  wholly  unwarranted,  if  the  facts  stated  in  the  peti- 
tion are  true,  and  certainly  is  not  prejudicial  to  the  petitioner. 
If  Nettles  has  the  commission,  has  given  bond,  and  taken  the 
oath  of  office,  as  alleged  in  the  petition,  his  right  to,  or  vaca- 
tion of  the  office,  can  only  be  determined  in  a  direct  proceed- 
ing to  which  he  is  a  party. 

The  motion  is  denied. 


Lyles  V.  Clements. 

Action  for  JRent,  and  on  Common  Counts. 

1 .  When  married  woman  may  contract  and  sue  for  rent  of  lands  belonging  to  statu- 
tory separate  estate;  plea  of  coverture.  — A  married  woman,  owning  a  statutory  sep- 
arate estate  in  lands,  may,  with  the  assent  of  her  husband,  make  a  valid  contract 
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for  the  rent,  and  sue  in  her  own  name  on  the  contract,  unless  the  rent  is  claimed 
by  her  husband  ;  and  where  the  suit  is  brought  in  her  name,  by  her  husband  as  her 
agent,  a  plea  setting  up  the  plaintiff's  coverture,  either  in  abatement,  or  in  bar, 
is  bad. 

2.  Eiror  without  injury  in  admission  of  irrelevant  evidence.  —  The  admission  of 
irrelevant  evidence,  which  could  not  possibly  have  affected  the  result  of  the  case,  is, 
at  most,  error  without  injury. 

Appeal  from  the  Circuit  Court  of  Clay. 

Tried  before  the  Hon.  Charles  Pelham. 

This  action  was  brought  by  Mrs.  Tempy  Clements  against 
William  Lyles,  and  was  commenced  by  attachment,  sued  out 
before  a  justice  of  the  peace.  The  complaint  filed  in  the  Cir- 
cuit Court  contained  five  counts :  the  first  claiming  "  one  hun- 
dred dollars,  for  the  rent  of  land  in  said  county  for  the  year 
1870  ; "  the  second,  "  the  further  sum  of  seventy-five  dollars, 
by  account  stated  between  the  plaintiff  and  defendant,  to  wit, 
on  the  1st  day  of  January,  1870;"  the  third,  "the  further 
sum  of  seventy-five  dollars,  for  goods,  wares,  and  merchandise 
Turnished  by  the  plaintiff  to  the  defendant,  at  his  special  in- 
stance and  request ;  "  the  fourth,  "  the  further  sum  of  seventy- 
five  dollars,  for  land  in  said  county  rented  by  plaintiff  to  said 
defendant,  at  his  special  instance  and  request,  for  and  during 
the  year  1870 ;  "  and  the  fifth,  "  the  further  sum  of  seventy- 
five  dollars,  for  work  and  labor  done  by  the  plaintiff  for  the 
defendant,  at  his  special  instance  and  request."  The  defend- 
ant pleaded,  "  in  short,  by  consent :  "  1st,  "  that  Tempy  Clem- 
ents was  at  the  commencement  of  this  suit,  and  now  is,  the 
wife  of  Benjamin  Clements ;  and  the  demand  sued  for  is  for 
the  rent  of  real  estate,  which  she  held,  and  still  holds,  in  her 
separate  right  under  the  laws  of  this  State,  which  rent  accrued 
since  the  marriage^"  2d,  payment;  and  3d,  set-off.  The 
plaintiff  demurred  to  the  first  flea,  and  the  court  sustained 
the  demurrer.  The  record  does  not  show  what  grounds  of 
demurrer  were  specified,  but  the  minute-entry  recites,  that  the 
demurrer  was  "  in  short,  by  consent."  Issue  was  joined  on  the 
other  pleas,  and  a  trial  had  before  a  jury. 

"  On  the  trial,"  as  the  bill  of  exceptions  states,  "  the  plain- 
tiff testified,  in  her  own  behalf,  that  she  was  married  to  Ben- 
jamin A.  Clements,  in  this  State,  in  1865,  and  they  had  ever 
since  lived  together  as  husband  and  wife ;  that  she  rented  to 
the  defendant,  in  February,  1870,  the  lands  for  which  she  is 
claiming  rent  in  this  action  ;  that,  by  the  terms  of  said  con- 
tract, the  defendant  was  to  pay  one  hundred  dollars  rent  for 
the  land  for  the  year  1870,  and  put  in  what  labor  he  had 
already  done  on  the  place,  and  repair  the  fence  so  that  it 
would  stand  four  years ;  that  he  was  to  pay  the  money  in  the 
fall,  when  he  sold  his  cotton  ;  and  that  he  paid  on  the  contract, 
in  the  summer  of  1870,  twenty-five  dollars,  said  payment  being 
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a  large  kettle  for  boiling  syrup.  The  plaintiff  then  stated,  in 
answer  to  a  question  by  her  own  counsel,  that  she  was  the 
owner  of  the  land  which  she  rented  to  the  defendant ;  which 
statement  the  defendant  moved  to  exclude  from  the  jury,  be- 
cause the  same  was  illegal  evidence,  and  because  the  highest 
and  best  evidence  of  ownership  was  a  deed,  or  paper  title. 
The  court  overruled  the  motion  to  exclude,  and  the  defendant 
excepted.  This  being  all  the  evidence  offered  by  the  plaintiff, 
the  defendant  moved  to  exclude  said  evidence  from  the  jury : 
1st,  because  of  the  variance  between  the  proof  and  the  aver- 
ments of  the  complaint ;  2d,  because  the  proof  shows  a  special 
contract,  and  the  complaint  contains  only  the  common  counts, 
or  counts  to  which  this  evidence  is  not  applicable.  The  court 
overruled  the  motion,  and  the  defendant  excepted. 

"  The  defendant  was  then  sworn  as  a  witness,  and  testified 
that  he  rented  the  land  from  the  plaintiff  for  the  year  1870, 
and  promised  to  pay  her  one  hundred  dollars  rent,  and  no 
more ;  that  there  was  on  the  place  about  sixty  or  sixty-five 
acres  of  tendable  land  ;  that  he  first  rented  the  place  from  the 
plaintiff,  and  took  possession  thereof  a  few  days  before  Christ- 
mas, 1867,  and  has  continued  in  possession  ever  since  ;  that" he 
paid  the  plaintiff,  as  rent,  in  the  years  1868  and  1869,  one 
third  of  the  corn  and  one  fourth  of  the  cotton  made  on  the 
place  ;  that  there  was  no  contract  between  them  that  he 
should  do  so,  but  he  paid  it,  and  the  plaintiff  received  it, 
because  it  was  customary,  and  they  both  knew  what  was  cus- 
tomary. The  defendant  then  offered  to  prove  that,  when  he 
went  into  the  possession  of  said  land,  the  fences,  stables,  cribs, 
&c.,  were  out  of  repair,  and  plaintiff  agreed  that  she  would  pay 
him  for  making  all  necessary  and  proper  repairs  ;  that  she  was 
to  pay  him  one  dollar  per  hundred  for  splitting  and  putting  up 
new  rails,  and  twenty-five  cents  per  hundred  for  all  the  new 
rails  he  would  have  split  in  the  woods ;  that  he  did,  under  this 
agreement,  split  and  put  up  many  hundred  new  rails,  cleaned 
out  fence  rows,  repaired  and  removed  fences,  repaired  stables, 
&c.  The  court  refused  to  allow  this  evidence  to  go  to  the  jury, 
because  the  witness  had  stated  that,  when  he  first  took  posses- 
sion of  the  land  there  was  no  contract  between  him  and  the 
plaintiff ;  to  which  ruling  of  the  court  the  defendant  excepted. 

"  The  foregoing  being  all  the  evidence,  the  defendant  asked 
the  court  to  charge  the  jury,  that,  if  they  believed  all  the 
evidence  which  the  court  had  permitted  to  go  to  them,  they 
must  find  for  the  defendant.  The  court  refused  to  give  this 
charge,  and  instructed  the  jury  that,  if  they  believed  the 
evidence,  they  could  find  for  the  plaintiff  such  amount  as, 
from  all  the  evidence,  they  might  be  satisfied  was  due  from 
him  to  the  plaintiff,  with  interest  thereon ;  to  which  charge. 
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and  also  to  the  refusal  to  charge  as  asked,  the  defendant  ex- 
cepted." 

The  sustaining  of  the  demurrer  to  the  first  plea,  and  the 
several  rulings  to  which,  as  above  stated,  exceptions  were  re- 
served by  the  defendant,  are  now  assigned  as  error. 

L.  E.  Parsons,  for  appellant. 

PETERS,  C.J.  —  The  question  first  presented  for  solution, 
in  this  case,  is  that  arising  on  the  demurrer  to  the  first  plea, 
which  demurrer  was  sustained  by  the  court  below.  This  plea 
is  evidently  drawn  without  any  considerable  regard  for  tech- 
nical accuracy  of  form.  It  has  no  prayer,  as  it  should  have  in 
such  a  case.  Rev.  Code,  §  2641.  And  without  this,  whether 
it  is  intended  as  a  plea  in  abatement,  or  a  plea  in  bar,  is  by  no 
means  easy  to  determine.  As  a  plea  of  coverture  merely  it  is 
a  plea  in  abatement ;  and  as  such,  it  should  be  verified  by  aflB- 
davit.  Rev.  Code,  §  2640 ;  Story's  PI.  p.  13  ;  1  Bac.  Abr.  pp. 
1,  18 ;  1  Chitt.  PI.  p.  434 ;  25  Ala.  438.  The  demurrer  does 
not  point  out  the  defects  of  the  plea.  It  does  not  state  any 
grounds  of  objection.  Rev.  Code,  §  2656.  But  it  may  be 
presumed  that,  as  it  was  pleaded  with  other  pleas  in  bar,  it 
was  intended  as  a  plea  in  bar.  Such  a  plea  must  be  construed 
to  mean,  that  the  plaintiff  cannot  maintain  any  suit,  at  any 
time,  upon  the  cause  of  action  set  out  in  the  complaint.  1 
Chitt.  PL  pp.  434,  460  et  seq. 

The  cause  of  action  declared  on  in  this  case  is  a  contract  for 
the  payment  of  a  sum  of  money,  made  by  the  defendant  with 
the  plaintiff,  for  the  rent  of  land,  which  is  shown  by  the  evi- 
dence to  have  belonged  to  the  plaintiff  as  a  part  of  her  sepa- 
rate estate.  The  defendant  does  not  deny  this,  and  his  plea  in 
effect  admits  it.  But  he  insists  that  such  a  contract  cannot 
be  enforced  by  her ;  which  is,  in  effect,  to  insist  that  the  con- 
tract is  void,  or  that  the  plaintiff  has  no  legal  right  to  recover 
on  it.  I  so  understand  the  argument  of  the  learned  counsel  for 
the  appellant,  in  objection  to  the  demurrer.  This  could  not  be 
made  an  objection  at  common  law,  if  the  principles  of  that  sys- 
tem are  intended  to  be  invoked  ;  because,  at  common  law,  the 
wife  could  deal  with  her  sepgirate  estate,  so  far  as  the  person- 
alty and  the  rents  of  the  realty  were  concerned,  as  a  feme  sole  ; 
imless  some  clause  in  the  settlement  or  gift  limited  her  powers. 
Vizonneau  v.  Pegram^  2  Leigh,  183.  Without  our  statute,  her 
contract  to  rent  her  lands  would  be  valid  and  sufficient.  Then, 
does  the  law  of  the  Code  limit  her  powers  over  her  estate  in 
this  particular  ?  Under  it,  has  she  now  the  power  to  rent  her 
lands  of  her  separate  estate  ?  Under  our  law,  the  rents,  in- 
come, and  profits  are  a  part  of  the  separate  estate  of  the  wife. 
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The  husband  may,  nevertheless,  control  these  assets ;  he  may 
use  them,  and  squander  them,  if  he  chooses,  without  accounting 
with  her  or  with  her  representatives  for  the  same.  Rev.  Code, 
§  2872.  But  this  does  not  amount  to  an  absolute  gift  to  him, 
or  wholly  exclude  her  right  of  use  over  this  portion  of  her  es- 
tate. The  wife's  whole  separate  estate,  not  exempt  from  sale 
under  legal  process,  is  liable  to  the  satisfaction  of  her  debts 
contracted  before  marriage,  and  also  on  all  contracts  for  articles 
of  comfort  and  support  of  the  household,  under  the  circum- 
stances prescribed  in  the  Code.  To  pay  her  debts,  and  sup- 
port her  household  out  of  her  separate  estate,  are  duties  im- 
posed by  law  on  her  estate.  To  perform  these  duties,  she  must 
stand  on  the  same  powers  that  would  be  necessary  and  proper 
for  any  one  else,  standing  in  her  place ;  just  as  her  husband 
would  stand,  were  like  duties  imposed  on  him.  Short  of  this 
would  be  short  of  justice  to  her.  The  husband's  power  over  his 
estate,  to  pay  his  debts  and  to  support  his  household,  is  that  of 
a  sovereign.  It  is  absolute.  Crawford  et  al.  v.  Kirksey  et  al. 
June  Term,  1872  ;  8  Wheat.  242  ;  Harkins  et  al.  v.  Bailey  et 
al.  June  Term,  1872  ;  2  Kent,  326.  And  what  Chancellor  Kent 
says  of  marriage  settlements  may  be  not  inaptly  applied  to  this 
law  of  the  wife's  separate  estate.  It  is  benignantly  intended 
to  secure  to  "  the  wife  a  certain  support  in  every  events  and 
guard  her  against  being  overwhelmed  by  the  misfortunes,  or 
unkindness,  or  vices  of  her  husband."  2  Kent,  164,  165,  166. 
It  is  scarcely  necessary  to  attempt  any  discussion  of  the  hus- 
band's claim  to  the  rents,  income,  and  profits  of  the  wife's  es- 
tate, in  this  opinion.  The  husband  sets  up  no  claim  to  these 
in  this  suit.  Doubtless,  he  may  relinquish  or  give  to  the  wife 
all  his  claim  to  the  rents,  income,  and  profits  of  her  estate. 
Gioree  v.  Walthall.,  44  Ala.  161 ;  2  Kent,  163 ;  Slanning  v.  Style^ 
3  P.  Wms.  334 ;  Rich  v.  Cockrell,  9  Ves.  369  ;  also,  Neufville 
V.  Thompson,  3  Edw.  (N.  Y.)  Ch.  R.  92,  and  1  Dev.  Eq.  Cas. 
187.  If  the  husband  does  this,  and  this  is  to  be  inferred  from 
the  fact  that  he  brought  the  suit  in  her  name,  it  then  becomes 
the  property  of  "  the  wife,"  to  be  held  under  the  system  insti- 
tuted by  the  Code.  It  becomes  a  portion  of  the  corpus  of  her 
separate  estate.  Rev.  Code,  §§  2371,  2382,  2388.  When  this 
is  the  case,  there  can  be  no  doubt  of  her  right  to  sue  for  it,  and 
recover  it  in  her  own  name,  as  property  that  "  relates  to  her 
separate  estate."  Rev.  Code,  §  2525 ;  Pickens  v.  Oliver^  29 
Ala.  528.  I  think  the  evidence  set  out  in  the  bill  of  exceptions 
authorized  the  learned  judge  in  the  court  below  to  take  this 
view  of  the  case,  as  presented  to  the  jury.  And  his  refusal  to 
give  the  charge  asked  by  the  defendant  was  proper  and  free 
from  error.  There  was  also  no  error  in  sustaining  the  demur- 
VOL.  I.    .  29 
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rer  to  the  first  plea.     It  was,  in  no  sense  in  which  I  feel  satis- 
fied to  construe  the  law,  a  proper  plea. 

The  objection  to  the  declaration  of  the  plaintiff,  that  the 
land  rented  belonged  to  her,  was  in  no  wise  hurtful  to  the  de- 
fendant. Then,  he  has  no  legal  ground  to  complain.  Upon 
the  issues  on  trial  before  the  jury,  it  may  have  been  irrelevant, 
but  the  fact,  supposed  to  have  been  sought  to  be  established  by 
it,  could  not  have  changed  the  result.  A  renter  cannot  dispute 
the  title  of  his  landlord,  in  an  action  for  the  rent. 

The  judgment  of  the  court  below  is  aflBrmed. 


Breitling's  Administrators  v,  Clarke  &  Co. 

Bill  in  Equity  for   Specific  Performance  of   Contract  for  Sale   of 
Lands,  and  Injunction  of  Action  at  Law. 

Extinguishment  and  presumed  payment  of  debt  from  executor  to  testator'' s  estate  ; 
specific  performance  of  contract  for  sale  of  lands ;  vendor's  lien  for  unpaid  purchase 
vioney.  —  Where  a  father  sold  land  to  his  son,  giving  bond  for  title  on  payment  of 
the  purchase  money,  and  died  before  all  the  purchase  money  was  paid ;  and  the 
son  qualified  as  his  executor,  and  gave  bond  with  the  other  adult  legatees  and  dis- 
tributees as  his  sureties  ;  and  afterwards  sold  the  land,  receiving  full  payment  of 
the  purchase  money  from  his  vendee ;  and,  on  final  settlement  of  his  accounts  as 
executor,  was  charged  with  the  unpaid  balance  due  on  his  notes  for  the  purchase 
money ;  and  executions  on  this  decree,  against  him  and  his  sureties,  were  returned 
only  partially  satisfied ;  and  the  administrators  de  bonis  non  of  the  father's  estate 
having  brought  ejectment  for  the  land,  the  purchaser  filed  his  bill  in  equity,  asking 
an  injunction  of  the  action  at  law,  and  a  specific  performance  of  the  contract  be- 
tween father  and  son,  —  held,  1st,  that  the  executor's  debt  to  the  estate  was  extin- 
guished, so  far  as  the  rights  and  interests  of  the  sureties  on  his  bond  were  con- 
cerned, but  not  as  against  the  other  legatees  and  distributees  ;  2d,  that  the  legatees 
and  distributees  who  were  not  sureties  on  his  bond  had  a  lien  on  the  land,  to  the 
extent  of  their  distributive  shares  of  the  unpaid  balance  of  the  purchase  money 
due  from  the  executor  to  his  father's  estate  ;  and,  3d,  that  the  purchaser  from  said 
executor,  on  paying  the  balance  due  to  them,  was  entitled  to  an  injunction  of  the 
action  at  law,  and  to  a  specific  performance  of  the  contract  between  the  executor 
and  his  father. 

Appeal  from  the  Chancery  Court  of  Marengo. 
Heard  before  the  Hon.  A.  W.  Dillaed. 

Eugene  McCaa,  for  appellants. 

P.  Hamilton  &  J.  T.  Jones,  contra. 

B.  F.  SAFFOLD,  J.  — The  appellees  filed  their  bill  to  en- 
join the  appellants,  administrators  with  the  will  annexed  of 
Gotlieb  Breitling,  from  prosecuting  an  action  of  ejectment 
against  them,  for  the  recovery  of  lands  which  had  belonged  to 
the  decedent ;  and  to  obtain  the  specific  performance  of  a  con- 
tract for  the  sale  of  the  lands,  made  between  the  testator  and 
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his  son,  Alfred  Breitling,  whose  right  they  had  acquired.    The 
heirs-at-law  and  devisees  of  the  decedent  were  also  made  par- 
ties defendant.     The  material  facts,  which  were  either  admit- 
ted or  established  by  proof,  may  be  briefly  stated  as  follows  : 
On  the  1st  of  August,  1859,  Gotlieb  Breitling  sold  the  lands 
in  question  to  his  son  Alfred,  in  consideration  of  $7,000.     A 
portion  of  the  purchase  money  was  paid  at  the  time,  and  so 
acknowledged.  The  remainder  was  made  payable  in  three  equal 
annual  instalments,  for  each  of  which  a  promissory  note  was 
taken.     The  vendor  executed  at  the  time  a  bond  for  titles  in 
usual  form,  except  a  stipulation  that,  "  in  case  of  failure  of  pay- 
ment of  said  notes  by  said  Alfred  Breitling,  his  heirs,  execu- 
tors, or  administrators,  the  peaceable  possession  of  the  above 
described  property,  and  every  part  and  pfircel  thereof,  shall  be 
surrendered  to  me,  or  to  my  heirs,  or  to  my  legal  representa- 
tives."    Gotlieb  Breitling  died  in  November,  1861,  leaving  a 
■  will,  in  which  he  appointed  Alfred  Breitling  one  of  his  execu- 
tors.    He  qualified  as  such,  with  Samuel  Breitling,  also  named, 
in  January,  1862.     They  were  removed  from  office  in  January, 
1869,  and  settled  their  accounts  in  March  of  the  same  year. 
On  this  settlement,  the  notes  above  mentioned  were  charged 
against  them  as  executors,  and  constituted  a  part  of  a  decree 
for  more  than  $23,000,  rendered  against  them  in  the  Probate 
Court.     All  of  the  adult  devisees  of  the  will,  and  the  widow 
of  the  testator,  were  sureties  on  the  bond  of  the  said  executors. 
The  appellant  administrators  were  afterwards  appointed,  and 
have  collected  a  considerable  amount  of  the  decree,  but  not  all. 
Executions  against  the  former  executors  and  their  sureties  have 
been  returned  "  no  property  ;  "  but  the  estate  of  the  testator  is 
solvent.     The  complainants  are  purchasers  from  Alfred  Breit- 
ling, and  hold  his  deed,  having  paid  to  him  the  purchase  money. 
Some  of  the  distributees  of  Gotlieb  Breitling's  estate  are  not 
sureties  on  the  administration  bond  of  the  executors. 

1.  It  is  well  settled  in  this  State  that  the  individual  indebt- 
edness to  an  estate  of  one  who  afterwards  becomes  its  adminis- 
trator, is  chargeable  to  him  in  his  representative  capacity,  on 
the  ground  of  presumed  payment,  from  the  inability  of  a  per- 
son to  sue  himself,  or  the  absence  of  any  necessity  for  so  doing. 
This  is  so,  without  reference  to  the  insolvency  of  the  adminis- 
trator, and  the  harsh  and  unjust  consequences  to  his  sureties. 
Whitworth's  Distr.  v.  Oliver,  39  Ala.  286  ;  Whitlock  v.  Whit- 
lock,  25  Ala.  543  ;  Bogle  v.  Bogle,  23  Ala.  544 ;  Furdom  v. 
Tipton,  9  Ala.  914.  In  this  case,  Alfred  Breitling's  indebted- 
ness to  his  father's  estate,  on  account  of  this  land,  was  charged 
to  him  as  executor,  and  executions  against  him  and  his  sureties 
have  been  returned  with  partial  satisfaction.  There  is  not  so 
much  severity  in  this  application  of  the  rule,  as  he  undoubt- 
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edly  was  able  by  due  diligence  to  have  devoted  the  land  to  the 
payment  of  the  debt. 

2.  The  complainants  have  entitled  themselves  to  a  specific 
performance  of  the  contract,  to  some  extent.  They  are  in 
possession,  and  a  large  portion  of  the  purchase  money  has  been 
paid.  Brewer  v.  Brewer  ^  Logan,  19  Ala.  481 ;  Cumming's 
Heirs  V.  ailVs  Heirs,  6  Ala.  562  ;  Hayes  v.  Hall,  4  Port.  375 ; 
Meredith  v.  JSfaish,  3  Stew.  207. 

3.  The  estate  of  G.  Breitling  is  solvent,  and  therefore  the 
ejectment  suit  of  the  administrators,  if  successful,  would  enure 
to  the  benefit  of  the  legatees.  The  most  of  these  legatees,  as 
sureties  on  the  executor's  bond,  are  liable  to  pay  the  balance 
of  the  purchase  money.  If  they  were  parties  to  the  ejectment 
suit,  they  could  not  recover,  on  the  ground  that  their  interest 
in  the  land,  at  least,  had  been  paid  for.  But  those  distributees 
who  are  not  sureties  have  a  claim  upon  this  property  for  the 
payment  of  whatever  may  be  yet  due  of  the  purchase  money. 
The  vendor's  lien,  for  instance,  is  not  released  without  pay- 
ment, or  the  consent  of  the  parties.  However  liable  for,  and 
chargeable  with,  Alfred  Breitling's  individual  debt,  he,  as  ex- 
ecutor, and  his  sureties,  may  be,  it  cannot  be  held  that  the 
portion  of  the  debt  which  cannot  be  recovered  out  of  them  is 
extinguished  by  the  presumed  payment,  to  the  release  of  any 
other  security  held  for  its  payment.  If  another  had  been 
jointly  liable  with  him  on  his  purchase,  who  did  not  become  ex- 
ecutor, and  was  abundantly  able  to  y^y,  it  could  scarcely  be 
claimed  that  he  was  released  by  the  presumed  payment.  Yet 
he  would  be,  if  there  was  a  legal  payment.  The  distributees 
who  are  not  entangled  in  the  transactions  cannot  be  divested 
of  the  legal  title  which  is  in  them,  without  some  provision  for 
the  payment  of  their  demands.  The  suggestion  of  the  chan- 
cellor, that  they  may  be  compensated  by  taking  from  the 
shares  of  the  distributees  who  are  sureties,  on  the  distribution 
of  their  ancestor's  estate,  may  not  be  practicable.  The  latter 
may  have  aliened  their  interest,  or  consumed  or  incumbered  it. 
We  cannot  remit  them  to  that  chance,  without  hearing  them 
on  it.  The  present  bill  does  not  ask  it.  The  question  is  not 
in  issue  now. 

But  we  see  no  good  reason  why  the  complainants  may  not 
have  their  injunction  perpetuated,  and  a  specific  performance 
decreed,  on  payment  of  the  balance  due  on  the  land.  Per- 
haps their  right  might  go  farther,  and  subject  the  distributive 
shares  of  the  surety  distributees,  in  the  hands  of  the  admin- 
istrators, to  the  payment  of  the  balance,  if  no  other  person's 
right  or  equity  intervenes.  Possibly,  the  administrators  might 
be  required  to  make  a  deed  to  the  complainants,  which  should 
contain  the  reservation  of  a  lien  in  favor  of  the  unembarrassed 
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legatees,  for  what  may  be  due  them  on  the  final  settlement  of 
their  father's  estate.  If  they  deem  any  expedient  of  the  kind 
suggested  desirable  and  legitimate,  they  should  be  allowed  to 
amend  their  bill  accordingly.  All  we  mean  to  say  now  is, 
that  some  of  the  distributee  defendants  are  shown  to  have  a 
lien  on  the  land  in  question  for  an  unpaid  balance  of  the  pur- 
chase money  due  from  Alfred  Breitling,  that  cannot  be  di- 
vested out  of  them  to  the  extent  decreed  by  the  chancellor. 
The  decree  is  reversed,  and  the  cause  remanded. 


Fennell  v.  Tucker. 

Petition  to  Probate  Court  for  Sale  of  Lands  for  Partition  among  Ten- 
ants in  Common. 

1.  Jurisdiction  of  Probate  Court  to  order  sale  for  partition.  —  When  a  petition  is 
filed  in  the  Probate  Court,  by  one  or  more  of  several  joint  tenants  or  tenants  in 
common  of  land,  asking  a  sale  of  the  land  for  partition  or  division  among  the  par- 
ties interested,  and  setting  forth  the  facts  which  authorize  the  court  to  grant  an 
order  of  sale  (Rev.  Code,  §§  3120-26),  the  jurisdiction  of  the  court  attaches,  and 
cannot  be  defeated  by  demurrer  to  the  petition. 

2.  Amendment  of  petition ;  pleadings,  and  practice,  — If  the  petition  is  defective,  it 
is  amendable,  like  any  other  pleading  in  a  civil  cause ;  and  the  rules  of  pleading 
and  practice  in  other  civil  cases,  as  prescribed  by  the  Revised  Code,  so  far  as  the 
same  are  applicable,  are  proper  guides  for  the  regulation  of  the  proceedings. 

3.  Adverse  claim.  —  An  outstanding  lien  on  the  lands,  under  a  chancery  decree 
in  favor  of  a  person  who  is  not  one  of  the  joint  owners  or  tenants  in  common,  is 
not  affected  by  a  sale  for  partition,  and  consequently  is  no  bar  to  a  decree  of 
sale. 

4.  Same.  —  If  one  of  the  parties  has  conveyed  his  interest,  by  ante-nuptial  con- 
tract, to  his  wife,  and  a  chancery  suit  is  pending  between  them  involving  the  valid- 
ity of  the  settlement,  this  does  not  make  the  wife's  claim  adverse  to  the  other 
parties,  nor  interpose  any  obstacle  to  a  sale. 

5.  When  sale  may  be  ordered,  if  infants  are  parties.  —  If  the  petition  is  filed  by 
the  guardian  of  an  infant,  proof  must  be  adduced  to  the  court,  by  depositions  taken 
as  in  chancer}'  cases,  that  a  sale  would  be  to  the  interest  of  the  infant ;  but,  if  the 
petition  is  filed  by  one  of  the  adult  owners,  such  proof  is  not  necessary,  although 
the  petition  alleges  that  a  sale  would  be  to  the  interest  of  the  infant  defendants.    • 

Appeal  from  the  Probate  Court  of  Limestone. 

This  was  an  application  for  a  sale  of  lands  for  partition  or 
division  among  tenants  in  common,  under  sections  3120-26  of 
the  Revised  Code,  on  the  ground  that  the  land  could  not  be 
equitably  divided  among  them  without  a  sale.  The  petition 
was  filed  by  James  T.  Fennell  and  Edward  Fennell,  against 
William  J.  Tucker  and  his  wife,  Mra.  Margaret  E.  Tucker, 
and  Sallie  Fennell,  an  infant.  The  land  had  belonged  to 
James  Tucker,  deceased,  at  the  time  of  his  death,  and  after- 
wards, by  written  agreement  between  his  widow,  Mrs.  Judith 
Tucker,  and  his  children  and  heirs-at-law,  had  been  allotted 
to  said  William  J.  Tucker  and  the  children  of  Henry  Fennell, 
viz.,  said  James  T.,  Edward,  and  Sallie ;  said  Tucker  taking 
one  undivided  half  interest,  and  said  children  jointly  taking 
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the  other  half.  By  the  terms  of  this  agreement,  which  was 
afterwards  entered  up  as  part  of  the  decree  in  a  chancery  suit 
between  the  parties,  the  land  was  charged  with  the  annual 
payment  of  two  hundred  dollars  to  Mrs.  Judith  Tucker  during 
her  life.  William  J.  Tucker  afterwards  conveyed  his  interest, 
by  ante-nuptial  contract,  to  his  intended  wife ;  and  when  the 
petition  in  this  case  was  filed,  a  suit  in  chancery  was  pending 
between  him  and  his  said  wife,  in  which  she  sought  a  divorce 
a  vinculo  matrimonii,  and  he  sought,  by  cross-bill,  to  set  aside 
the  said  settlement,  on  the  ground  of  fraud.  Separate  answers 
were  filed  by  said  William  J.  Tucker  and  his  wife,  denying  that 
there  was  any  necessity  for  a  sale,  and  insisting  that  the  court 
had  no  jurisdiction  to  order  a  sale,  on  account  of  said  pending 
suit  and  chancery  decree  ;  and  copies  of  the  proceedings  in 
those  cases  were  made  exhibits  to  their  answers.  Mrs.  Judith 
Tucker  was  made  a  party  defendant  on  her  own  motion,  and 
filed  an  answer,  in  which  she  set  up  the  decree  in  chancery, 
and  her  lien  under  it  on  the  lands  sought  to  be  sold,  as  show- 
ing that  the  court  had  no  jurisdiction  to  grant  an  order  of  sale. 
In  each  of  the  answers  these  facts  were  pleaded  to  the  juris- 
diction of  the  court,  and  in  bar  of  the  relief  sought  by  the 
petition  ;  and  a  demurrer  to  the  petition,  on  account  of  these 
facts,  was  incorporated  in  each  answer.  A  guardian  ad  litem 
was  appointed  for  Sallie  Fennell,  the  infant  defendant,  who 
accepted  the  appointment  in  writing,  and  put  in  a  formal 
answer,  denying  the  allegations  of  the  petition,  and  calling  for 
proof.  The  depositions  of  three  witnesses  were  taken,  as  in 
chancery  cases,  who  testified  that  the  lands  could  not  be  equi- 
tably divided  without  a  sale.  The  petition  alleged  that  a  sale 
of  the  lands  would  be  to  the  interest  of  the  said  Sallie  Fennell, 
the  minor  defendant ;  but  no  proof  was  taken  on  this  point. 
The  decree  of  the  court,  after  setting  out  the  continuance  of 
the  cause,  the  appointment  of  a  guardian  ad  litem  for  the 
infant  defendant,  his  acceptance  of  the  appointment,  and  the 
appearance  of  the  parties,  proceeded  thus :  "  And  the  court, 
after  carefully  hearing  and  considering  the  evidence  in  the 
cause,  doth  order,  adjudge,  and  decree  that  the  answers  and 
demurrers  be  sustained,  and  the  petition  dismissed,  at  the  costs 
of  the  applicants."     This  decree  is  now  assigned  as  error. 

R.  A.  McClellan  &  S.  P.  Rather,  for  appellants.  —  The 
allegations  of  the  petition  make  out  a  clear  case  for  a  sale, 
and  the  proof  fully  sustains  the  allegations.  The  parties 
are  at  least  tenants  in  common,  and  there  can  be  no  adverse 
possession  or  interest  between  them.  4  Kent,  407  ;  1  Wash- 
burn on  R.  P.  566.  Mrs.  Judith  Tucker's  lien  on  the  land  is 
no  impediment  to  a  sale,  since  it  cannot  be  in  any  manner 
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affected  by  a  sale  for  partition  among  these  parties  ;  the  pur- 
chaser would  take  the  land  subject  to  her  lien.  The  litigation 
between  William  J.  Tucker  and  his  wife  does  not  concern  the 
other  parties  to  this  proceeding,  and  cannot  affect  their  rights. 
The  successful  party  in  that  suit  would  be  a  tenant  in  common 
with  the  other  parties  here.  That  litigation  may  last  for  years, 
or  it  may  be  by  collusion  between  the  parties  themselves  ;  and 
its  pendency  cannot  be  allowed  to  deprive  the  other  parties  in 
interest  of  their  statutory  rights.  There  is  no  trust  estate  in- 
volved. The  statute  seems  to  have  been  framed  to  meet  just 
such  cases  as  this,  and  to  avoid  the  tedious,  cumbrous,  and  un- 
satisfactory remedy  in  chancery.  Horton  v.  Sledge  (29  Ala. 
478)  and  Guilford  v.  Madden  (45  Ala.  290)  are  analogous 
cases.  That  it  was  not  necessary  to  prove  the  allegation  of 
the  petition,  as  to  a  sale  being  for  the  interest  of  the  minor 
defendant,  see  Coker  v.  Pitts,  37  Ala.  692. 

Luke  Pryor  &  Wm.  H.  Walker,  contra.  —  When  any 
adverse  claim  or  title  to  the  land  is  asserted,  or  brought  to 
the  knowledge  of  the  court  in  any  manner,  the  Probate  Court 
has  no  jurisdiction  to  order  a  sale  for  partition.  Rev.  Code, 
§  3118.  Moreover,  the  Probate  Court  has  no  jurisdiction  of 
trust  estates.  Wimherly  v.  Wimherly,  38  Ala.  40,  and  cases 
there  cited.  That  the  interests  of  Mrs.  Judith  Tucker  and 
Mrs.  Margaret  E.  Tucker,  as  asserted  in  their  answers,  are 
trust  estates,  see  Wimherly  v.  Wimberly,  38  Ala.  40,  and  cases 
cited  in  opinion  ;  Darrington  v.  Borland,  3  Porter,  31,  32 ; 
Forsyth  v.  RatJibone,  34  Barbour,  388  ;  May  ^  May  v. 
Michael,  18  Maryland,  227  ;  Pratt  v.  Thornton,  28  Maine, 
355  ;  2  Story's  Equity,  §§  1215-21 ;  3  Abb.  National  Digest, 
206,  §  4.  The  remedy  was  in  chancery,  where  the  jurisdic- 
tion was  ample  and  complete.  Oliver  v.  Jernigan,  46  Ala, 
41 ;  Rivers  v.  Durr,  46  Ala.  418 ;  Almony  v.  Hicks,  3  Head's 
(Tenn.)  R.  39. 

PETERS,  C.  J.  —  The  Revised  Code  of  Alabama  author- 
izes the  partition,  or  division,  of  any  property  held  by  joint 
owners,  or  tenants  in  common,  upon  application  by  petition  in 
writing  to  the  judge  of  probate  of  the  proper  county.  This 
suit  is  a  proceeding  under  this  statute.  The  law  conferring 
jurisdiction  on  the  judges  of  the  Probate  Court  for  this  purpose 
is  in  these  words :  "  Any  property,  real,  personal,  or  mixed, 
held  by  joint  owners  or  tenants  in  common,  may  be  divided 
among  them,  on  the  application  of  the  persons  entitled  thereto, 
or  any  one  of  them,  in  writing,  to  the  judge  of  probate  of  the 
county  in  which  the  property  is.  Such  application  may  be 
made  by  the  executor  or  administrator  of  a  deceased  person  in 
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interest,  or  by  the  guardian  of  a  minor  or  person  of  unsound 
mind."  Rev.  Code,  §  3105.  This  section  of  the  Code  simply 
authorizes  a  division  of  the  property  held  by  joint  owners, 
when  such  division  can  be  made.  But  another  section  of  the 
same  law  empowers  the  judge  to  decree  and  order  a  sale,  when 
an  equitable  division  cannot  be  made.  This  latter  section  is 
in  these  words :  "  Judges  of  the  Probate  Court  may  decree 
and  order  a  sale  of  all  property,  whether  real,  personal,  or 
mixed,  held  by  joint  owners  or  tenants  in  common,  when  the 
same  cannot  be  equitably  partitioned  or  divided  between  such 
joint  owners  or  tenants  in  common,  notwithstanding  they,  or 
any  number  of  them,  are  infants  or  persons  of  unsound  mind." 
Rev.  Code,  §  3120.  Other  sections  of  the  Code  direct  the 
method  of  proceeding,  and  limit  the  jurisdiction  of  the  court 
in  a  single  instance.  The  limitation  is  thus  defined :  "  No 
division  or  allotment  can  be  made  under  this  chapter,  where 
an  adverse  claim  or  title  is  asserted  by  any  one,  or  brought 
to  the  knowledge  of  the  commissioners  or  judge  of  probate." 
Rev.  Code,  §  3118. 

It  will  be  seen,  from  the  sections  of  the  law  above  quoted, 
that  the  jurisdiction  thus  conferred  upon  the  judge  of  probate 
divides  itself  into  two  branches  :  first,  when  the  purpose  of  the 
suit  is  to  make  partition,  and  divide  the  lands  among  the  joint 
owners,  without  a  sale ;  and,  second,  when  the  purpose  of  the 
suit  is  to  obtain  a  decree  and  order  for  the  sale  of  the  lands, 
when  they  cannot  be  equitably  partitioned  or  divided  among 
the  joint  owners  or  tenants  in  common.  In  either  instance, 
the  jurisdiction  is  invoked  and  put  in  force  by  petition  in 
writing,  by  a  proper  party,  to  the  judge  of  probate  of  the 
county  in  which  the  property  is,  which  petition  is  required 
to  set  forth  certain  facts.  In  this  suit,  the  application  is  to 
obtain  a  decree  and  order  of  sale,  instead  of  an  order  for  par- 
tition. When  this  is  the  case,  the  Code  requires  that,  "  upon 
the  petition  or  application  in  writing  of  any  of  the  parties 
mentioned  in  the  preceding  action,  their  guardians,  or  other 
lawful  representatives,  setting  forth  that  such  property  cannot 
be  equitably  partitioned  or  divided  without  a  sale  of  the  same, 
the  judge  of  probate  must,  upon  filing  of  such  petition,  appoint 
a  day  for  the  hearing  of  such  petition,  not  less  than  thirty 
days  from  its  filing."  Tlie  petition  should  also  "  set  forth  the 
names  of  all  the  persons  interested  in  the  property,  and  their 
residence,  the  property  sought  to  be  divided  or  partitioned,  the 
interest  of  each  person  in  the  same,  the  number  of  shares  into 
which  it  is  to  be  divided  ;  and  if  the  application  be  for  par- 
tition of  land,  a  full  and  accurate  description  of  such  land." 
This  chapter  of  the  Code  is  to  be  construed  together  as  one 
law,  and  its  provisions,  when  applicable,  regulate  all  the  pro- 
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ceedings  under  it.  9  Bac.  Abr.  (Bouv.  ed.)  p.  243, 1.  3,  and 
cases  there  cited.  In  this  case,  the  petition  seems  fully  to 
comply  with  all  the  requisitions  of  the  statute.  It  also  alleges 
that  Sallie  Fennell,  one  of  the  joint  owners,  is  a  minor,  and 
that  it  would  be  to  her  "  interest  to  have  said  land  sold  for 
such  partition  or  division."  Such  a  petition  is  a  sufficient  and 
legal  statement  of  the  petitioners'  right  to  the  relief  they  ask, 
and  it  invests  the  court  with  jurisdiction  to  act  in  the  prem- 
ises. It  cannot,  therefore,  be  defeated  by  demurrer  ;  and  the 
court  below,  consequently,  erred  in  sustaining  the  demurrer. 

2.  But,  as  the  objections  to  the  petition,  and  to  the  relief 
sought  under  its  allegations,  and  the  judgment  of  the  court 
are  somewhat  anomalous,  it  is  proper  to  add  some  instructions 
as  to  what  may  be  regarded  as  a  proper  practice  under  this 
important  statute.  The  petition  is  a  statement  of  the  facts, 
upon  which  the  judgment  of  the  court  is  invoked.  This 
should  contain  all  the  allegations  of  facts  that  are  required 
by  the  law  to  authorize  the  court  to  proceed.  If  this  is  not 
done,  the  pleading  is  obnoxious  to  demurrer.  But,  after  de- 
murrer sustained,  the  petitioners  have  the  same  right  to  amend 
that  they  would  have  in  any  other  pleading.  This  is  a  civil 
case,  and  the  law  of  pleadings  applicable  to  civil  cases  is  ap- 
plicable to  it.  It  should  be  "as  brief  as  is  consistent  with 
perspicuity,  and  the  presentation  of  the  facts  or  matter  to  be 
put  in  issue,  in  an  intelligible  form."  Rev.  Code,  §  2629. 
And  the  plea,  or  answer  to  such  a  petition,  should  "  consist 
of  a  succinct  statement  of  the  facts  relied  on  in  bar  or  abate- 
ment of  the  suit."  Rev.  Code,  §  2638 ;  also,  7  Bac.  Abr. 
(Bouv.  ed.)  pp.  457  et  seq..  Pleas  ^  Pleading.  In  such  a 
suit  as  this,  if  a  pleading  "  is  unnecessarily  prolix,  irrelevant, 
or  frivolous,  it  may  be  stricken  out,  at  the  cost  of  the  party 
so  pleading,  on  motion  of  the  adverse  party."  Rev.  Code, 
§  2630.  The  sufficiency  of  the  complaint,  or  petition,  may  be 
put  in  issue  by  demurrer  ;  but  the  demurrer  should  distinctly 
state  the  objections  intended  to  be  relied  on.  ■  When  this 
is  not  done,  the  demurrer  should  be  overruled.  Rev.  Code, 
§  2656.  And  either  before  or  after  judgment  on  demurrer 
"  the  court  must  permit  an  amendment  of  the  pleadings,"  if 
this  can  be  made.  Rev.  Code,  §  2657.  Then,  any  fact  neces- 
sary to  be  set  forth  in  the  petition,  the  proof  of  which  is  re- 
quired to  authorize  a  judgment  of  the  court  favorable  to  the 
petitioner,  may  be  denied  by  plea ;  or  it  may  be  shown,  on 
suggestion  to  the  court,  that  an  adverse  claim  or  title  is  as- 
serted by  some  one,  setting  forth  the  name  of  the  person  or 
persons  in  some  proper  manner.  This  should  be  done  as  con- 
cisely as  an  intelligent  statement  of  the  facts  will  permit,  with- 
out incorporating  in  the  plea  the  evidence  of  the  facts  which 
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are  relied  on  to  prove  them,  as  seems  to  have  been  attempted  in 
this  case.  But,  whether  there  is  any  objection  by  way  of  plea, 
in  bar  of  the  relief  asked,  unless  the  parties  are  all  of  full  age, 
and  competent  to  act  for  themselves,  and  consent  to  a  decree, 
the  judge  of  probate,  on  the  final  hearing,  should  be  "satisfied 
fi'om  the  proof  that  the  property  described  in  the  petition  is 
held  and  owned  jointly,  or  in  common,"  by  the  parties  to  the 
suit,  as  alleged  in  the  petition  ;  and  also  by  "  evidence  taken 
as  in  chancery  cases,"  when  the  application  seeks  a  sale,  "  that 
an  equitable  partition  or  division  cannot  be  made  ;  "  and  when 
the  application  is  on  behalf  of  an  infant,  or  person  of  unsound 
mind,  it  must  appear  that  a  sale  would  be  to  the  interest  of 
the  infant  or  person  of  unsound  mind.  Rev.  Code,  §§  3108, 
3123,  3124.     Otherwise,  the  application  should  be  denied. 

3.  Mrs.  Judith  Tucker  shows  no  claim  or  title  to  the  lands 
in  controversy,  which  can  be  properly  designated  as  adverse. 
She  is  one  of  the  contestants  in  the  court  below  ;  and  the 
record  shows  that  she  parted  with  all  her  title  by  her  con- 
veyance, and  the  decree  in  the  chancery  suit,  to  the  joint 
owners  named  in  the  petition.  Her  right  of  lien  on  the  land, 
as  a  security  for  the  payment  of  the  annual  allowance  to  her 
to  be  paid  by  the  joint  owners  of  the  land,  as  shown  in  her 
agreement  with  them,  cannot  be  displaced  or  disturbed  by 
the  sale  or  partition  of  the  land  under  decree  of  the  court. 
Whether  there  is  a  sale  or  partition,  the  land  remains  sub- 
ject to  her  lien.     Rev.  Code,  §  3114. 

4.  The  claim  or  title  of  Mrs.  Margaret  Tucker,  wife  of  Will- 
iam J.  Tucker,  is  not  adverse.  She  is  a  tenant  in  common 
with  the  other  joint  owners,  to  the  extent  of  her  husband's 
right,  if  her  title  is  valid.  Rev.  Code,  §  1582.  She  acquired 
her  husband's  right  and  title  to  the  land  by  his  conveyance  to 
her ;  and  she  is  the  owner  of  his  title,  to  the  extent  of  her 
conveyance,  until  that  is  set  aside.  This  makes  her  a  joint 
owner  with  the  other  joint  owners.  Such  a  claim  or  title  can- 
not be  adverse  to  the  other  joint  owners,  else  the  statute  it- 
self would  be  without  effect.  Any  joint  tenant  could  defeat 
the  division,  or  sale  for  division.  This  is  evidently  not  the 
meaning  or  purpose  of  the  statute.  Tenants  in  common  hold 
by  unity  of  possession,  though  they  may  hold  by  several  and 
distinct  titles.  4  Kent,  367,  368,  marg.  ;  5  Bac.  Abr.  (Bouv. 
ed.)  pp.  239,  240,  A.  If  the  husband  of  Mrs.  Mai-garet 
Tucker  held  her  title,  he  could  not  resist  the  application  of 
the  petitioners.  Then,  neither  can  she ;  for,  in  her  title,  she 
holds  just  as  he  would  have  held. 

It  is  not  at  all  certain  that  the  court,  on  the  trial  below, 
rendered  judgment  on  the  merits  ;  though  it  appears  from  the 
record  that  the  evidence  on  both  sides  was  submitted,  and  the 
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final  decree  recites  that  the  court,  "  after  carefully  hearing  and 
considering  the  evidence  in  the  cause,  doth  order,  adjudge, 
and  decree  that  the  answers  and  demurrers  be  sustained,  and 
the  petition  be  dismissed,  at  the  costs  of  the  applicants."  This 
must  be  regarded  as  a  judgment  on  demurrer,  and  possibly 
also  on  the  merits.  But  it  has  already  been  shown  that  the 
judgment  on  the  demurrer  was  erroneous.  And  I  am  not 
able  to  see  how  the  judgment  on  the  merits  can  be  sustained 
on  the  evidence  adduced.  The  proof  very  clearly  shows  that 
the  petitioners  were  joint  owners  of  the  lands  with  the  parties 
made  defendants ;  it  also  shows  that  the  lands  could  not  be 
equitably  divided ;  and  it  wholly  fails  to  show  the  assertion  of 
any  adverse  claim  or  title  which  could  defeat  the  sale.  It  is 
true  that  it  is  not  shown  that  a  sale  of  the  lands  would  be  for 
the  interest  of  the  infant  joint  owner.  But,  in  an  application 
for  an  order  to  sell,  this  is  not  necessary,  unless  the  applica- 
tion is  made  by  the  guardian  of  the  minor,  which  is  not  the 
case  here.  Coker  v.  Pitts,  37  Ala.  692  ;  Rev.  Code,  §  3122. 
Then,  it  seems,  both  upon  the  demurrer  and  upon  the  proofs, 
that  the  decree  and  order  of  the  court  below  should  have  been 
for  the  petitioners,  who  are  the  appellants  in  this  court. 

The  judgment  of  the  court  below  is  therefore  reversed,  and 
the  cause  is  remanded  for  a  new  trial,  in  conformity  with  the 
law  as  declared  in  this  opinion.  The  appellees  will  pay  the 
costs  of  this  appeal  in  this  court  and  in  the  court  below. 


Hurt  et  aL  v,  Nave*s  Administrator. 

Motion  to  set  aside  Sheriff's  Sale  under  Execution. 

1.  Objections  to  evidence  on  trial  before  court  without  jury.  —  When  a  cause  is  tried 
in  the  primary  court  without  the  intervention  of  a  jury,  the  appellate  court  will 
not  scan  with  critical  accuracy  mere  technical  objections  to  evidence  which  was  ad- 
mitted by  the  court  below,  but  will  presume  that  the  presiding  judge,  in  making 
up  his  decision,  disregarded  all  illegal  evidence. 

2.  When  sheriff's  sale  under  execution  will  be  set  aside  on  motion.  —  A  sheriffs  sale 
of  lands  under  execution  will  be  set  aside  on  motion,  where  the  proof  shows  that 
by-standers  were  deterred  from  bidding  at  the  sale  by  the  irregularities  committed 
by  him  in  conducting  it,  and  that  the  lands  were  knocked  oif  at  a  grossly  inade- 
quate price. 

3.  Time  within  which  motion  to  set  aside  sale  may  be  made.  —  Where  lands  are  sold 
under  execution  against  a  deceased  defendant,  whose  administrator  is  charged  with 
complicity  in  the  irregularities  committed  by  the  sheriff,  a  motion  to  set  aside  the 
sale,  made  by  the  succeeding  administrator,  at  the  first  term  of  the  court  next 
after  his  appointment,  is  not  too  late. 

4.  Sale  of  lands  under  execution  after  defendant's  death.  —  An  execution,  issued 
after  the  defendant's  death,  was  void  at  common  law ;  but  under  the  statutes  of 
this  State  (Rev.  Code,  §  2875),  if  an  execution  is  received  >by  the  sheriff  during 
the  defendant's  life-time,  and  levied  on  his  lands,  the  lands  may  be  sold  under  an 
alias  issued  after  his  death  without  the  lapse  of  an  entire  term,  unless  his  estate 
has  been  declared  insolvent. 
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Appeal  from  the  Circuit  Court  of  Perry. 

Tried  before  the  Hon.  M.  J.  Saffold. 

This  was  a  motion  by  Powhatan  Lockett,  as  the  administra- 
tor de  bonis  non  of  the  estate  of  Jesse  B.  Nave,  deceased,  to 
set  aside  a  sale  of  certain  lands  belonging  to  said  estate,  which 
had  been  made  by  the  sheriff  of  said  county  under  execution 
from  said  Circuit  Court.  The  sale  was  made  on  the  1st  Mon- 
day in  March,  1869.  The  motion  to  set  it  aside  was  made  at 
the  September  Term  of  the  court,  1870.  Peter  T.  Hurt,  the 
purchaser  at  the  sale,  and  H.  A.  Torbett,  who  was  the  admin- 
istrator of  said  Nave's  estate  at  the  time  of  the  sale,  were  made 
defendants  to  the  motion.  On  all  the  evidence  adduced,  the 
court  set  aside  the  sale,  on  condition  that  the  plaintiff  in  the 
motion  refund  to  Hurt  the  purchase-money  which  he  had  paid, 
with  interest.  This  judgment  of  the  court,  to  which  an  ex- 
ception was  reserved  by  Hurt,  is  now  assigned  as  error,  to- 
gether with  several  rulings  of  the  court  on  questions  of  evidence 
which  require  no  special  notice. 

Brooks,  Haralson  &  Roy,  for  appellant. 

Moore  &  Lockett,  contra. 

PETERS,  C.  J.  —  This  is  an  appeal  from  a  judgment  of 
the  Circuit  Court  of  Perry  County,  setting  aside  a  sheriff's 
sale,  on  motion  in  that  court,  made  by  the  administrator  de 
bonis  non^  against  the  purchaser  and  the  administrator  in  chief, 
on  the  grounds  of  irregularity  and  fraud.  The  cause  was  sub- 
mitted to  the  court,  on  the  trial  below,  without  a  jury  ;  and 
the  judgment  was  for  the  plaintiff  in  the  motion,  on  the  evi- 
dence set  out  in  the  bill  of  exceptions,  which  is  sent  up  as  a 
part  of  the  record.  The  question,  then,  is.  Did  the  court  err 
in  the  law,  or  in  the  estimate  of  the  preponderance  of  the  evi- 
dence ?  This  is  the  main  question.  There  are  also  some  ques- 
tions arising  on  objections  to  a  portion  of  the  evidence  admit- 
ted on  the  trial  against  the  objection  of  the  purchaser. 

The  original  judgment,  on  which  the  execution  issued,  under 
authority  of  which  the  sale  complained  of  was  made,  was  ren- 
dered on  a  forfeited  recognizance,  against  Nave,  the  deceased, 
and  Torbett,  his  son-in-law,  on  the  10th  day  of  November, 
1867.  The  lands  sold  belonged  to  Nave,  and  were  sold  under 
execution  issued  after  his  death,  and  while  Torbett  was  the  ad- 
ministrator of  his  estate.  The  first  execution  which  was  issued 
on  this  judgment  bears  date  in  January,  1868,  in  the  .life-time 
of  Nave.  This  was  levied  on  Nave's  lands,  which  were  finally 
sold,  but  under  another  process,  an  alias  ji.fa.^  as  will  be  here- 
after shown.     Under  the  first  levy,  there  was  no  sale,  for  want 
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of  bidders.  On  the  22d  day  of  February,  1868,  Nave  died. 
After  his  death,  on  the  19th  day  of  May,  1868,  a  second  exe- 
cution was  issued  and  levied  on  one  hundred  and  sixty  acres 
of  Nave's  land,  not  included  in  the  first  levy.  This  was  also 
returned  without  a  sale,  for  want  of  bidders.  Torbett  admin- 
istered on  the  estate  of  Nave  shortly  after  his  death,  but  the 
precise  time  is  not  stated.  On  Januai-y  9th,  1869,  a  third  ex- 
ecution was  issued,  which  the  sheriff  received  on  the  12th  Jan- 
uary, 1869,  and  this  was  returned  "  no  property  found,"  on  the 
10th  day  of  March,  1869.  There  was  also  issued  on  the  9th 
day  of  January,  1869,  a  fourth  execution,  which  was  received 
by  the  sheriff  on  the  day  of  its  issuance,  and  levied  on  two 
parcels  of  land,  the  property  of  Nave :  to  wit,  one  parcel  con- 
taining "  one  thousand  three  hundred  and  ninety-six  acres, 
more  or  less  ;  "  and  the  other  parcel  containing  "  one  hundred 
and  sixty  acres,  more  or  less."  These  lands  are  properly  de- 
scribed in  the  levies,  according  to  the  United  States  surveys, 
by  their  proper  numbers.  This  last  execution  was  returned 
"  satisfied  in  full,  April  14,  1869."  It  seems  that  the  sale 
sought  to  be  set  aside  was  made  under  this  fi.  fa.  on  March  1st, 
1869,  though  it  is  not  so  returned  on  the  execution  itself. 
Hurt  was  the  purchaser  at  the  sheriff's  auction  under  this  sale. 
He  bid  for  the  one  hundred  and  sixty  acre  tract  $280 ;  and 
for  eight  hundred  and  eighty  acres  of  the  other  tract,  $306  ;  all 
which  appears  from  the  sheriff's  deeds  to  Hurt,  each  of  which 
bears  date  April  3d,  1869.  Torbett  was  then  the  administra- 
tor of  Nave's  estate  ;  but  he  was  removed  from  said  adminis- 
tration in  July,  1870,  and  was  succeeded  by  Lockett,  adminis- 
trator de  bonis  non^  who  is  the  appellee  in  this  court,  and  was 
the  plaintiff  in  the  court  belo^.  The  motion  was  made  to  set 
aside  the  sale,  September  13th,  1870. 

The  original  judgment  was  for  $500  and  costs,  and  there  had 
been  $200  paid  on  the  same  before  the  sale.  This  was  known 
to  Torbett,  the  administrator ;  but  there  was  no  credit  of  the 
same  entered  on  the  execution.  The  sale  was  conducted  by  an 
auctioneer,  in  the  presence  of  the  sheriff,  and  under  his  con- 
trol. The  parcel  of  land  containing  one  hundred  and  sixty 
acres  was  first  sold.  It  was  offered  in  eighty  acre  lots,  and 
bid  off  by  Hurt.  Then  an  eighty  acre  lot  of  the  other  parcel 
was  offered,  and  bid  off  by  Hurt.  There  was  some  adverse 
bidding,  but  it  does  not  appear  by  whom  it  was  made,  or  what 
was  its  character.  After  this  last  above  named  eighty  acre  lot 
was  bid  off,  the  mode  of  offering  lots  to  be  sold  was  changed, 
and  the  balance  of  the  land  sold  was  offered  and  bid  off  in  one 
hundred  acre  lots,  without  any  description  by  metes  and  bonds, 
or  by  numbers  of  the  national  survey.  There  must  have  been 
about  eight  hundred  acres  sold  in  this  way ;  that  is,  in  lots  of 
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one  hundred  acres  each.  Torbett  was  present  during  the  whole 
sale,  and  so  was  Hurt.  There  were  other  bidders  present  dur- 
ing the  sale,  who  wished  to  buy  portions  of  the  lands  advertised 
for  sale.  When  they  were  anxious  to  have  more  specific  de- 
scriptions of  the  lands  offered  for  sale,  the  auctioneer  answered 
their  inquiries  by  replying  that  the  lands  offered  lay  "  adjoin- 
ing to  the  lands  already  sold,"  or  that  they  "  lay  upon  the 
ground."  These  persons,  who  came  to  buy  portions  of  these 
lands,  went  away  without  bidding,  on  account  of  the  manner 
in  which  the  sale  was  conducted,  and  the  uncertain  description 
of  the  lands  offered.  One  of  these  persons  says  he  would  have 
given  "  ilO  per  acre  for  the  cane-brake  land  sold."  The  cane- 
brake  land  was  the  lot  of  one  hundred  and  sixty  acres  that  lay 
upon  the  Selma  and 'Montgomery  Railroad,  and  was  bid  off  by 
Hurt  for  $280.  Torbett  told  one  of  the  persons  who  came  to 
the  sale  to  purchase  a  part  of  the  lands, "  that  they  were  being 
bought  in  for  the  estate."  But  this  was  not  said  in  the  pres- 
ence or  hearing  of  Hurt,  and  the  evidence  was  objected  to  by 
him.  There  was  also  some  proof  that  the  lands  were  worth 
two  or  three  times  as  much  as  the  price  for  which  they  had 
been  bid  off  by  Hurt.  There  was  also  some  evidence  of  com- 
munication between  Torbett  and  Hurt,  before  the  sale,  about 
the  redemption  of  the  land,  if  Hurt  bought  it,  and  Torbett's 
wish  that  Hurt  should  buy  it.  It  also  appeared  that  Hurt 
paid  the  sheriff  $508.87  of  the  purchase  money,  and  also  paid 
$100  besides  to  Torbett.  Why  this  was  done,  Torbett  "  hesi- 
tated a  good  deal,  and  did  not  appear  ready  to  explain  ;  but 
finally  said,  that  Hurt  accounted  to,  and  settled  one  hundred 
dollars  of  the  purchase  money  with  him." 

It  does  not  appear  what  the  real  balance  on  the  judgment 
amounted  to,  at  the  sale.  But  the  judgment  was  rendered  on 
November  10,  1867,  for  $500,  and  costs,  and  the  sale  was  made 
on  the  1st  day  of  March,  1869.  The  interest  due  could  not 
have  exceeded  that  for  one  year,  three  months,  and  twenty- 
one  days.  This  did  not  exceed  $55,  if  so  much.  The  costs 
could  hardly  have  overreached  $25  more ;  in  all,  say,  $575. 
On  this  there  should  have  been  a  credit  of  $200,  before  the 
sale ;  so  that,  at  the  sale,  the  balance  due  was  scarcely  greater 
than  $375.  Yet  it  took  $608.87  to  pay  it,  which  was  the  price 
of  about  eleven  hundred  acres  of  land,  one  hundred  and  sixty 
acres  of  which,  one  of  the  witnesses  swears,  was  worth  $10 
per  acre,  and  that  he  would  have  given  that  for  it ;  that  is, 
$1,600.  Another  witness  states  that  he  came  to  the  sale'  to 
buy,  and  was  prepared  to  buy  three  eighties  of  the  "  Old  Town 
tract,"  that  is,  two  hundred  and  forty  acres  of  the  eight  hun- 
dred and  eighty  acres  sold  in  the  parcel  which  was  bid  off  in 
one  hundred  acre  lots;  and  that  this  land  was  worth  from 
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$2.50  to  $3.00  per  acre ;  but  the  irregularities  in  conducting 
the  sale  were  such  that  he  declined  to  bid,  and  went  away 
without  doing  so.  This,  at  the  lowest  sum  above  mentioned, 
would  have  amounted  to  the  sum  of  $600.  This  was  within 
$150  of  double  as  much  as  was  really  due  on  the  judgment  at 
the  sale. 

Hurt  testifies  in  his  own  behalf,  that  his  purchase  was  fair, 
and  made  in  good  faith,  without  any  connection  with  Torbett 
whatever.  Torbett  also  testifies  about  the  same.  In  connec- 
tion with  Hurt's  evidence,  he  offered  the  transcript  of  a  bill  in 
chancery  filed  by  Lockett,  as  administrator  de  bonis  non  of 
Nave's  estate,  against  himself  and  Torbett ;  but  it  does  not 
very  clearly  appear  for  what  purpose  this  was  done.  It  could 
not  have  been  offered  as  evidence  of  a  pending  suit  between 
the  same  parties  litigating  the  same  matters,  because  the  suit 
in  chancery  was  commenced  after  the  motion.  It  could  not, 
therefore,  have  operated  as  an  abatement.  Story's  PI.  p.  65 
et  seq.  ;  1  Chitty  PI.  pp.  453,  454.  Its  object,  then,  must  have 
been  to  use  the  admissions  in  the  bUl  against  the  complainant. 
This  may  be  done.  1  Greenl.  Ev.  §  212.  But,  like  all  ad- 
missions, all  must  be  taken  together.  1  Greenl.  Ev.  §  201. 
A  bill  to  redeem  under  the  statute  necessarily  admits  the  reg- 
ularity of  the  sale.  Rev.  Code,  §§  2509,  2521.  But  the  bill 
in  this  case  does  not  make  such  an  admission.  It  expressly 
charges  the  contrary.  It  uses  this  language :  "  Said  sale  is 
not  valid,  or  legal,"  and  "  the  deeds  which  said  Hurt  holds  are 
void,  and  are  a  cloud  upon  your  orator's  title  to  said  lands,  and 
an  objection  to  his  due  administration  of  said  lands  as  assets  of 
said  estate,  and  ought  to  be  given  up  and  cancelled  upon  proper 
showing."  The  bill  also  shows  that  Nave  died  intestate, 
*'  greatly  embarrassed  by  his  debts."  This  is  not  calculated  to 
overturn  the  merits  of  the  motion,  but  rather  supports  them. 

Where  a  cause  is  tried  by  the  presiding  judge  Avithout  the 
intervention  of  a  jury,  no  very  critical  regard  will  be  paid  to 
mere  technical  objections  to  the  testimony  in  the  court  below. 
The  court  is  presumed  to  eliminate  all  improper  evidence  when 
it  comes  to  make  up  its  judgment  upon  the  whole  proof.  Then, 
the  evidence  shown  to  have  been  admitted  against  objections 
of  the  party  excepting  to  it  must  be  of  such  character  as 
necessarily  to  give  a  wrong  direction  to  the  judgment  of  the 
court.  The  testimony  objected  to  in  this  case  could  not  have 
had,  in  any  rational  view  of  it,  any  such  effect.  Besides, 
there  was  some  evidence  of  a  common  purpose  between  Hurt 
and  Torbett,  in  the  sale  of  the  land  ;  and  in  such  case,  it  often 
becomes  exceedingly  difl&cult  to  say  where  they  speak  and 
act  in  common  about  it.  The  latter  portion  of  the  evidence 
tends  to  show  that  this  might  have  been  the  case.     And  if  at 
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any  time,  during  the  progress  of  the  cause,  testimony  that 
was  improperly  admitted  becomes  competent,  it  will  not  be 
considered  error  that  it  was  not  rejected.  Edwards  v.  The 
State,  June  Term,  1873.  Then,  I  think,  there  was  no  injury, 
and,  consequently,  no  error  in  these  exceptions. 

Upon  the  proofs  of  the  whole  case,  it  is  evident  that  the  sale 
here  sought  to  be  avoided  is  not  such  an  one  as  the  court  would 
have  permitted  to  go  on  in  its  own  presence,  or  would  have 
confirmed  upon  a  report  of  all  the  facts  by  its  officer.  The 
sheriff  who  enforces  a  judgment  does  so  under  the  authority 
of  the  court.  In  chancery,  these  proceedings  are  all  very 
properly  kept  under  the  control  of  the  court,  by  requiring  the 
officer  to  report  his  action  under  the  court's  authority,  and 
submitting  this  report  to  the  ordeal  of  confirmation ;  thus 
making  the  act  of  the  officer  the  act  of  the  court.  But,  at 
law,  the  only  report  made  by  the  officer  is  the  proper  return  of 
the  process.  Rev.  Code,  §§  2852,  2853,  2867.  If  this  is  not 
objected  to  in  proper  time,  it  stands  confirmed  as  a  matter  of 
course.  Here,  there  was  no  return  of  the  sale,  but  only  a  re- 
turn of  the  execution,  satisfied  ;  and  the  representative  of  the 
deceased  and  his  ci'editors  aided  in  procuring  the  sale,  and  was 
unwilling  that  it  should  be  disturbed.  If  he  had  not  received 
a  bribe  to  be  silent,  he  had  placed  himself  in  a  situation  to  be 
suspected,  and  he  had  so  discharged  the  duties  of  his  trust  as 
to  forfeit  the  confidence  of  the  court  that  had  appointed  him. 
After  he  was  removed,  his  successor  proceeded  at  once  to  take 
steps  to  avoid  the  sale.  Under  the  circumstances,  the  delay 
was  not  so  great  as  deprived  the  court  of  the  power  to  apply 
this  form  of  remedy  to  the  redress  of  the  injury  complained 
of.  With  this  view  of  the  law,  I  think  the  proofs  sustain  the 
judgment  of  the  court  below,  and  it  must  be  affirmed. 

Besides,  it  is  contended  by  the  learned  counsel  for  the  ap- 
pellee, that  the  execution  under  which  this  sale  was  made  is 
void,  because  it  was  issued  after  the  death  of  the  defendant. 
Nave.  This  was  so  at  common  law ;  but  it  is  not  so  under 
our  statute.  Where  there  has  been  an  execution  issued  during 
the  life  of  the  defendant,  as  was  done  in  this  case,  the  Code  is 
an  express  authority  that  an  alias  execution  may  be  issued 
after  the  defendant's  death.  The  section  of  the  Code  referred 
to  is  in  these  words  :  "  A  writ  of  fieri  facias,  issued  and  re- 
ceived by  the  sheriff  during  the  life  of  the  defendant,  may  be 
levied  after  his  decease  ;  or  an  alias  issued  and  levied,  if  there 
has  not  been  the  lapse  of  an  entire  term,  so  as  to  destroy  the 
lien  originally  created."  Rev.  Code,  §  2875.  The  levy,  thus 
allowed,  would  be  a  useless  thing,  unless  it  could  be  enforced 
by  a  sale.  I  therefore  think  a  sale  is  authorized  to  be  made 
under  such  a  levy,  unless  the  estate  of  the  decedent  is  declared 
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insolvent.      In  Ray  v.   Thompson  (43  Ala.  434),  the  main 
point  settled  is  that  the  insolvency  of  the  estate  of  a  deceased 
person,  properly  ascertained,  destroys  all  liens  created  by  law. 
The  judgment  of  the  court  below  is  aflBrmed,  with  costs. 


Waring  &  Son  v.  Grady's  Executor. 

Action  against  Owners  of  Steamboat  for  Goods  sold. 

1.  Custom,  as  part  of  partnership  contract.  —  A  custom,  or  usage  of  trade,  exist- 
ing at  the  place  where  the  business  of  a  partnership  is  to  be  transacted,  and  relat- 
ing to  the  particular  business  in  which  it  is  engaged,  enters  into  and  forms  a  part 
of  the  partnership  articles,  unless  excluded  by  express  stipulation. 

2.  Custom  among  steamboat  men  in  Mobile,  as  to  purchase  of  salt  for  sale  or  exchange 
on  trips  up  the  river.  —  The  custom  proved  in  this  case  to  exist  among  steamboat- 
men  navigating  the  Alabama  and  Tombigbee  rivers,  as  to  buying  salt  in  Mobile, 
when  freights  were  dull,  to  be  sold  or  exchanged  on  the  trip  up  the  river,  and  paid 
for  on  the  return  trip,  held  valid  and  binding  as  between  two  joint  owners  of  a 
steamboat,  rendering  one  liable  for  salt  so  purchased  by  the  other  for  the  use  of 
the  boat. 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  John  Elliott. 

This  action  was  brought  by  the  appellants,  suing  as  partners, 
against  P.  A.  Grady  and  Jno.  J.  Moulton,  and  was  discontinued 
as  to  said  Moulton,  who  was  not  served  with  process.  The 
amended  complaint,  on  which  the  trial  was  had,  was  in  these 
words :  "  The  plaintiffs  claim  of  the  defendants,  as  late  joint 
owners  and  copartners  of  the  steamboat  Black  Diamond,  and 
as  copartners  in  the  freight  of  said  boat,  the  sum  of  six  hun- 
dred and  sixty  dollars,  due  for  two  hundred  sacks  of  salt  sold 
and  delivered  by  said  plaintiffs  to  said  defendants,  as  late  joint 
owners  and  copartners  of  said  steamboat,  and  as  copartners  in 
the  freight  of  said  boat,  on  the  4th  day  of  January,  1867, 
which  said  sum,  with  the  interest  thereon,  is  still  due  and  un- 
paid." The  defendant  pleaded,  1st,  the  general  issue ;  and, 
2d,  a  special  plea,  which  was  sworn  to,  averring  that  he  was 
not  a  partner  with  said  Moulton  in  the  said  steamboat  or  her 
freight ;  and  issue  was  joined  on  both  of  these  pleas. 

"  On  the  trial,"  as  the  bill  of  exceptions  states,  "  the  plain- 
tiffs adduced  before  the  jury  evidence  tending  to  show  that 
they  sold,  and  delivered  on  board  the  said  steamboat  Black 
Diamond,  two  hundred  sacks  of  salt,  at  the  request  of  said 
John  J.  Moulton ;  and  that  said  boat  was  at  that  time  owned 
by  said  defendant  and  said  Moulton  jointly,  each  owning  a  one 
half  interest ;  and  that  said  boat  was  employed  and  used  by 
them  to  run  from  Mobile,  navigating  the  Alabama  and  Tom- 
bigbee rivers  for  freights  and  passengers,  the  said  owners  shar- 
ing the  profits  and  dividing  the  losses,  as  steamboats  on  those 
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rivers  usually  do  in  that  business.  The  plaintiffs  further  intro- 
duced and  examined  three  witnesses,  who  were  old  steamboat- 
men,  and  one  a  merchant,  who  testified  that  they  were  well 
acquainted  with  the  trade  of  the  navigation  of  steamboats  on 
the  waters  of  the  Alabama  and  Tombigbee  rivers,  and  had 
been  for  thirty  years  or  more  ;  and  that  it  was  the  common 
practice  in  that  trade,  when  the  ordinary  freight  was  scarce, 
and  therefore  deemed  advantageous  to  increase  the  freights  of 
the  boat,  to  purchase  salt  at  Mobile,  to  be  carried  up  the  river 
and  sold,  or  exchanged  for  wood  or  expenses  ;  and  that  this 
usage  of  the  trade  was  deemed  good  economy,  and  was  recog- 
nized and  known  to  all  the  steamboat-men,  merchants,  and 
others,  and  to  owners  engaged  in  said  trade,  and  was  considered 
within  the  scope  of  said  business  ;  and  that  this  was  also  often 
done,  when  no  regular  freight  was  offering,  to  raise  money  to 
pay  the  expenses  of  the  up  trip,  to  be  repaid  out  of  the  profits 
of  the  down  trip  ;  and  that  it  was,  and  is  now,  the  every-day 
practice  for  owners  and  masters  in  charge  of  steamboats,  to 
make  such  purchase  on  account  of  the  boat  and  owners,  for  the 
benefit  of  the  vessel,  and  to  increase  or  make  up  profits.  This 
evidence  was  not  contradicted  by  any  witness.  The  plaintiffs 
also  gave  in  evidence  the  entry  on  their  books  at  the  time  of 
the  sale  of  said  salt,  showing  that  it  was  charged  to  the  account 
of  said  steamboat  and  owners,  and  not  to  said  Moulton  indi- 
vidually. According  to  the  understanding  between  said  Moul- 
ton and  plaintiffs,  the  salt  was  to  be  paid  for  on  the  return  trip 
of  the  boat ;  but  it  never  was  paid  for.  There  was  evidence 
by  defendant  Grady,  and  other  witnesses  for  the  defence,  tend- 
ing to  show  that  he  had  no  knowledge  of  the  purchase  of  the 
salt,  and  did  not  assent  to  it,  and  that  the  salt  was  sold  for  said 
Moulton's  benefit. 

"  Upon  the  foregoing  evidence,  the  court  charged  the  jury, 
that  if  they  believed  the  defendant  knew  of  the  purchase  of  the 
salt,  or  authorized  its  purchase  by  Moulton,  or  assented  to  it  in 
any  way,  he  would  be  liable  for  the  price  ;  that  the  evidence  of 
the  usage,  as  shown  by  the  witnesses,  would  not  of  itself,  in 
point  of  law,  be  sufficient  to  authorize  said  Moulton  to  make 
the  purchase  on  joint  account ;  and  that  though  the  manage- 
ment of  the  boat's  business  was  left  entirely  with  Moulton,  and 
Grady  was  jointly  interested  with  him  in  the  earnings  and 
losses  of  the  boat,  notwithstanding  any  such  usage,  the  knowl- 
edge and  consent  of  Grady  was  necessary  to  bind  him  for  such 
purchase.  The  plaintiffs  excepted  to  this  charge,  and  requested 
the  court,  in  writing,  to  instruct  the  jury  as  follows:  'If  the 
jury  believe,  from  the  evidence,  that  it  is  usual,  in  the  steam- 
boat trade  on  these  waters,  to  purchase  salt  at  Mobile,  on 
credit,  to  carry  up  on  the  boats  when  freights  are  not  full,  for 
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sale  and  exchange ;  and  that  this  is  the  common  practice  of 
boats,  and  well  known  in  the  trade  to  steamboat-men  and 
others,  and  considered  by  them  a  proper  economy  in  the  trade, 
to  increase  the  profits  of  the  boats,  and  within  the  usual  scope 
of  the  business  of  steamboating ;  then  such  a  purchase,  if  not 
made  on  individual  account,  but  for  the  use  of  the  vessel,  by 
the  managing  partner  or  "  ship's  husband,"  will  bind  the 
owner.'  The  court  refused  to  give  this  charge,  and  the  plain- 
tiffs excepted." 

The  charge  given,  and  the  refusal  to  charge  as  requested, 
are  now  assigned  as  error. 

BoYLES  &  Overall  and  Geo.  N.  Stewart,  for  appellants. 

D.  C.  Anderson,  contra. 

PETERS,  C.  J.  —  A  partnership  is  created  by  agreement 
of  the  parties  who  constitute  it,  and  it  may  be  entered  into 
with  reference  to  a  custom  or  usage  of  the  place  where  its 
business  is  to  be  transacted.  If  this  custom  is  a  legal  one,  and 
such  as  the  law  will  enforce,  it  may  modify  the  legal  effect  of 
the  partnership  agreement ;  and  such  a  custom  may  be  shown, 
in  connection  with  the  contract,  to  establish  the  intention  of 
the  parties  in  entering  into  it,  for  such  a  custom  becomes  a  part 
of  the  contract  itself,  and  explains  its  stipulations.  Sampson 
^  Lindsay  v.  Q-azzum,  6  Porter,  123 ;  Mills  v.  United  States 
Bank,  11  Wheaton,  431 ; .  Cutler  v.  Powell,  8  Term,  320.  This 
doctrine,  applied  to  this  case,  very  clearly  shows  that  the 
charge  asked  by  the  plaintiffs  below  ought  to  have  been  given 
to  the  jury.  This  charge  was  not  abstract,  but  was  fully  sup- 
ported by  the  evidence,  which  was  wholly  uncontradicted.  It 
was  asked  in  writing,  and  it  contains  a  fair  statement  of  a  legal 
proposition,  applicable  to  the  issues  submitted  to  the  jury. 
The  court  erred  in  refusing  to  give  it. 

The  charge  given  by  the  court  was  also  incorrect,  and  was 
calculated  to  mislead  the  jury.  It  had  the  effect  to  withdraw 
from  their  consideration  all  that  part  of  the  evidence  which 
tended  to  establish  the  custom  or  usage,  which  modified  the 
legal  effect  of  the  partnership  agreement,  in  reference  to  the 
purchase  of  the  salt.  Such  a  charge  cannot  be  sustained.  29 
Ala.  188 ;  24  Ala.  651 ;  23  Ala.  17  ;  22  Ala.  501,  796.  If  the 
obligations  of  the  partnership  were  modified  by  the  usage 
attempted  to  be  proven,  of  which  the  jury  must  judge,  then 
the  contract  of  partnership  permitted  the  salt  to  be  purchased. 
What  this  contract  permitted  was  within  the  scope  of  the  busi- 
ness in  which  the  firm  was  engaged  ;  and,  within  this  scope  or 
limit,  the  act  of  one  partner  is  the  act  of  all,  and  binds  all. 
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3  Kent,  40,  41  ;  1  Parsons  on  Contracts,  174-5,  and  cases 
there  cited.  If  a  partner  wishes  to  protect  himself  against  such 
a  usage,  the  partnership  agreement  should  be  so  framed  as  to 
do  this,  or  he  should  give  notice  of  dissent.     27  Ala.  245. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
is  remanded  for  a  new  trial. 


Bibb  V.  Hitchcock. 

£ill  in  Equity  to  enjoin  Judgment  at  Law. 

1.  Equitable  relief  against  judgment  at  law.  —  A  party  who  seeks  equitable  relief 
against  a  judgment  at  law,  to  which  he  interposed  no  defence,  must  show  that  he 
had  a  sufficient  defence  at  law,  and  that  he  was  prevented  from  making  it  by  sur- 
prise, accident,  mistake,  or  fraud,  or  by  the  act  of  the  opposite  party,  without  any 
fault  or  legal  negligence  on  his  own  part. 

2.  Consideration  of  note. — A  promissory  note,  given  to  a  postmaster  by  one  of 
the  clerks  in  his  office,  for  a  sum  of  money  which  had  been  embezzled  by  said  clerk, 
and  for  which  the  postmaster  was  responsible  to  the  United  States  government,  is 
supported  by  a  sufficient  consideration,  and  is  not  illegal  and  void,  as  against  pub- 
lic policy,  though  shown  to  have  been  given  in  pursuance  of  an  agreement  be- 
tween the  postmaster  and  his  clerk,  to  the  effect  that,  if  the  clerk  would  give  such 
note,  with  sureties,  the  postmaster  would  not  prosecute  him  criminally  for  the  em- 
bezzlement. 

3.  Appeal  from  interlocutory  order,  overruling  motion  to  dissolve  injunction,  and  to 
dismiss  bill  for  ivant  of  equity;  practice.  —  Where  the  certificate  of  appeal,  in  a  chan- 
cery cause,  describes  the  decree  appealed  from  "  as  the  decree  in  said  cause  ;  "  and 
the  decree,  thus  referred  to,  contains  an  order  overruling  a  motion  to  dissolve  the 
injunction,  and  also  an  order  overruling  a  motion  to  dismiss  the  bill  for  want  of 
equity ;  and  errors  are  as^gned  on  both  of  said  orders  ;  and  there  is  a  joinder  in 
error  by  the  appellee,  without  objection  to  any  of  the  assignments  of  error,  —  he 
cannot  afterwards  be  heard  to  insist  that  the  appeal  was  taken  only  from  the  order 
overruling  the  motion  to  dissolve  the  injunction. 

4.  Judgment  reversed  and  rendered.  —  On  appeal  from  a  decree  in  a  chancery 
cause  overruling  a  motion  to  dissolve  the  injunction  on  the  denials  of  the  answer, 
and  also  a  motion  to  dismiss  the  bill  for  want  of  .equity  ;  if  the  bill  is  substantially 
wanting  in  equity,  so  that  it  cannot  be  amended,  the  appellate  court,  on  reversing 
the  chancellor's  decree,  will  itself  render  the  proper  decree,  dismissing  the  bill, 
without  remanding  the  cause. 

Appeal  from  the  Chancery  Court  at  Montgomery. 

Heard  before  the  Hon.  Adam  C.  Felder. 

The  facts  of  this  case  were  thus  stated  by  Peters,  C.  J. :  — 

"  This  is  a  suit  in  chancery  to  set  aside  a  judgment  at  law 
and  permit  a  rehearing,  on  the  ground  that  the  promissory 
note,  on  which  the  judgment  is  founded,  was  without  legal 
consideration,  and  void,  as  against  the  public  policy.  The 
record  shows  that  one  Raley  was  a  clerk  in  the  post-office  at 
Montgomery,  Alabama,  in  1868 ;  and  that  Bibb,  the  appel- 
lant, was  the  postmaster.  Raley,  while  such  clerk,  embezzled 
a  considerable  amount  of  funds  deposited  in  the  post-office, 
while  said  Bibb  was  such  postmaster  as  above  said,  and  for 
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which  Bibb  was  responsible  to  the  government  of  the  United 
States.  Then  the  4th  section  of  the  bill  further  alleges  as 
follows :  '  Orator  further  states,  on  information  and  belief, 
that  after  said  Bibb  discovered  said  embezzlement  as  aforesaid 
by  said  Raley,'  he  became  '  anxious  to  secure  himself  against 
loss  by  said  embezzlement  as  aforesaid,  and  agreed  with  said 
Raley  that  if  said  Raley  would  give  said  Bibb  a  promissory 
note  for  the  amount  embezzled  as  aforesaid  by  said  Raley,  said 
Bibb  would  not  institute  criminal  proceedings  against  said 
Raley,  or  prosecute  him  criminally  before  the  courts  of  the 
country ;  and  that  in  pursuance  of  said  agreement,  and  in  con- 
sideration of  said  agreement,  and  for  no  other  consideration 
whatever,  said  Raley  promised  said  Bibb  to  give  a  note,  with 
security, /or  the  payment  of  the  amount  so  embezzled.''  In  ex- 
ecution of  this  agreement,  Raley  gave  a  promissory  note  to  said 
Bibb,  of  which  the  following  is  a  copy  :  — 

"'Montgomery,  Ala.,  Nov.  22,  1868.- 
"  '  Fifteen  days  after  date,  we,  or  either  of  us,  promise  to  pay 
W.  J.  Bibb,  or  order,  the  sum  of  two  hundred  and  twenty- 
five  dollars,  for  value  received.' 

"  This  note  was  signed  by  Raley  as  maker,  and  by  several 
other  persons,  including  the  appellee  (said  Hitchcock),  as  the 
sureties  of  the  maker,  and  delivered  to  said  Bibb.  On  the 
15th  day  of  June,  1871,  Bibb  brought  suit  on  this  note,  in  tlie 
City  Court  of  Montgomery,  against  said  Hitchcock,  and  other 
parties  thereto.  Process  was  served  on  Hitchcock,  and  he  then 
had  notice  of  the  defence  on  which  he  now  relies  in  his  present 
bill.  This  suit  was  dismissed  by  Bibb,  in  vacation,  on  the  30th 
day  of  January,  1872,  without  giving  notice  to  the  complain- 
ant Hitchcock,  or  to  any  of  the  defendants  in  said  suit  thus 
dismissed.  On  the  same  day  this  suit  was  thus  dismissed,  a 
second  suit  was  commenced  by  Bibb  on  said  note,  in  the  City 
Court  of  Montgomery,  by  summons  and  complaint  against 
said  Hitchcock  alone.  This  suit,  after  proper  service  of  the 
summons,  was  prosecuted  to  judgment.  This  judgment  was 
by  default,  for  $300  and  costs.  The  reason  for  failing  to  make 
defence  at  law  is  thus  stated  in  the  bill :  — 

" '  Your  orator,  never  having  notice  of  the  dismissal  of  the 
suit  (first)  above  referred  to,  and  thinking  the  same  pending, 
and  knowing  that  counsel  had  been  employed  to  defend  the 
same,  and  being  ignorant  of  the  nature  of  the  summons  and 
complaint  served  on  him,  and  thinking  it  was  the  same  suit 
as  above  referred  to,  gave  himself  no  uneasiness  about  the  de- 
fence thereto,  as  he  knew  counsel  had  already  been  employed 
to  defend  the  same  ;  and  he  knew  nothing  further  of  the  suit 
until  the  sheriff  levied  upon  orator's  property,  to  sell  the  same 
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to  satisfy  a  judgment  against  your  orator,  which  your  orator 
states  was  rendered  against  him,  by  default,  on  the  22d  day 
of  February,  1872,  in  the  City  Court  for  Montgomery,  on  said 
above  mentioned  suit  (note  ?),  and  was  for  $300  and  costs.' 

"  This  bill  was  filed  May  20,  1872  ;  and  the  complainant 
alleges  that  he  did  not  learn  '  the  nature  of  the  defence  and 
facts  set  out  in  paragraphs  2,  3,  4  of  this  bill,'  before  that  date. 
Yet  in  the  5th  section  of  this  bill  it  is  admitted  that  '  those  of 
the  defendants  who  considered  themselves  mainly  interested  in 
said  suit '  (that  is,  the  first  suit  on  the  note),  '  informed  your 
orator  that  there  was  a  good  defence  to  said  note,  and  that  he 
need  give  himself  no  further  uneasiness  about  it.'  Bibb,  in  his 
answer,  denied  the  allegations  of  the  bill,  which  set  up  the 
agreement  stated  in  the  4th  section  of  the  bill  above  quoted, 
and  insisted  that  the  note  was  given  to  secure  the  payment  to 
him  of  the  moneys  embezzled  by  Raley,  and  not  in  compromise 
of  any  criminal  prosecution.  He  also  demurred,  and  moved  to 
dismiss  the  bill  for  want  of  equity,  and  asked  a  dissolution  of 
the  injunction  that  had  been  previously  granted  in  the  case. 
These  motions  were  all  denied  by  the  chancellor  in  the  court 
below.  From  the  order  refusing  the  motion  to  dismiss  the  bill 
for  want  of  equity,  and  to  dissolve  the  injunction,  the  respond- 
ent, Bibb,  appealed  to  this  court,  and  here  assigns  the  same 
for  error." 

L.  A.  Shavee,  for  appellant.  —  A  defendant  to  a  judgment 
at  law,  seeking  an  injunction  from  a  court  of  chancery,  because 
of  defences  available  at  law,  must  set  forth  in  his  bill  facts 
establishing  two  propositions  :  1st,  that  he  has  been  prevented 
from  making  his  defence  at  law  by  fraud,  accident,  or  the  act 
of  his  adversary ;  and,  2d,  that  the  failure  to  defend  at  law  is 
attributable  solely  to  fraud,  accident,  or  the  act  of  his  adver- 
sary, unmixed  with  negligence  on  his  own  part.  Brickell's 
Digest,  p.  666 ;  2  Story's  Equity,  §  887  ;  Allman  v.  Owen,  31 
Ala.  169 ;  Stetson  ^  Co.  v.  G-oldsmith,  31  Ala.  651  ;  French 
V.  Garner,  7  Porter,  549.  The  appellee's  bill  shows  that  his 
failure  to  defend  at  law  is  attributable  solely  to  his  own  neg- 
ligence, without  any  fraud,  accident,  or  act  of  the  opposite 
party. 

2.  The  bill  alleges,  that  the  consideration  of  the  note,  on 
which  the  judgment  was  rendered,  was  an  agreement  that  Bibb 
would  not  institute  criminal  proceedings  against  Raley,  the  prin- 
cipal in  the  note,  or  prosecute  him  criminally  before  the  courts 
of  the  country,  for  an  embezzlement  committed  by  him  while 
clerk  in  the  post-office  under  Bibb.  Whether  such  an  agree- 
ment is  illegal,  depends  on  the  question  whether  such  embez- 
zlement is  a  misdemeanor  or  a  felony.     An  agreement  not  to 
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prosecute  criminally  for  a  misdemeanor  is  not  an  offence, 
either  at  common  law  or  by  statute.  "  Every  man  may  be- 
come a  prosecutor,  but  no  man  is  bound  to,  except  in  some  few 
of  the  more  enormous  offences,  as  treason  ;  but  if  the  prose- 
cutor should  compound  a  felony,  he  would  be  guilty  of  a 
crime."  Bouv.  Law  Dictionary,  tit.  Prosecutor.  Offences 
against  the  post-office  law  of  1825  are  not  felonies.  United 
States  V.  Lancaster^  2  McLean,  431 ;  Brightly's  Digest,  216, 

3.  The  bill  further  alleges,  "  that  said  Bibb  was  responsible 
to  the  government  of  the  United  States  for  the  amount  of  said 
embezzlement,  and  became  anxious  to  secure  himself  against 
loss  by  said  embezzlement ;  "  and  accordingly  he  procured  the 
said  note.  This  shows  a  valid  consideration  for  the  note,  out- 
side of  the  alleged  illegal  agreement.  Chitty  on  Contracts, 
675. 

4.  The  failure  to  give  notice  of  the  dismissal  of  the  first 
suit  was  a  mere  irregularity,  which  does  not  justify  a  resort  to 
equity.  Saunders  v.  Alhrittouy  37  Ala.  716  ;  Lucas  v.  Bank 
of  Darien,  2  Stewart,  280.  Besides,  if  the  first  suit  was  not 
properly  dismissed,  this  was  matter  of  defence  to  the  second 
suit. 

5.  The  cases  cited  by  appellee's  counsel,  as  establishing  an 
exception  to  the  general  rule  first  above  laid  down,  are  cases 
of  contracts  founded  on  gambling  considerations,  which  are 
matters  of  statutory  regulations,  and  governed  by  rules  pecul- 
iar to  themselves.  Roberts  v.  Taylor^  7  Porter,  251  ;  Cheat- 
ham V.  Young^  5  Ala.  355 ;  Manning  v.  Manning.,  8  Ala.  142  ; 
Flinn  ^  Bulany  v.  Barclay,  15  Ala.  626.  Said  general  rule 
is  itself  based  upon  the  most  imperative  public  policy.  2 
Story's  Equity,  §§  888-96. 

6.  The  answer  contains  a  full  and  complete  denial  of  the 
allegations  on  which  the  equity  of  the  bill  rests.  When  that 
is  the  case,  the  injunction  should  be  dissolved  as  a  matter  of 
course,  unless  irreparable  mischief  might  result  from  the  disso- 
lution ;  and  no  irreparable  mischief  could  have  resulted,  as  the 
appellant  is  alleged  to  be  solvent.  Brooks  v.  Diaz  ^  Co.  35 
Ala.  599 ;  Sanders  v.  Cavett,  38  Ala.  51  ;  Bibb  v.  Shackleford, 
38  Ala.  611.  The  chancellor  not  being  clothed  with  any  dis- 
cretion in  the  case,  and  the  equity  of  the  bill  being  contro- 
verted by  the  answer,  this  court  has  no  alternative  but  to 
reverse  the  decree.  Miller  v.  Bates,  35  Ala.  580  ;  Powell  v. 
Central  Plank  Road  Co.  24  Ala.  411.  An  injunction  may  be 
dissolved  on  the  answer  of  one  defendant,  when  he  alone  is 
charged  with  knowledge  of  the  facts.  Lang  v.  Brown,  4  Ala. 
622. 
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TiTOMAS  G.  Jones,  contra.  —  I.  As  a  general  rule,  the  taking 
of  money,  or  other  thing  of  value,  to  forbear  or  stifle  a  crimi- 
nal prosecution  of  any  nature^  whether  felony  or  misdemeanor, 
is  an  indictable  offence  ;  the  only  exception  being  where  the 
/misdemeanor  is  so  small,  or  partakes  so  much  of  the  nature  of 
a  mere  private  injury.,  as  to  leave  the  compounding  of  it  not 
indictable.  This  rule  of  law  is  aimed  at  the  turpitude  of  the 
offence,  rather  than  at  the  technical  name  by  which  it  is 
known  ;  and  so,  also,  is  the  elementary  rule,  that  no  right  of 
action  can  be  founded  on  such  a  contract.  It  makes  no  differ- 
ence, therefore,  whether  the  embezzlement  in  this  case  was, 
technically,  a  misdemeanor,  or  a  felony  against  the  laws  of  the 
United  States,  under  which  no  crime  is  a  felony,  unless  the 
statute  so  declares,  although  it  may  be  punished  more  severely 
than  some  technical  felonies.  Jones  v.  Rice.,  18  Pick.  440  ; 
Plummer  v.  Smith,  5  N.  H.  553  ;  Johnson  v.  Ogilvy,  3  P. 
Wms. ;   Commonioealth  v.  Pease.,  16  Mass.  91. 

II.  The  person  whose  money  is  embezzled  may  receive  from 
the  embezzler  the  amount,  or  take  his  note  for  it,  and  the 
transaction  is  perfectly  valid  ;  but  if  to  the  legal  considera- 
tion, arising  from  the  debt  due,  he  add  the  illegal  consideration 
growing  out  of  the  agreement  to  stifle  the  prosecution,  the 
whole  contract  is  void.  Bell  v.  Wood.,  2  Bay  (So.  Ca.),  247. 
See  opinion  of  Lord  Denman  in  Keir  v.  Leeman  (6  Adolphus 
&  Ellis),  6  Q.  B.  308,  —  the  leading  case  on  this  subject,  in 
which  all  the  authorities  are  cited  and  discussed.  The  case  of 
tSteuben  County  Bank  v.  Matthewson,  5  Hill  (N.  Y.),  249,  is 
directly  in  point. 

"  Admitting  the  existence  of  cases  where  silence  would  be 
excusable,  it  by  no  means  follows  that  an  express  contract  to 
conceal  the  offence,  or  smother  its  prosecution,  must  be  sanc- 
tioned by  law,  or  enforced  by  the  judicial  tribunals,"  because 
the  party  injured  "  merely  agreed  not  to  do  something  which 
he  was  not  bound  to  do."     Boll  v.  Raguet.,  4  Ohio,  418. 

III.  If  this  case  be  tested  by  the  ordinary  rules  of  diligence, 
it  is  admitted  that  appellee  was  negligent,  but  it  is  submitted 
that  they  can  have  no  application  to  it.  The  making  of  this 
contract  was  a  crime,  and  it  grew  out  of  crime.  Taking  the 
contract  into  a  law  court,  concealing  the  facts,  and  asking  judg- 
ment upon  it  as  though  it  were  valid,  was  a,  fraud  on  the  law 
court.  The  highest  considerations  of  public  policy  demand 
that  such  contracts  shall  not  be  enforced,  and  that  public  policy 
is  a  part  and  parcel  of  the  law  of  every  case,  if  the  facts  give 
any  notice  of  it  to  the  court.  It  can  only  operate  through 
relief  to  some  of  the  parties,  and  this  is  granted  out  of  regard 
for  the  law,  not  for  the  parties.  No  question  of  diligence  arises  ; 
but  the  question  is,  has  the  court  been  applied  to  in  time  to 
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prevent  the  execution  of  the  contract  ?  If  it  has,  the  public 
poHcy  commands  the  court  to  act  ;  and  in  all  such  cases,  the 
question  is,  whether  on  the  facts  brought  to  the  notice  of  the 
court,  the  public  policy  will  allow  the  court  to  render  a  decree, 
the  plain  effect  of  which  will  be  to  permit  the  law  court  to  be 
made  the  medium  of  enforcing  a  judgment,  obtained  by  fraud, 
on  a  contract  which  the  law  denounces.  Diligence  has  nothing 
to  do  with  the  question.  C.  J.  Taney,  in  G-ough  v.  Pratt  (9 
Maryland,  p.  527),  speaking  of  the  diligence  ordinarily  re- 
quired, says,  but  "  it  does  not  follow  that  the  same  ride  is  to  be 
applied^  when  contracts  are  made  or  securities  taken  in  violation 
of  law,  or  contrary/  to  its  declared  policy ^  In  answer  to  the 
suggestion,  that  a  wholesome  rule  of  public  policy  is  broken 
down  in  disregarding  the  lack  of  diligence  on  the  part  of  him 
who  seeks  relief  from  such  contracts,  he  declares  :  "  When  the 
public  policy  is  so  obvious,  and  is  so  clearly  founded  in  princi- 
ples of  justice,  and  required  by  the  interests  of  society,  it  would 
ill  become  a  court  of  equity,  by  narrow  and  technical  construc- 
tions, to  deprive  itself  of  the  power  of  enforcing  it^  The  party 
complaining  of  want  of  diligence  has  no  rights  which  equity  is 
bound  to  respect,  and  it  is  against  the  sovereign  —  the  law  — 
to  whom  laches  cannot  be  imputed,  that  a  wrong-doer  seeks  to 
invoke  a  rule  of  diligence  applicable  only  to  the  just,  seeking 
to  maintain  rights  against  wrong-doers.  It  is  true  that  the 
law  leaves  parties  in  pari  delicto  where  they  leave  themselves  ; 
but  a  court  of  equity  will  not  allow  the  courts  to  be  used  to 
enforce  such  contracts,  if  it  can  interfere  before  the  consumma- 
tion of  the  void  contract.  If,  by  a  fraud,  based  on  the  illegal 
contract,  growing  out  of  a  crime,  one  party  uses  a  court  to  get 
a  judgment,  equity  ought  to  interfere,  and  place  them  in  their 
original  status,  by  undoing  only  what  the  court  did.  18  Vesey, 
379  ;  4«Randolph,  368  ;  Douglas's  Reports,  p.  673,  note  ;  Cow- 
per,  270,  790  ;  1  Brown's  Chan.  543,  note  ;  1  Story's  Equity, 
last  part,  §  298,  and  §  293,  note  three. 

IV.  But  appellee  was  ignorant  of  the  illegal  agreement,  is  an 
innocent  party,  not  in  pari  delicto,  or  at  fault,  and  he  asks 
relief  against  a  wrong-doer.  If  courts  are  passive  as  between 
parties  in  pari  delicto,  ought  not  a  court  of  equity  to  become 
*'  active  "  in  a  case  like  this,  in  favor  of  the  innocent  party  ? 
18  Vesey,  379  ;  10  Vesey,  366 ;  7  Porter,  256  ;  14  Illinois, 
376. 

V.  The  answer  was  evasive  ;  many  of  its  statements  are 
mere  negative  pregnants,  and  the  chancellor  rightfully  refused 
to  dissolve  on  the  denials,  when  taken  in  connection  with  the 
facts  admitted.  Grady  et  al.  v.  Robinson,  28  Ala.  294,  and 
cases  cited. 
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PETERS,  C.  J.  (After  stating  the  facts  as  above  set  forth). 
A  bill  which  seeks  a  rehearing  in  chancery,  after  a  judgment 
in  a  court  of  law,  must  show  a  sujfficient  defence  at  law,  of  which 
the  complainant  could  have  availed  himself,  but  was  prevented 
from  doing  so  by  some  surprise,  accident,  mistake,  or  fraud,  or 
by  some  act  of  the  opposite  party,  unmixed  with  any  fault  or 
negligence  on  the  part  of  the  party  complaining.  Jf'  Collum 
V.  Prewett,  37  Ala.  573  ;  G-arrett  et  al.  v.  Lynch^  AdrnW,, 
44  Ala.  683.  In  this  case,  there  is  no  allegation  or  pretence  of 
fraud,  or  act  of  the  opposite  party,  which  prevented  the  defence 
at  law ;  and  there  is  no  allegation  of  any  necessity  for  a  dis- 
covery to  establish  the  defence  at  law.  The  complainant  was 
diily  served  with  process,  in  each  suit  on  the  note.  He  admits 
that  he  had  notice  of  a  sufficient  defence  at  the  time  of  the 
pendency  of  the  first  suit ;  and  he  shows  that  it  was  his  own 
fault  and  negligence  that  he  did  not  plead  it.  It  seems  that  he 
gave  no  attention  to  the  matter  whatever,  and  permitted  the 
judgment  to  be  taken  by  default.  The  bill  is  fatally  defective 
in  this  particular.  It  wholly  fails  to  show  any  sufficient  diligence 
in  making  any  defence  at  law,  or  any  sufficient  excuse  for  this 
failure  to  make  it.  The  bill  was,  therefore,  devoid  of  equity, 
and  should  have  been  dismissed  on  the  motion  in  the  court  be- 
low.    1  Brick.  Digest,  p.  666,  §  376,  and  cases  there  cited. 

2.  But  is  the  defence  insisted  on  sufiicient  to  bar  a  recovery 
at  law  ?  If  Bibb  was  bound  to  make  good  the  amount  of 
Raley's  embezzlement,  as  the  bill  alleges,  then  he  stood  in  the 
attitude  of  security  for  Raley,  and  Raley  would  be  bound  to 
refund  to  him  the  amount  he  would  be  forced  to  pay  for  the 
embezzlement.  The  giving  of  the  note  to  Bibb,  by  Raley, 
showed  that  he  accepted  the  payment  that  Bibb  made  for  him. 
This  would  establish  the  relation  of  debtor  and  creditor  between 
them.  Ross  v.  I^earson,  21  Ala.  473.  The  consideration  of 
the  note  was,  then,  a  debt  which  Raley  owed  to  Bibb,  for  the 
amount  of  the  embezzlement.  This  was  a  legal  consideration, 
and  Raley  could  not  be  permitted  to  repudiate  the  payment  of 
the  note.  If  the  note  bound  Raley,  as  it  certainly  did,  it  also 
bound  his  surety  to  the  same  extent.  Evans  et  al.  v.  ICeeland, 
9  Ala.  42.  The  agreement  to  give  the  note  with  surety,  for 
the  amount  of  the  embezzlement,  is  not  the  contract  on  which 
the  suit  in  this  case  is  founded.  That  agreenaent  is  such  an  one 
as  the  law  might  not  have  enforced ;  but  the  contract  of  the 
note,  to  which  that  agreement  led,  is  quite  a  different  thing. 
This  latter  contract  is  not  affected  with  the  vice  of  that  agree- 
ment. It  was  proper  and  right  in  itself,  and  it  is  founded  on  a 
legal  consideration,  as  is  shown  in  the  bill ;  that  is,  the  obliga- 
tion that  Raley  was  under  to  Bibb,  to  make  good  the  amount 
of  the  embezzlement  that  Bibb  was  liable  to  pay  for  him. 
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2  Kent,  468  ;  Sowe  v.  Spige,  15  East,  440.  The  general  rule  is, 
that  any  act  of  the  plaintiff,  from  which  the  defendant  derives 
a  benefit,  is  a  sufficient  consideration  to  support  a  promise  or 
contract.  1  Brick.  Dig.  p.  382,  §  114,  and  cases  there  cited. 
Bibb's  act  in  paying  the  amount  of  the  embezzlement  for  Raley 
was  a  benefit  to  Raley.  The  consideration  of  Haley's  note  is 
this  benefit,  and  not  the  agreement  to  refrain  from  the  prose- 
cution of  said  Raley  for  embezzlement,  as  is  argued  in  appel- 
lee's brief.  There  is,  then,  no  sufficient  defence  shown  in  the 
bill  to  the  suit  at  law.  The  motion  to  dismiss  for  want  of 
equity  should  have  prevailed  in  the  court  below.  In  refusing 
this  motion,  the  court  erred. 

The  judgment  and  order  of  the  court  below  is  reversed,  and 
this  court,  proceeding  to  render  the  decree  that  should  have 
been  rendered  in  the  court  below,  doth  order,  adjudge,  and  de- 
cree that  the  injunction  heretofore  allowed  and  issued  in  this 
case  be  dissolved ;  that  this  bill  be  dismissed  out  of  this  court 
for  want  of  equity,  and  that  appellee,  said  Henry  W.  Hitchcock, 
pay  the  costs  of  this  suit  in  this  court,  and  in  the  court  below. 

Note  by  Reporter.  — •  The  following  opinion  was  delivered 
on  a  subsequent  day  of  the  term,  in  response  to  an  application 
by  the  appellee's  counsel  for  a  rehearing :  — 

PETERS,  C.  J.  —  The  appellee,  Hitchcock,  moves  this  court 
"  to  vacate  so  much  of  the  judgment  rendered  '*  in  this  cause 
on  the  23d  day  of  June,  1873,  "  as  dismisses  the  original  bill " 
in  this  suit ;  upon  the  grounds  that  said  judgment  of  dismissal 
was  unauthorized  by  law,  and  that  this  court  had  no  jurisdic- 
tion to  dismiss  said  original  bill.  There  are  other  grounds  also 
stated  for  the  motion,  but,  as  they  involve  the  same  questions 
in  different  aspects,  they  need  not  be  particularly  noticed. 

In  the  court  below,  there  was  a  motion  to  dissolve  the  in- 
junction granted  on  the  filing  of  the  original  bill,  on  the  denial 
of  the  answer,  and  also  a  motion  to  dismiss  the  bill  for  want  of 
equity.  These  motions  were  heard  together,  and  were  each 
oven-uled  by  the  learned  chancellor.  This  decree,  announcing 
this  judgment  of  the  court  below,  omitting  the  title  of  the 
cause,  and  the  term  of  the  court,  is  in  these  words :  "  This 
cause  was  submitted  in  term  time,  on  motion  of  defendant : 
1st,  motion  to  dissolve  the  injunction  on  the  denials  of  the  an- 
swer ;  2d,  motion  to  dismiss  the  bill  for  want  of  equity  ;  3d, 
on  demurrer  of  defendant  Bibb  to  the  bill.  And  on  consider- 
ation of  said  several  motions,  after  argument  of  counsel  for  the 
said  Bibb,  it  is  considered  by  the  court  that  the  said  motions 
(be),  and  they  are  severally  overruled,  and  that  the  said  de- 
murrer to  said  bill  is  also  overruled,  and  that  the  said  Bibb  be 
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taxed  with  tlie  costs  of  said  several  motions.  Majj-  28,  1872." 
The  record  shows  that  this  is  the  judgment  from  which  this 
appeal  is  taken.  The  instrument  for  the  security  for  costs  of 
the  appeal  shows  that  it  is  for  an  appeal  "  from  decree  refusing 
to  dissolve  injunction,  &c.,  in  the  above  cause."  It  also  appears 
that  the  notice  of  appeal  is  for  an  appeal  from  the  decree  over- 
ruling the  motion  in  said  cause  "  to  dissolve  the  injunction  on 
the  denials  of  the  answer."  And  the  certificate  of  the  reg- 
ister, that  an  appeal  was  taken,  recites,  that  an  appeal  was 
taken  "  from  the  decree  in  said  cause^  to  the  Supreme  Court," 
without  confining  the  appeal  to  either  one  of  the  motions  men- 
tioned in  the  decree.  When  the  record  was  brought  into  this 
court,  the  follomng  errors  were  assigned  upon  it :  "  1st.  The 
court  belo^v  erred  in  overruling  the  motion  to  dissolve  the  in- 
junction on  the  denials  of  the  answer ;  2d.  The  court  below 
erred  in  overruling  the  motion  to  dismiss  the  bill  for  want  of 
equity  ;  3d.  The  court  below  erred  in  overruling  the  demur- 
rer to  the  bill ;  4th.  The  court  below  erred  as  shown  by  the 
record."  To  this  assignment  of  errors,  the  appellee,  without 
objection,  replied,  "  There  is  no  error  in  the  record."  Upon 
this  assignment  of  errors,  the  learned  counsel  for  the  parties 
most  industriously  discussed  the  questions  in  law  arising  on  each 
of  these  assignments  of  error. 

This  being  the  state  of  the  record,  and  the  action  of  the  par- 
ties, as  represented  by  their  counsel,  this  court  could  not  pre- 
sume that  the  appeal  was  not  intended  to  extend  beyond  the 
refusal  of  the  motion  to  dissolve  the  injunction.  The  certificate 
of  the  register,  which  gives  this  court  jurisdiction  of  the  case, 
shows  that  the  appeal  was  taken  from  the  whole  decree  ren- 
dered by  the  chancellor  on  the  28th  day  of  May,  1872,  and  not 
from  any  particular  portion  of  it,  and  the  parties  so  treat  it  in 
this  court.  This  they  might  do.  By  the  Act  of  February  13, 
1871,  "  An  appeal  lies  to  the  Supreme  Court,  on  all  interlocu- 
tory orders,  in  term  time  or  vacation,  sustaining  or  dissolving 
injunctions."  Acts  of  Ala.  1870,  1871,  p.  20,  No.  26,  §  1. 
And  by  the  Code,  "  An  appeal  to  the  Supreme  Court  may  be 
taken,  before  the  final  determination  of  the  cause,  from  any 
judgment  or  decree  overruling  a  motion  to  dismiss  a  bill  for 
want  of  equity  ;"...."  but  such  appeal  shall  be  taken  only 
after  the  consent  of  the  opposite  party,  or  his  attorney,  is  ob- 
tained to  its  being  taken  ;  and  on  the  trial  of  such  appeal,  there 
shall  not  be  a  reversal,  if  the  Supreme  Court  discovers  that 
the  defect  or  error  alleged  or  insisted  on  can  be  removed  or 
remedied  by  amendment  under  existing  laws."  Rev.  Code, 
§  3486.  On  such  a  record  as  this  presents  of  the  facts  of  this 
appeal,  if  the  appellee  did  not  consent  to  the  appeal  from  the 
refusal  to  dismiss  the  bill  for  want  of  equity,  he  should  have 
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moved  in  this  court  to  strike  out  all  the  assignments  of  error 
on  that  order  of  refusal.  By  failing  to  do  this,  and  joining  in 
the  errors  thus  assigned,  he  elected  to  treat  the  appeal  as  one 
from  this  judgment  of  refusal,  as  well  as  from  the  refusal  to 
dissolve  the  injunction.  He  cannot  be  permitted  now  to  with- 
draw or  deny  his  consent  thus  given  or  implied.  It  is  now 
too  late  to  evade  the  effects  of  the  issue  thus  presented,  in  this 
court. 

The  original  bill  is  without  equity,  and  its  statement  of  facts 
shows  that  there  are  no  reasonable  grounds  for  amendment. 
When  this  is  the  case,  this  court  will  reverse  the  decree  of  the 
court  below  from  which  the  appeal  is  taken,  and  on  which  er- 
rors are  assigned,  and  render  such  decree  in  this  court  as  should 
have  been  rendered  in  the  court  below.  Rev.  Code,  §  3502. 
The  jurisdiction  to  do  this  can  hardly  be  reasonably  doubted. 
Rev.  Code.  §  3485.  The  appellee's  motion  is,  therefore,  denied 
with  costs. 


Scott  V,  Strobach. 

Contest  as  to  Right  to  Sheriff^s  Office. 

1.  Incompatibility  of  offices  of  sheriff  and  member  of  General  Assembly. — Under 
the  Constitution  of  this  State,  one  person  cannot  at  the  same  time  hold  the  incom- 
patible offices  of  sheriff  and  member  of  the  General  Assembly  ;  yet  a  member  of 
the  General  Assembly  may  be  elected  to  the  office  of  sheriff,  and  his  acceptance  of 
the  latter  office  does  not  vacate  the  first,  thonj^h  it  furnishes  pround  to  compel  him 
to  elect  which  office  he  will  retain.  (Brickell,  J.,  dissenting,  held  that  the  ac- 
ceptance of  the  second  office,  ipso  facto,  vacated  the  first.) 

2.  Alien's  capacity  to  hold  office.  — An  alien  by  birth,  who  has  not  been  natural- 
ized, and  lias  not  declared  his  intention  to  become  a  citizen  of  the  United  States, 
is  not  eligible  to  the  office  of  sheriff. 

3.  Certificate  of  naturalization.  —  A  certificate  of  naturalization,  granted  by  a 
court  having  jurisdiction  under  the  acts  of  Congress,  stands  on  the  footing  of  a 
judgment  of  a  court  of  competent  jurisdiction,  and  cannot  be  collaterally  im- 
peached, unless  a  want  of  jurisdiction  is  apparent  on  its  face. 

4.  Same.  —  A  recital  in  a  certificate  of  naturalization,  that  the  person  named 
therein  appeared  in  open  court,  "  and  makes  application  to  be  admitted  a  citizen," 
&c.,  will  be  construed  to  mean,  when  the  certificate  is  collaterally  assailed,  that  the 
application  was  made  by  petition  ;  and  where  the  certificate  recites  that  it  ap- 
peared to  the  satisfaction  of  the  court,  by  jiroof,  that  the  applicant  "  is  entitled  to 
the  benefit  of  the  Act  of  Congress  of  17th  July,  1862  "  (which  authorizes  the  nat- 
nralization  of  aliens  who  had  enlisted  in  and  been  honorably  discharged  from  the 
military  service  of  the  United  States,  on  proof  of  one  year's  residence),  "  and  that 
he  has  been  honorably  discharged  from  the  service  of  the  United  States," —  these 
recitals  will  be  held  sufficient  in  a  collateral  attack. 

."i.  Same.  —  A  certificate  of  naturalization,  granted  by  a  court  of  competent  ju- 
risdiction, and  valid  on  its  face,  cannot  be  collaterally  impeached,  on  the  ground 
that  its  recitals  are  untrue,  and  that  it  was  procured  by  fraud  and  perjury. 

6.  Contest  of  election  before  probate  judge ;  appeal  triable  de  novo.  —  When  an 
election  is  contested  before  the  probate  judge,  under  the  65th  section  of  the  gen- 
eral election  law  of  1868  (Sess.  Acts  1868,  pp.  281-4),  and  an  appeal  is  taken  from 
his  decision  under  the  76th  section,  the  appeal  is  triable  in  the  Circuit  Court  de 
novo,  and  not  on  errors  assigned. 
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Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  James  Q.  Smith. 

This  was  a  contest  between  Charles  H.  Scott  and  Paul  Stro- 
bach, as  to  the  right  to  the  office  of  sheriff  of  said  county. 
At  the  general  election  held  in  November,  1871,  Strobach  re- 
ceived the  largest  number  of  votes,  as  shown  by  the  official 
returns  filed  in  the  office  of  the  secretary  of  state,  and  he 
received  the  governor's  commission.  Within  fifteen  days  after 
the  election,  Scott,  who  received  the  next  highest  number  of 
votes,  filed  in  the  office  of  the  probate  judge  of  the  county  a 
notice  of  contest  on  his  part,  accompanied  with  a  statement  of 
the  specific  grounds  on  which  he  contested  the  election,  as  re- 
quired by  the  65th  section  of  the  general  election  law  of  1868. 
The  grounds  of  contest,  as  specified,  were :  1st,  that  Strobach 
was  ineligible  to  the  office  of  sheriff,  because,  at  the  time  of 
the  election,  and  also  at  the  time  when  he  received  his  com- 
mission as  sheriff,  he  was  a  member  of  the  General  Assembly  ; 
2d,  that  he  was  ineligible  to  said  office,  because  he  was  by 
birth  an  alien,  and  had  never  been  naturalized,  and  had  not 
declared  his  intention  to  become  a  citizen  of  the  United  States  ; 
and,  3d,  that  a  certificate  of  naturalization  which  he  had  pro- 
cured from  the  City  Court  of  Montgomery,  on  the  11th  October, 
1867,  and  which  was  made  an  exhibit  to  the  statement  of  con- 
test, was  procured  by  fraud,  and  its  recitals  were  not  true  in 
fact.     The  certificate  was  in  these  words  :  — 

"  This  day,  being  Friday,  October  11th,  1867,  personally 
appeared  in  open  court  Paul  Strobach,  and  makes  application 
to  be  admitted  a  citizen  of  the  United  States  ;  and  it  appear- 
ing to  the  satisfaction  of  the  court,  by  proof,  that  the  said  Paul 
Strobach  is  of  the  age  of  twenty-one  years,  and  is  entitled  to 
the  benefit  of  the  Act  of  Congress  of  July  17th,  1862,  and 
that  he  has  resided  in  the  United  States  for  more  than  one 
year  previous  to  this  date ;  and  having  proven  to  the  satisfac- 
tion of  the  court  that  he  has  been  honorably  discharged  from 
the  service  of  the  United  States,  and  having  taken  the  follow- 
ing oath,  to  wit :  '  I,  Paul  Strobach,  do  declare  on  oath,  that  it 
is  bond  fide  my  intention  to  become  a  citizen  of  the  United 
States,  and  do  hereby  renounce  and  abjure  all  allegiance  and 
fidelity  to  every  foreign  prince,  power,  sovereignty,  or  state 
whatever,  and  especially  to  Francis  Joseph,  Emperor  of  Austria, 
whose  subject  he  last  was,  and  to  support  the  Constitution  of 
the  United  States.'  It  is  therefore  considered  by  the  court, 
that  he  be,  and  he  is  hereby,  admitted  a  citizen  of  the  United 
States." 

On  the  day  appointed  for  the  hearing  of  the  contest,  Stro- 
bach filed  a  demurrer  to  the  contestant's  statement,  on  the 
ground  that  his  certificate  of  naturalization  could  not  be  col- 
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laterally  impeached,  and  that  it  was  not  averred  in  said  state- 
ment that  he  had  ever  performed  any  act  whatever  pertaining 
to  the  office  of  a  member  of  the  legislature  after  he  had  quali- 
fied as  sheriff.  The  probate  judge  overruled  the  demurrer,  to 
which  ruling  the  defendant  excepted  ;  and  he  then  filed  an 
answer,  denying  that  he  was  ineligible  to  the  office  of  sheriff, 
or  that  he  was  not  a  naturalized  citizen  of  the  United  States, 
or  that  his  certificate  of  naturalization  was  procured  by  fraud. 
This  answer  was  struck  from  the  files,  on  motion  of  the  con- 
testant, on  the  ground  of  insufficiency  ;  and  the  defendant 
declining  to  answer  further,  judgment  was  rendered  against 
him,  declaring  that  he  was  ineligible  as  sheriff  at  the  time  of 
the  election,  and  that  said  contestant  was  duly  elected  sheriff, 
and  entitled  to  a  certificate  of  election.  To  these  rulings,  and 
to  the  judgment  rendered,  a  bill  of  exceptions  was  reserved  by 
Strobach,  and  an  appeal  taken  to  the  Circuit  Court. 

On  the  trial  in  the  Circuit  Court,  Strobach  moved  to  dismiss 
the  contestant's  statement,  as  filed  in  the  Probate  Court,  and 
to  reverse  and  declare  void  the  judgment  of  the  probate  judge. 
The  contestant  objected  to  this  motion  being  entertained  by 
the  court,  and  claimed  an  affirmance  of  the  judgment  for  want 
of  an  assignment  of  errors.  The  court  overruled  his  objec- 
tion, and  granted  the  motion,  reversing,  annulling,  and  declar- 
ing void  the  judgment  of  the  probate  judge ;  to  which  action 
and  judgment  of  the  court  an  exception  was  reserved  by  said 
Scott,  and  he  now  assigns  the  same  as  error  in  this  court. 

Rice,  Jones  &  Wiley,  for  appellant.  —  1.  The  case  ought 
to  have  been  tried  in  the  Circuit  Court,  on  errors  assigned  on 
the  record  from  the  Probate  Court.  In  this  particular,  the 
provisions  of  the  election  law  of  1868  are  substantially  the 
same  with  sections  345  to  354  of  the  Revised  Code,  which 
were  judicially  construed  in  Griffin  v.  Wall,  32  Ala.  149. 

2.  Strobach  was  not  eligible  to  the  office  of  sheriff,  because 
he  was,  at  the  time  of  his  election,  a  member  of  the  General 
Assembly.  Eligibility  relates  to  the  capacity  of  holding  an 
office,  as  well  as  the  capacity  of  being  elected  to  it.  Carson  v. 
McPhetridge,  15  Indiana,  327.  There  is  no  incompatibility 
whatever,  in  the  common  law  sense  of  the  term,  between  the 
two  offices.  Commonwealth  v.  Shaver,  3  Watts  «&  Serg.  338  ; 
Hallett  V.  Lee,  3  Ala.  134.  The  acceptance  of  the  office  of 
sheriff,  then,  did  not  vacate  Strobach's  seat  in  the  General 
Assembly ;  and  he  was  entitled  to  hold  both  offices,  and  dis- 
charge the  duties  of  both,  until  his  seat  was  declared  vacant 
by  the  house  to  which  he  belonged,  unless  the  courts  will  give 
effect  to  the  constitutional  prohibition.  People  v.  Carrique,  2 
Hill  N.  Y.  93,  and  authorities  cited  above.      The  sheriff  is 
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certainly  a  member  of  the  executive  department  of  the  gov- 
ernment, and  is,  therefore,  expressly  forbidden  to  exercise  any 
of  the  powers  belonging  to  either  of  the  other  departments  ; 
and  on  the  other  hand,  a  member  of  the  legislative  depart- 
ment is  equally  forbidden  to  hold  or  exercise  any  of  the  pow- 
ers of  an  office  belonging  to  the  executive  department.  A 
vacancy  in  an  office,  during  the  term  for  which  a  living  person 
has  been  elected,  can  only  be  declared  by  a  competent  tribu- 
nal ;  and  until  the  vacancy  is  judicially  declared,  the  officer 
holds.  Sproiol  v.  Lawrence,  33  Ala.  674 ;  State  v.  Falconer^ 
44  Ala.  696  ;  2  Kent,  312 ;  13  La.  503  ;  Crawford  v.  Howard, 
9  Georgia,  316 ;  People  v.  Carrique,  2  Hill  N.  Y.  93.  In  this 
case,  there  is  no  judicial  tribunal  which  can  decide  that  a 
vacancy  exists  in  the  legislature ;  the  power  to  determine  that 
question  being  expressly  conferred  on  the  house  to  which  the 
member  belongs.  It  is  the  duty  of  the  courts,  equally  with 
the  other  departments  of  the  government,  to  give  effect  to  con- 
stitutional provisions ;  and  that  can  only  be  done  here,  by 
holding  that  the  word  "  ineligible,"  as  used  in  the  Constitu- 
tion, means  incapable  of  holding,  exercising,  or  executing  the 
powers  of  an  office.  Clarke  v.  State,  3  Nevada,  570  ;  Carson 
V.  McPhetridge,  15  Indiana,  331 ;  People  v.  Whitman,  10  Cal- 
ifornia, 43. 

In  Gardner  v.  The  State  (43  Ala.  234),  it  was  decided,  that 
a  person  claiming  to  hold  the  office  of  probate  judge,  if  eligible 
at  the  time  of  his  election,  and  duly  elected,  and  installed  into 
office,  cannot  be  removed  by  quo  warranto;  that  the  only 
remedy  is  by  impeachment  or  removal,  on  the  address  of  two 
thirds  of  the  General  Assembly.  Suppose,  then,  that  the  lieu- 
tenant-governor, while  still  holding  that  office,  should  be  elected 
a  circuit  judge,  and  qualify  as  by  law  prescribed,  without  re- 
signing his  former  office  ;  what  is  to  prevent  him  from  holding 
the  two  offices  until  removed,  unless  the  Constitution  operates 
proprio  vigore,  and  makes  him  ineligible  to  the  second  office 
while  holding  the  first  ? 

3.  Strobach  was  also  ineligible,  because  he  was  an  alien,  and 
had  not  complied  with  the  acts  of  Congress  regulating  the  natu- 
ralization of  foreigners.  The  mode  prescribed  by  law  must  be 
strictly  pursued,  and  no  part  of  it  can  be  dispensed  with.  The 
certificate  of  naturalization,  which  he  procured  in  1867,  does 
not  show  that  he  made  application  by  petition  ;  nor  that  he 
ever  enlisted  in  the  military  service  of  the  United  States  ;  nor 
that  he  was  honorably  discharged  from  that  service ;  nor  that 
he  took  the  oath  prescribed  by  the  act  of  Congress.  In  all 
these  particulars,  it  is  fatally  defective.  3  Phil.  Ev.  (C.  &  H. 
Notes,  ed.  1839),  1012  ;  Smith  v.  Rice,  11  Mass.  513 ;  Spratt 
V.  Spratt,  4  Peters,  48. 
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4.  The  proceeding  for  naturalization  is  strictly  statutory, 
and  not  according  to  the  course  of  the  common  law.  It  is 
purely  ex  parte^  and  not  revisable  on  error  or  appeal.  Hence, 
when  it  is  produced  against  another  person,  its  recitals  are  not 
conclusive  on  liira,  but  he  may  aver  and  prove  their  falsity. 
Smith  V.  Rice^  11  Mass.  513  ;  Davol  v.  Bavol^  13  Mass.  264  ; 
Scammell  v.  Wilkinson,  2  East,  553. 

5.  A  party  cannot  claim  any  benefit  under  a  judgment  pro- 
cured by  his  own  fraudulent  act.  Whenever  he  sets  up  such 
fraudulent  judgment  in  another  court,  and  claims  a  benefit 
under  it,  it  may  be  collaterally  assailed  on  account  of  the  fraud. 
Fermor's  Case,  3  Coke,  77  ;  Duchess  of  Kingston's  Case,  20 
Howell's  State  Trials ;  McCravey  v.  Remson,  19  Ala.  430  ; 
Davidson  v.  Shipman,  6  Ala.  33  ;  Borden  v.  Fitch,  15  Johns. 
121;  Thompson  v.  The  State,  28  Ala.  18,  and  cases  cited  on 
that  page ;  Kennedy  v.  Daly,  1  Sch.  &  Lef.  378  ;  Carter  v. 
Castleherry,  5  Ala.  277. 

Watts  &  Teoy  and  Stone  &  Clopton,  contra.  —  1.  The 
statute  of  1866,  as  found  in  sections  384,  385,  and  386  of  the 
Revised  Code,  which  has  been  passed  since  the  decision  in 
the  case  of  Griffin  v.  Wall,  32  Ala.,  expressly  provides  that 
the  trial  in  the  Circuit  Court  shall  be  de  novo.  These  sections 
are  strictly  regulations  of  appeals  in  election  cases,  and  are  not 
repealed  by  section  99  of  the  election  law  of  1868.  If  those 
sections  are  held  to  be  repealed,  then  there  is  no  provision  for 
a  trial  by  jury  in  case  of  a  contested  election,  and  the  law 
itself  is  unconstitutional.  Wammack  v.  Holloway,  2  Ala.  33  ; 
Thomas  v.  Bihh,  44  Ala.  721. 

2.  The  certificate  of  naturalization,  like  any  other  judgment 
of  the  City  Court,  is  conclusive  on  everybody,  and  cannot  be 
collaterally  impeached.  Starke  v.  Chesapeake  Insurance  Co. 
7  Cranch,  420  ;  Campbell  v.  Gordon,  6  Cranch,  176  ;  Spratt  v. 
Spratt,  4  Peters,  393,  408  ;  Barley  v.  The  State,  40  Ala.  697  ; 
McDonald  v.  Richards,  1  McCord,  187  ;  Ritchie  v.  Putnam,  13 
Wendell,  525  ;  Priest  v.  Cummings,  16  Wendell,  625  ;  Com- 
monwealth V.  Lee,  Leading  Election  Cases,  98. 

3.  Naturalization  proceedings  must  be  liberally  construed. 
Priest  V.  Cummings,  16  Wendell,  625.  Fairly  construed, 
Strobach's  certificate  shows  a  substantial  compliance  with  the 
law. 

4.  The  third  article  of  the  State  Constitution  is  simply  a 
declaration  of  the  distribution  of  the  powers  of  government. 
It  was  not  intended  to  prescribe  the  qualifications  of  persons  to 
be  elected  to  ofl&ces,  or  to  prescribe  what  should  constitute  eli- 
gibility of  any  person  to  be  appointed  or  elected  to  any  oflfice. 
There  is  no  clause  of  the  Constitution  which  prohibits  a  mem- 
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ber  of  the  General  Assembly  from  being  elected  to  the  office  of 
governor,  or  judge,  or  any  other  office  within  the  gift  of  the 
people.  On  the  contrary,  this  right  is  distinctly  recognized  in 
the  clause  which  declares  that  no  member  of  the  legislature 
shall,  "  during  the  term  for  which  he  shall  have  been  elected, 
be  appointed  to  any  civil  office  of  profit  under  this  State,  which 
shall  have  been  created,  or  the  emoluments  of  which  shall  have 
been  increased  during  such  term,  except  such  offices  as  may  be 
filled  by  election  by  the  people."  The  right  to  hold  an  office, 
and  to  exercise  its  powers  and  duties,  is  a  very  different  thing 
from  eligibility,  or  the  capacity  of  being  elected.  A  man  may, 
while  holding  one  office,  be  elected  to  another,  whose  duties 
are  incompatible  with  the  first ;  and  in  such  case,  his  accept- 
ance of  the  latter  office,  ipso  facto ^  is  a  resignation  of  the  first. 
People  V.  Carrique,  2  Hill  N.  Y.  93  ;  Angell  &  Ames  on  Cor- 
porations, §§  433-4  ;  Cushing's  Law  and  Practice  of  Legisla- 
tive Assemblies,  §§  68,  78. 

BRICKELL,  J.  —  This  case  presents  grave  and  important 
questions,  which  we  have  patiently  and  carefully  considered. 
The  first  of  these  is,  was  the  appellee,  being  at  the  time  of  his 
election  a  member  of  the  General  Assembly,  eligible  to  the 
office  of  sheriff.  His  ineligibility  is  averred  to  arise,  not  from 
any  express  constitutional  interdiction,  but  from  a  fair  and  just 
interpretation  and  construction  of  the  third  article  of  the  Con- 
stitution. This  article  is  entitled,  "  Distribution  of  Powers  of 
Government,"  and  declares  :  "  The  powers  of  the  government 
of  the  State  of  Alabama  shall  be  divided  into  three  distinct  de- 
partments, each  of  which  shall  be  confided  to  a  separate  body 
of  magistracy,  to  wit :  those  which  are  legislative,  to  one ; 
those  which  are  executive,  to  another ;  and  those  which  are 
judicial,  to  another.  No  person,  or  collection  of  persons,  being 
of  one  of  these  departments,  shall  exercise  any  power  prope^-ly 
belonging  to  another,  except  in  the  instances  hereinafter  ex- 
pressly directed  or  provided." 

Justly  to  interpret  and  construe  a  legislative  enactment,  or  a 
constitutional  provision,  we  must  inquire  into  its  origin,  and 
the  motive  of  the  lawgiver.  This  article  of  the  Constitution 
has  a  history  older  than  the  State  of  Alabama ;  as  old,  in- 
deed, as  constitutional  liberty  on  this  continent.  The  decen- 
tralization of  power,  so  that  its  exercise  would  be  committed 
to  different  departments  of  the  government,  or,  in  the  language 
of  state  constitutions,  "  to  separate  bodies  of  magistracy,"  was 
a  controlling,  fundamental  maxim  with  the  founders  of  our 
federal  government.  In  the  Federalist,  it  is  said:  "  The  ac- 
cumulation of  all  powers,  legislative,  executive,  and  judiciary, 
in   the   same  hands,  whether  of  one,  a  few,  or  many,  and 
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whether  hereditary,  self-appointed,  or  elective,  may  justly  be 
pronounced  the  very  definition  of  tyranny."  In  England,  the 
principle  and  theory  prevails  of  drawing,  broadly,  a  line  of 
demarcation  between  executive,  legislative,  and  judicial  powers, 
intrusting  them  to  separate  and  distinct  bodies.  There,  it  is 
the  resfilt  of  long  usage,  judicial  decision,  and  parliamentary 
declaration  and  practice.  The  jealousy  of  those  who  laid  the 
foundations  of  our  government  demanded  an  express  and  care- 
ful separation  of  these  powers  in  the  federal  Constitution.  In 
state  constitutions,  they  are  not  only  carefully  separated,  and 
declared  to  reside  in  separate  bodies,  created  by  the  constitu- 
tions, but  generally  there  is  in  the  constitutions,  as  in  ours,  an 
express  prohibition  against  the  exercise  by  any  one  of  these 
bodies,  or  by  any  person  belonging  to  either  of  them,  of  any 
power  properly  belonging  to  another,  unless  it  is  otherwise  de- 
clared. It  is  probable  no  such  prohibition  was  necessary,  as 
it  may  well  be  deemed  a  logical  and  legal  consequence  from  the 
express  separation  and  division  of  the  powers  of  the  govern- 
ment. 

The  purpose  of  this  article  of  the  Constitution  was  to  sepa- 
rate and  distribute  the  powers  of  the  government,  and  to  prevent 
their  centralization,  by  prohibiting  the  same  body  or  individual 
from  the  exercise  of  power  pertaining  to  any  two  of  these  de- 
partments. All  the  objects  which  governments  are  instituted 
to  accomplish,  and  all  individual  rights,  depend  principally,  if 
not  exclusively,  upon  the  observance  and  preservation  of  this 
distribution  of  power.  Separate  bodies,  exercising  distinct 
powers,  supreme  and  independent  within  their  constitutional 
sphere,  operate  as  checks,  the  one  upon  the  other,  guarding 
against  usurpation,  and  the  absorption  by  either  of  power  as- 
signed by  the  Constitution  to  another.  The  legislative,  execu- 
tive, and  judicial  departments  are  subject  to  the  limitations  of 
the  Constitution,  an  embodiment  of  the  sovereignty  and  will  of 
the  people  of  the  State.  They  do  not  act  separately  and  inde- 
pendently of  each  other ;  the  concurrence  of  their  action  is 
essential  to  the  vindication  of  individual  right,  and  to  the 
maintenance  of  the  dignity  and  authority  of  the  State.  In  the 
General  Assembly  resides  the  duty  and  power  of  ordaining 
laws  ;  in  the  judiciary,  the  exposition  and  interpretation  of  the 
law ;  in  the  executive,  the  enforcement  and  execution  of  the 
law,  as  ordained  by  the  legislature,  in  accordance  with  the  ex- 
position and  interpretation  of  the  judiciary.  The  duty  and 
power  of  these  departments  distinguish  the  one  from  the  other, 
and  furnish  the  criterion  by  which  we  determine  to  which  of 
the  departments  an  officer  belongs. 

A  sheriff  is  a  constitutional  officer.  The  office  does  not  owe 
its  origin  to  legislation.     "  A  sheriff  shall  be  elected  in  each 
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county,  by  the  qualified  electors  thereof,"  is  the  mandate  of 
the  Constitution  in  the  article  creating  the  executive  depart- 
ment, and  defining  and  declaring  many  of  its  powers  and 
duties.  He  was  an  ofiicer  known  to  the  common  law,  and  de- 
fined as  "  a  county  officer,  representing  the  executive  or  admin- 
istrative power  of  the  State,  within  his  county."  2  Bouv.  Law 
Diet,  title  "  Sheriff."  At  common  law,  in  addition  to  minis- 
terial or  executive  power,  he  was  vested  with  judicial,  or  quasi 
judicial  power.  Here,  his  duty  and  authority  are  purely  min- 
isterial and  executive.  This  being  true,  it  follows  that,  by  the 
Constitution,  the  appellee,  being  a  member  of  the  General  As- 
sembly, could  not  exercise  the  authority  of  a  sheriff ;  or,  being 
sheriff,  could  not  exercise  the  power  of  a  member  of  the  General 
Assembly.  This  the  Constitution  expressly  forbids.  But  the 
Constitution  is  satisfied  when  the  officer  is  confined  in  the  ex- 
ercise of  power,  and  in  the  discharge  of  duty,  to  a  single 
department  of  the  government.  Beyond  this  its  prohibitions 
do  not  extend  in  letter,  spirit,  or  in  the  evil  to  be  avoided.  The 
constitutional  prohibition  is  not  directed  against  the  election  to 
office,  in  one  of  the  departments  of  government,  of  a  person 
holding  office  in  another  department ;  but  it  is  against  the  hold- 
ing of  two  offices,  whereby  the  same  individual  would  exercise 
power  and  discharge  duty  pertaining  to  different  branches  of 
the  government. 

To  apply  directly  to  this  case  the  mischief  guarded  against 
by  the  Constitution,  the  appellee  cannot,  as  a  member  of  the 
General  Assembly,  ordain  the  law  which  he  is,  as  sheriff,  to  ex- 
ecute. The  constitutional  prohibition  refers,  then,  directly  to 
the  exercise  of  power.  It  is  intended,  also,  to  insure  a  faithful 
performance  of  official  duty,  by  preventing  the  citizen  from 
assuming  incompatible  and  inconsistent  duties.  It  was  not  in- 
tended to  prescribe  eligibility  to  office.  This,  we  think,  is 
evident,  from  the  purpose  which  the  article  is  intended  to 
accomplish  from  its  language,  and  from  other  provisions  of  the 
Constitution.  The  10th  section  of  the  fourth  article  expressly 
declares  the  judges  of  the  Supreme  Court,  Circuit  Courts,  and 
Courts  of  Chancery  shall  not  "  hold  any  office  (except  judicial 
offices)  of  profit  or  trust,  under  this  State  or  the  United 
States,  during  the  term  for  which  they  have  been  elected,  nor 
under  any  other  power  during  their  continuance  in  office." 
Now,  if  the  judges  were,  by  force  of  the  third  article,  rendered 
ineligible  of  election  to  any  executive  or  legislative  office  in  the 
State,  much  of  the  section  above  quoted  is  without  meaning, 
and  accomplishes  nothing.  It  has  been  correctly  argued  by 
the  counsel  for  the  appellee,  that  the  19th  section  of  the  fourth 
article,  by  its  very  terras,  recognizes  the  eligibility  of  a  mem- 
ber of  the  General  Assembly  to  any  office  filled  by  election  by 
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the  people,  or  to  any  office  not  created,  or  the  emoluments  of 
which  are  not  increased,  during  his  term  as  member  of  the 
General  Assembly.  This  recognition  is  not  consistent  with  the 
theory  that  the  third  article  creates  ineligibility  to  office. 

The  capacity  of  the  citizen  to  be  elected  to,  and  hold  office, 
and  the  power  of  the  people  to  elect,  cannot  be  circumscribed 
except  by  constitutional  restraint  and  limitation.  The  capacity 
of  the  citizen  to  accept  and  hold  office  must  be  equal,  in  meas- 
ure and  extent,  to  the  power  and  right  of  the  people  to  elect. 
If  it  were  otherwise,  the  power  and  right  of  the  people  would 
be  vain  and  nugatory.  They  would  have  the  power  and  right 
of  electing ;  but  he  who  was  of  their  choice  would  not  have 
the  capacity  of  accepting  and  holding.  The  right  of  suffrage 
would  thereby,  and  to  that  extent,  be  annulled.  If  a  citizen, 
who  is  a  qualified  elector,  and  who  is  not  obnoxious  to  the  dis- 
qualification imposed  by  the  3d  section  of  the  seventh  article,  or 
to  some  other  disqualifying  clause  of  the  Constitution,  is,  while 
holding  office,  elected  by  the  people  to  another,  we  hold  he  is 
eligible,  and  has  the  unqualified  right  of  accepting  and  holding 
the  latter  office.  If  his  acceptance  thereof  requires  the  exer- 
cise of  power  and  discharge  of  duty  pertaining  to  another  de- 
partment of  the  government  than  the  power  and  duty  of  the 
former  office,  the  Constitution  intervenes,  and  prohibits  him 
from  the  exercise  of  that  power  and  duty,  and  by  its  own  force 
works  a  renunciation  and  vacation  of  the  former  office. 

The  common  law  prohibited  the  holding  of  incompatible  and 
inconsistent  offices.  It  did  not  declare  void  the  appointment 
of  a  person  to  a  second  office  incompatible  with  the  first. 
But  it  declares  the  acceptance  of  the  second  office,  ipso  facto, 
vacated  the  first.  The  acceptance  of  the  second  was  an  abso- 
lute determination  of  the  original  office,  leaving  no  shadow  of 
title  in  the  original  possessor,  so  that  neither  amotion  nor 
quo  warranto  was  necessary  before  another  could  be  appointed 
or  elected.  7  Bacon's  Abr.  315  ;  Ang.  &  Ames  on  Corp. 
§§  433-34.  Incompatibility  of  offices  existed  at  common  law, 
when  from  the  nature  of  the  offices — the  respective  duties  they 
imposed,  or  the  relation  they  bore  to  each  other  —  or  pure  con- 
siderations of  public  policy,  there  was  a  manifest  impropriety 
in  one  incumbent  retaining  both.  It  did  not  arise  because  the 
incumbent,  by  the  acceptance  of  one  office,  may  temporarily 
have  placed  himself  in  a  position  rendering  it  impossible  to 
discharge  the  duties  of  another.  Bryan  v.  Cattell,  15  Iowa, 
537. 

The  election  of  the  appellee  to  the  office  of  sheriff  did  not 
fill  that  office,  nor  vacate  his  seat  in  the  General  Assembly.  He 
filled  the  office  of  sheriff  when  he  received  the  commission  of 
the  governor,  executed  the  official  bond  required  by  law,  and 
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took  the  oath  of  office.  /State  v.  McCoUister,  11  Ohio,  46. 
Then  he  assumed  duties  and  powers  pertaining  to  the  exec- 
utive department.  Then  the  Constitution  intervened,  and 
incapacitated  him  from  exercising  power  inherent  in,  or  be- 
longing to,  the  legislative  or  judicial  department  of  the  govern- 
ment. The  Constitution  then  intervening,  in  the  very  nature 
of  things  operated  an  absolute  vacation  of  his  seat  in  the  Gen- 
eral Assembly.  The  renunciation  of  his  seat  in  the  General 
Assembly  no  longer  depended  on  the  volition  of  the  appellee. 
He  had  exercised  and  declared  his  volition,  as  certainly  and  as 
expressly  as  if  a  formal  resignation  had  preceded  or  attended 
his  acceptance  of  the  office  of  sheriff.  No  further  act  of  his, 
nor  any  act  of  the  General  Assembly,  was  necessary  to  its  con- 
summation. Owens  V.  Draper,  45  Md.  355  ;  People  v.  Car- 
rique,  2  Hill,  93  ;  State  v.  Butt,  2  Ark.  282  ;  Curran  v.  State 
Bank,  5  Eng.  142. 

As  has  been  argued,  courts  may  be,  and  doubtless  are,  pow- 
erless to  enforce  this  renunciation.  So  they  would  have  been 
powerless  to  enforce  his  resignation,  or  to  enforce  the  exclusion 
from  the  General  Assembly  of  any  member  who  has  not  the 
constitutional  qualification.  But  the  Constitution  is  committed 
to  the  keeping  of  the  General  Assembly  as  well  as  to  the  care 
of  the  courts  ;  and  if  they  fail  or  falter  in  their  duty,  the  peo- 
ple have  more  availing  remedies  than  any  dependent  on  j  udicial 
proceedings. 

We  do  not  think  the  authorities  to  which  we  have  been  re- 
ferred conflict  with  our  views  ;  but,  on  the  contrary,  one  of 
them  tends  strongly  to  support  them.  The  Constitution  of 
Kentucky  declares,  "  No  person,  holding  or  exercising  any 
office  of  trust  or  profit  under  the  United  States,  or  either  of 
them,  or  under  any  foreign  power,  shall  be  eligible  as  a  mem- 
ber of  the  General  Assembly  of  this  Commonwealth,  or  hold 
or  exercise  any  office  of  trust  or  profit  under  tlie  same."  A 
postmaster  under  the  government  of  the  United  States,  while 
holding  and  exercising  office,  was  commissioned  as  a  justice  of 
the  peace,  and  entered  on  the  discharge  of  the  duties  of  the 
latter  office.  His  eligibility  to  the  office  of  justice  came  in 
question  before  the  Court  of  Appeals,  and  it  was  insisted  that, 
by  accepting  that  office,  he  had  vacated  the  office  of  postmas- 
ter. The  incompatibility  of  the  two  offices  was  admitted. 
The  court,  conceding  the  principle,  that  the  acceptance  of  a 
second  office  vacates,  ipso  facto,  the  former,  say  it  is  applicable 
only  when  the  two  offices  emanate  from  the  same  government ; 
because,  then,  "  the  government,  having  power  over  both  of- 
fices, can  and  will  enforce  the  renunciation  implied  in  that  act, 
by  regarding  the  first  office  as  vacated,  by  prohibiting  or  even 
punishing  any  attempt  further  to  exercise  it,  or  by  filling  it 
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■with  another  at  its  pleasure."  As  the  government  of  Ken- 
tucky was  impotent  to  enforce  the  vacation  of  the  office  of 
postmaster,  held  under  the  government  of  the  United  States, 
the  court  declared  the  person  filling  that  office  incapable  of 
accepting  and  holding  the  office  of  justice  of  the  peace.  Mod- 
man  v.  Harcourt^  4  B.  Monroe,  224.  The  office  of  sheriff,  and 
a  seat  in  the  General  Assembly,  the  appellee  derived  from  the 
government  of  Alabama.  The  government  of  Alabama  has 
full  power  to  enforce  the  renunciation  of  the  one  or  the  other. 
If  such  had  been  the  relation  of  the  officer  in  the  case  cited  from 
the  Kentucky  Court  of  Appeals,  we  cannot  doubt  their  deci- 
sion would  have  been  a  precedent  supporting  our  conclusion. 
The  cases  cited  of  State  v.  Clarke  (3  Nevada,  566),  and  of 
Carson  v.  McPhetridge  (15  Indiana,  327),  depended  on  par- 
ticular, clauses  of  the  constitutions  of  those  states,  and  have  no 
bearing  on  the  question  we  have  considered. 

2.  The  statute  under  which  this  proceeding  was  initiated 
autliorizes  any  qualified  elector  to  contest  an  election,  because 
of  the  ineligibility  of  the  successful  candidate.  The  statement 
of  contest  filed  in  this  case  assails  the  eligibility  of  the  appel- 
lee, on  the  alleged  ground,  that  by  birth  he  was  an  alien,  not 
naturalized,  and  not  having  previous  to  his  election  declared  his 
intention  to  become  a  citizen  of  the  United  States.  If  these 
facta  exist,  the  ineligibility  of  the  appellee  cannot  be  denied. 
He  would  not  be  a  qualified  elector.  He  would  not  be  entitled 
to  any  of  the  rights  and  privileges,  and  not  subject  to  many 
of  the  duties  of  citizenship.  He  would  be  incapable  of  hold- 
ing, or  transmitting  by  descent,  real  estate.  He  would  be  en- 
titled to  nothing  from  the  government  but  personal  protection, 
80  long  as  he  yielded  obedience  to  the  general  laws  for  the 
maintenance  of  peace  and  the  preservation  of  order.  It  would 
be  at  war  with  the  sj^irit  and  theory  of  our  institutions,  to  rec- 
ognize as  eligible  to  any  public  office  one  who  is  not  a  qualified 
voter.  The  right  of  suffrage  and  the  capacity  to  hold  office, 
unless  otherwise  expressly  declared,  must  coexist. 

3.  The  statement,  however,  avers  that  the  appellee,  in  Oc- 
tober, 1867,  more  than  four  years  prior  to  his  election,  obtained 
from  the  City  Court  of  Montgomery  a  certificate  of  naturaliza- 
tion, and  exhibits  a  copy  of  this  certificate,  properly  authenti- 
cated. The  validity  of  this  certificate  is  assailed,  because,  as 
is  alleged,  it  does  not  conform  to  the  acts  of  Congress,  and 
does  not  disclose  the  existence  of  the  facts  necessary  to  give  the 
court  jurisdiction  to  grant  it.  The  Congress  of  the  United 
States  has  delegated  to  the  courts  of  record  of  the  several 
states,  having  common  law  jurisdiction,  a  seal,  and  a  clerk  or 
prothonotary,  jurisdiction  of  the  naturalization  of  foreigners. 
In  the  exercise  of  this  jurisdiction,  the  courts  of  the  states  act 
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judicially,  not  ministerially.  They  must  receive  and  weigh 
evidence.  On  the  evidence,  they  must  pronounce  judgment, 
either  withholding  or  yielding  assent  to  the  citizenship  of  the 
foreigner.  In  the  Matter  of  Clark,  18  Barb.  444.  The  courts 
of  the  State  exercise  the  power  thus  conferred,  rather  as  mat- 
ter of  comity  than  as  matter  of  duty.  The  power  conferred 
is  not  a  part  of  the  judicial  power  which  the  Constitution  de- 
clares shall  be  vested  in  a  supreme  court,  and  such  inferior 
courts  as  Congress  may  from  time  to  time  ordain  and  establish, 
and  no  part  of  which  can  be  transferred  to,  or  vested  in  the 
courts  of  the  several  states.  It  springs  out  of,  and  is  incidental 
to,  the  declared  power  of  Congress  "  to  establish  an  uniform 
rule  of  naturalization."  When  the  certificate  of  naturalization 
is  granted  by  a  court  having  jurisdiction  under  the  acts  of  Con- 
gress, it  is  placed  on  the  footing  of  the  judgment  of  a  court  of 
competent  jurisdiction,  and  is  not  examinable  collaterally,  un- 
less there  is  a  want  of  jurisdiction  apparent  on  its  face.  We 
adopt  the  language  of  Chief  Justice  Marshall  :  "  The  vari- 
ous acts  upon  the  subject  submit  the  decision  on  the  right  of 
aliens  to  admission  as  citizens  to  courts  of  record.  They  are 
to  receive  testimony,  to  compare  it  with  the  law,  and  to  judge 
on  both  law  and  fact.  The  judgment  is  entered  on  record  as 
the  judgment  of  the  court.  It  seems  to  us,  if  it  be  in  legal 
form,  to  close  all  inquiry  ;  and,  like  every  other  judgment,  to 
be  complete  evidence  of  its  own  validity."  Spratt  v.  Sjpratt^ 
4  Peters,  393  ;  Harley  v.  State,  40  Ala.  685.  If  the  intend- 
ments and  presumptions,  made  by  the  law  in  favor  of  the  reg- 
ularity of  judicial  proceedings,  can  be  more  liberally  applied  to 
one  class  of  cases  than  to  another,  they  should  be  to  a  judg- 
ment defining  the  status  of  an  individual,  conferring  rights 
and  privileges,  and  becoming  an  essential  element  of  the  title 
and  succession  of  estates.  It  would  serve  no  good  purpose,  and 
would  not  comport  with  the  spirit  of  the  naturalization  laws, 
to  subject  a  certificate  of  naturalization  to  a  technical  or  crit- 
ical examination,  when  presented  as  evidence  of  citizenship. 
If  it  is  granted  by  a  court  having  jurisdiction,  and  by  fair 
construction  imports  a  substantial  compliance  with  the  require- 
ments of  the  law,  it  must  be  deemed  conclusive.  The  errors 
of  the  court,  or  its  clerk,  must  not  be  visited  on  the  man  who 
reposes  on  it  as  his  title  to  citizenship. 

4  The  Act  of  Congress  of  July  17,  1862,  authorizes  the 
naturalization  of  aliens  who  have  been  honorably  discharged 
from  the  military  service  of  the  United  States,  on  proof  of  one 
year's  residence.  2  Brightly's  Digest,  5.  The  certificate  of 
naturalization  obtained  by  the  appellee  was  had  under  this  act, 
as  is  expressed  on  its  face.  The  facts  entitling  an  alien  to  the 
benefit  of  this  act  are,  that  he  is  of  the  age  of  twenty-one 
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years,  or  more,  has  resided  in  the  United  States  for  more  than 
one  year  previous  to  his  application  to  become  a  citizen,  that 
he  had  enlisted  in,  and  been  discharged  honorably  from  the 
military  service  of  the  United  States.  He  must,  also,  make 
proof  of  his  good  moral  character,  as  required  by  previous  laws. 
A  compaiison  of  the  certificate  of  naturalization  of  the  appellee 
with  this  statute,  shows  a  substantial  compliance  with  its  re- 
quirements. It  is  urged  that  the  statute  requires  the  certificate 
to  be  granted  on  a  petition  of  the  alien,  and  it  does  not  appear 
that  the  appellee  presented  to  the  court  any  petition.  The 
certificate  recites  that  the  appellee  appeared  in  open  court, 
"  and  makes  application  to  be  admitted  a  citizen,"  &c.  Appli- 
cation^ Ave  think,  here,  is  synonymous  with  petition  ;  and,  if  it 
were  not,  that  when  the  certificate  is  collaterally  assailed,  we 
must  presume  the  application  was  by  petition,  if  that  presump- 
tion be  necessary  to  support  the  certificate.  In  this  particular 
statute,  however,  the  words  application  and  petition  are  used 
as  having  the  same  meaning.  The  statute  first  declares  the 
alien  shall  be  admitted  to  citizenship  upon  his  petition^  and 
then  immediately  declares,  he  shall  not  be  required  to  prove 
more  that  one  year's  residence  in  the  United  States  previous  to 
his  application  to  become  a  citizen,  thus  using  the  two  words 
indifferently  to  express  the  same  thing. 

It  is  next  urged,  that  it  does  not  appear  that  the  appellee 
had  enlisted  in,  and  been  honorably  discharged  from  the  mili- 
tary service  of  the  United  States,  and  therefore  the  certificate 
must  be  deemed  void.  In  the  light  of  the  rules  we  have 
already  announced,  and  fairly  construing  the  certificate,  we 
cannot  sustain  this  objection.  This  certificate  recites,  that  it 
appeared  to  the  satisfaction  of  the  court,  that  the  appellee  was 
entitled  to  the  benefit  of  the  act  of  Congress  we  have  referred 
to  ;  that  he  had  resided  in  the  United  States  for  more  than  one 
year  previous  to  the  application  ;  that  he  had  been  honorably 
discharged  from  the  service  (omitting  the  word  military^  of 
the  United  States.  When  it  is  remembered  that  there  is  an 
express  recital  in  the  certificate,  that  the  appellee  is  "  en- 
titled to  the  benefits  of  the  act  of  Congress  ;  "  that  there  is  no 
other  statute  than  the  one  of  July,  1862,  authorizing  naturali- 
zation, on  proof  of  one  year's  residence,  and  none  authorizing 
naturalization  because  of  a  discharge  from  any  other  service 
than  the  military  service,  it  would  not  be  fair  or  reasonable  to 
indulge  any  other  supposition,  than  that  by  a  mere  clerical  mis- 
prision the  word  military  was  omitted  from  the  certificate.  If 
the  appellee  had  been  discharged  from  the  military  service  of 
the  United  States,  he  must  have  enlisted  therein ;  and  the  aver- 
ment of  his  honorable  discharge  is  an  averment  of  his  enlist- 
ment.    The  certificate  is  valid,  conclusive  of  an  observance  of 
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the  requirements  of  the  law,  entitling  the  appellee  to  citizen- 
ship, unless  it  can  be  collaterally  assailed  for  fraud. 

5.  The  statement  avers  the  certificate  of  naturalization  to 
have  been  obtained  by  a  fraudulent  misrepresentation,  and  a 
fraudulent  suppression  of  facts  material  to  the  jurisdiction  of 
the  City  Court,  and  material  to  the  right  of  the  appellee  to  nat- 
uralization. The  certificate  of  naturalization  recites  that  these 
facts  were  proved  in  the  City  Court,  and  they  were  of  ne- 
cessity involved  in  the  adjudication  pronounced  by  that  court. 
If  these  facts  are  well  pleaded  in  the  statement,  the  demurrer 
was  an  admission  of  their  truth.  If  not  well  pleaded,  the  de- 
murrer presents  only  the  question  of  their  relevancy.  They 
are  not  well  pleaded  unless  they  open  an  inquiry  on  which  the 
court  could,  and  was  bound  to  enter.  We  do  not  intend  a  re- 
laxation of  the  common  law  maxim,  that  fraud  is  odious,  vitiat- 
ing all  that  it  taints.  Contracts,  without  regard  to  their  dig- 
nity ;  judgments,  without  respect  to  their  solemnity,  or  the 
superiority  of  the  jurisdiction  rendering  them,  if  infected  by 
fraud,  are,  in  the  eye  of  the  law,  nullities.  This  is  certainly 
true,  and  there  is  not,  perhaps,  in  the  law,  a  more  difficult 
and  delicate  question,  than  to  determine  when  a  judgment,  in- 
fected by  fraud,  can  be  collaterally  impeached  ;  no  question 
more  embarrassed  by  loose  dicta,  calculated  to  mislead.  This 
case  does  not  require  us  to  engage  in  a  discussion  of  that  ques- 
tion. 

Since  the  adoption  of  the  present  Constitution  of  the  United 
States,  the  change  from  alienage  to  citizenship  is,  and  has 
been,  a  matter  of  federal  right  and  interest,  rather  than  of 
state  concern.  An  alien,  naturalized,  becomes  entitled  to  all 
the  privileges  and  immunities  of  the  native  born.  The  nat- 
uralization laws  are  conceived  in  a  spirit  of  invitation  to  im- 
migration, and  inducement  to  the  acquisition  of  citizenship, 
rather  than  to  the  relation  of  a  residence  without  equality  of 
right  and  privilege.  A  judgment  admitting  an  alien  to  citi- 
zenship, has  none  of  the  properties  or  qualities  of  a  judicial 
proceeding  in  personam.  It  is  rather  in  rem.  It  simply  as- 
certains and  defines  the  status  of  the  individual,  and  of  itself 
and  in  itself  works  no  public  or  private  injury.  It  is  designed 
to  be  the  indisputable  muniment  of  the  title  to  citizenship. 
The  alien  must,  and  it  is  intended  he  should,  confidently  rely 
on  its  inviolability.  If,  whenever  his  right  or  duty  as  a  citizen 
is  involved  in  any  of  the  courts  of  the  United  States,  or  of 
the  several  states,  the  judgment  of  naturalization  can  be  as- 
sailed, and  he  be  put  on  proof  of  all  the  facts  proved,  or  which 
were  involved  when  the  judgment  was  rendered,  its  value  and 
dignity  is  lessened  ;  and  that  which  our  constitutions  and  laws 
teach  him  to  regard  as  inestimable,  would  degenerate  into  a 
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fruitful  source  of  vexation  and  litigation.  We  must  hold  the 
certificate  of  naturalization  free  and  exempt  from  all  collateral 
impeaclunent,  no  matter  though  it  is  averred  that  fraud  and 
perjury  were  involved  and  committed  in  its  procurement. 

We  think  we  but  follow  the  analogies,  and  are  within  the 
clearly  defined  principles  of  the  law.  If  a  decree  of  divorce 
is  granted,  it  would  scarcely  be  contended,  that  whenever  the 
relation  of  the  parties  came  in  question  collaterally  and  inci- 
dentally, that  decree  could  be  impeached  for  fraud,  and  an  in- 
quiry opened  into  the  existence  of  the  very  facts  on  which  it 
was  founded  ;  if  she  who  was  a  wife  sued  as  a  feme  sole,  and 
her  coverture  was  pleaded  in  bar  or  abatement,  and  she  re- 
plied the  decree  of  divorce,  that  then  her  adversary  could  re- 
join the  invalidity  of  the  decree,  and  open  again  the  very  con- 
troversy which  it  was  intended  to  silence.  If  a  right  is  founded 
on  the  probate  of  a  will,  can  the  validity  of  that  decree  of 
probate  be  incidentally  and  collaterally  assailed  by  all  who 
oppose  that  right,  and  every  tribunal,  regardless  of  its  relation 
to  the  jurisdiction  granting  the  probate,  be  converted  into  a 
revisory  court,  and  annul  the  judgment  to  which  the  law  is 
supposed  to  impart  sanctity  ?  Suppose  it  is  competent  for  a 
court  now  incidentally  to  enter  on  the  inquiry  the  appellant 
propounds,  what  would  be  the  force  and  effect  of  the  judg- 
ment rendered  ?  If  favorable  to  the  appellee,  would  it  finally 
and  conclusively  define  and  declare  his  citizenship,  so  that  it 
could  never  again  be  questioned  ?  If  adverse  to  him,  would 
he  be  forever  shorn  of  the  high  privileges  and  immunities  the 
certificate  confers  ?  The  endless  uncertainty  and  confusion 
which  must  ensue  from  the  recognition  of  a  collateral  and  in- 
cidental impeachment  of  the  certificate  of  naturalization,  is  a 
cogent  argument.  One  court  and  jury  declare  that  it  is  fair, 
another  declares  it  is  void.  On  one  trial,  particular  evidence 
can  be  adduced ;  on  another,  it  is  wanting,  or  different  evi- 
dence is  given.  The  certificate  of  naturalization,  though  re- 
citing the  existence  of  every  fact  necessary  to  its  validity, 
and  the  act,  and  under  the  seal  of  a  court  of  competent  juris- 
diction, would  be  reduced  to  the  level  of  a  mere  parol  con- 
tract, if  the  proposition  of  appellant  could  be  sustained.  We 
hold  that  a  certificate  of  naturalization,  except  in  a  direct 
proceeding  for  its  revocation  in  the  court  granting  it,  is  con- 
clusive and  unimpeachable.  No  allegations  of  fraud  or  perjury 
in  its  procurement  can  or  will  be  collaterally  entertained.  U. 
tS.  v.  Bark  Acorn,  12  Int.  Rev.  Rec.  113  ;  McCarthy  v.  Marsh, 
1  Selden,  263  ;  Mason  v.  Messenger,  17  Iowa,  261. 

6.  There  remains  but  one  question  to  determine.  On  the 
appeal  from  the  judgment  of  the  probate  judge  to  the  Circuit 
Court,  the  appellant,  in  whose  favor  the  judgment  was  ren- 
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dered,  moved  for  an  affirmance,  because  the  appellee  had  not 
assigned  errors.  The  court  overruled  his  motion,  and  per- 
mitted the  appellee  to  interjsose  a  motion  to  dimiss  the  state- 
ment filed  before  the  probate  judge  ;  which  motion  was  sus- 
tained. To  these  rulings  the  appellant  reserved  exceptions.  If 
the  case,  when  removed  to  the  Circuit  Court,  was  triable  only 
on  the  record,  there  was  error  in  these  rulings.  We  are  satis- 
fied the  Act  of  1868,  under  which  these  proceedings  were  had, 
contemplated  a  trial  de  novo  in  the  Circuit  Court,  and  in  the 
ruling  of  the  Circuit  Court  there  was,  of  consequence,  no  error. 
As  the  Act  of  1868  has  expired  under  the  influence  of  recent 
legislation,  a  statement  of  the  reasons  leading  us  to  this  con- 
clusion is  not  of  practical  importance,  and  would  swell  this 
opinion,  already  extended  to  an  unusual  length. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

SAFFOLD,  J.  —  I  think  the  acceptance  of  an  office  by  one 
who  at  the  time  holds  an  incompatible  office  does  not,  ipso 
facto^  vacate  the  first.  It  gives  evidence  of  the  intention  of 
the  incumbent  to  resign  the  first  office,  more  or  less  strong, 
according  to  the  evident  or  manifest  incompatibility  of  the 
two.  It  furnishes  ground  to  compel  the  officer  to  select  which 
he  will  hold ;  and  when  the  incompatibility  is  declared,  he 
ought  to  be  allowed  the  privilege  of  selection. 

I  prefer  not  to  express  an  opinion  now  on  the  eligibility  to 
office  of  one  who  is  not  a  qualified  elector. 

With  these  exceptions,  I  concur  fully  in  the  opinion  of  the 
court. 

PETERS,  C.  J.  —  I  concur  with  my  brother  Saffold  in 
the  above  modification  of  the  opinion  therein  referred  to. 


Stewart  et  dl.  v.  Trenier. 

Seal  Action  in  Nature  of  Ejectment. 

1.  Ancient  French  claim  of  Nicholas  Bandings  heirs  to  island  Man  Louis.  —  The 
cession  by  the  French  government  of  Louisania,  1710-13,  to  Nicholas  Baudin,  of 
"  the  land  of  Grosse  Point,  to  begin  at,  and  run  along  the  course  of  Fowl  River, 
till  it  reaches  the  Oysters  (Oyster  Pass),  which  separate  Massacre  Island  from  the 
main  land ; "  purporting  to  convey  "  the  entire  cession  and  transfer  of  the  said 
land,  with  its  circumstances  and  dependencies,  in  order  that  he,  his  children,  heirs, 
or  assigns,  may  enjoy  and  use  it  from  henceforward  and  forever,  without  being  lia- 
ble to  be  troubled  or  disturbed  in  the  peaceable  possession  thereof; "  which  was  not 
excessive  in  the  quantity  of  land  granted,  about  14,000  acres,  according  to  the 
usage  of  the  French  government  at  that  time,  and  was  officially  recognized  by  the 
different  governments  who  successively  had  dominion  over  the  country,  until  its 
acquisition  by  the  United  States  in  1803  ;  during  all  of  which  time,  the  land  was 
claimed  and  occupied,  without  molestation,  by  said  Baudin  and  his  heirs ;  and 
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which  was  confirmed  by  act  of  Congress  in  1829,  as  recommended  in  the  report  of 
the  commissioners  (5  Amer.  State  Papers,  130),  but  with  a  reservation  in  favor  of 
the  prior  conflicting  claims  of  other  persons,  —  is  a  complete  grant,  conveying  the 
fee  simple  to  the  lands  (now  known  as  Mon  Louis  Island)  within  the  specified 
boundaries,  which  are  sufficiently  definite  and  certain  without  any  survey;  is  pro- 
tected, as  a  valid  and  complete  title,  by  the  third  article  of  the  treaty  of  1803  be- 
tween the  United  States  and  France  ;  and  is  superior  to  a  title  derived  by  dona- 
tion from  the  United  States  in  1822  to  an  actual  settler,  which  was  consummated 
by  patent  in  1870,  containing  a  similar  reservation  as  to  the  conflicting  claims  of 
other  persons. 

2.  Transcript  of  official  papers  in  land  office  ;  how  authenticated.  —  A  transcript  of 
any  official  document  in  any  land  office  in  this  State,  duly  certified  by  the  register, 
is  admissible  as  evidence  under  the  statute  (Rev.  Code,  §  2691),  though  the  certifi- 
cate is  without  seal  and  without  date. 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  John  Elliott. 

This  action  was  brought  by  Isabella  P.  Stewart  and  Wesley 
W.  McGuire  (the  latter  suing  as  the  administrator  of  the  es- 
tate of  Eleanor  M.  Cannon,  deceased),  against  John  Trenier, 
to  recover  the  possession  of  a  tract  of  land  which  was  described 
in  the  complaint  as  "  Shares  designated  as  one,  two,  three, 
and  five,  comprising  four  fifths  of  fractional  section  nineteen, 
and  section  twenty,  in  township  seven  south,  and  range  one 
west,"  and  which  the  plaintiffs  claimed  as  tenants  in  common. 
The  land  in  controversy  is  a  part  of  Mon  Louis  Island,  which 
is  formed  by  Fowl  River  and  Mobile  Bay.  The  plaintiffs  de- 
duced their  title  from  Nicholas  Baudin,  an  old  French  owner 
or  claimant,  which  was  confirmed  by  act  of  Congress  in  favor 
of  his  heirs  in  1829  ;  while  the  defendant  claimed  under  Henry 
Francois,  to  whom,  as  an  actual  settler  prior  to  1819,  the  land 
was  confirmed  as  a  donation  by  act  of  Congress,  in  1822,  and 
a  patent  issued  to  his  heirs  in  1870. 

In  proof  of  their  title,  the  plaintiffs  read  from  the  third 
volume  of  the  American  State  Papers  the  entries  on  pages 
19,  20  relative  to  the  claim  of  said  Nicholas  Baudin,  contained 
in  the  *'  Register  of  claims  to  land  in  the  district  east  of  Pearl 
River,  in  Louisiana,  derived  from  either  the  French,  British,  or 
Spanish  government,  which,  from  the  circumstances,  require  a 
special  report,"  together  with  the  accompanying  special  report 
of  the  commissioner,  William  Crawford,  who  had  been  ap- 
pointed under  the  provisions  of  the  acts  of  Congress  for  the 
adjustment  of  the  claims  to  land  in  the  Territory  of  Louisiana, 
ceded  to  the  United  States  by  the  treaty  with  France  in  1803, 
and  whose  report  was  submitted  to  Congress  in  1816.  The 
entries  in  said  "  Register,"  in  reference  to  said  claim,  are  in 
these  words  :  "  By  whom  claimed  :  Heirs  of  Nicholas  Baudin. 
Original  claimant :  Nicholas  Baudin.  Nature  of  claim,  and 
from  what  authority  :  French  concession.  Date  of  claim :  15 
Septemh.  1713.  Quantity  claimed :  14,360  arpens.  Where 
situated  :  Fowl  River.     By  whom  issued  :  La  Mothe  Cadillac. 
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Surveyed  :  N^o  survey.  Cultivation  and  inhabitation  :  Proved 
from  1804  to  1813."  The  commissioner's  report  on  the  claim 
is  as  follows  :  — 

"  The  claim  of  the  heirs  of  Nicholas  Baudin  to  an  island  in 
•Fowl  River,  being  ten  or  twelve  miles  in  length,  and  from 
two  to  three  miles  wide,  is  founded  on  the  following  doc- 
uments : 

"  (Translated  from  the  French.) 

"  We,  lieutenant  of  the  King,  and  commandant  of  Fort 
Louisiana,  and  Dartiguette,  King's  counsellor,  commissary  ordi- 
nary of  marine,  sent  by  the  order  of  the  court  into  this  colony, 
have  agreed,  for  the  good  of  his  majesty's  service  in  the  ad- 
vancement of  this  colony,  to  give  contracts  of  cessions  (c?es 
contracts  des  cessions')  to  several  inhabitants,  to  wit :  To  Mr. 
Nicholas  Baudin,  the  land  of  Grosse  Point,  to  begin  at,  and  run 
along  the  course  of  Fowl  River,  till  it  reaches  the  Oysters 
(Oyster  Pass),  which  separate  Massacre  Island  from  the  main- 
land, in  order  to  raise  cattle  thereon.  Of  the  said  land,  we 
have  made  to  him,  for,  and  in  the  name  of  his  majesty,  the 
entire  cession  and  transfer,  with  its  circumstances  and  depend- 
encies, in  order  that  he,  his  children,  heirs,  or  assigns,  may 
enjoy  and  use  it  from  henceforward  and  forever,  without  being 
troubled  or  disturbed  in  the  peaceable  possession  thereof  ;  not 
pretending,  nevertheless,  to  derogate  in  any  manner  from  the 
rights  and  pretensions  which  his  majesty  might  have  thereto 
for  the  good  of  his  service.  Done  at  Fort  Louis  of  Louisiana, 
this  21st  November,  1710.  "  Dartiguette,  and 

"  Bienville. 

"  Below  is  written  :  '  We,  the  governor  of  the  province  of 
Louisiana,  approve  and  ratify  the  said  present  concession. 
Done  at  Fort  St.  Louis,  this  15th  September,  1713. 

"  '  La  Mothe  Cadallac' 

"  On  the  margin  is  sealed  a  writing,  of  which  the  following 
is  a  copy  :  '  This  day,  the  16th  of  July,  in  the  morning,  1761, 
came  to  the  office  of  the  superior  council  of  the  province  of 
Louisiana,  Mrs.  Francis  Paille,  widow  of  the  deceased  Nicholas 
Baudin,  called  Mingoin,  an  inhabitant  of  this  town,  who  re- 
quested us  to  receive  in  deposite,  in  order  to  be  enrolled  on  our 
minutes,  the  above  piece  and  the  other  parts,  in  order  that  re- 
course may  be  had  thereto  when  necessary,  and  copies  thereof 
delivered  to  whomsoever  of  right  may  demand  them  ;  and  de- 
clared that  she  did  not  know  how  to  write,  nor  sign  this, 
according  to  the  ordinance.  In  presence  of,  and  assisted  by 
Claude  Boriteldet  la  Leine,  her  son-in-law. 

" '  Boutle. 
"  '  And  we,  the  undersigned  clerk,  Chataulou.' 

"  And  joined  to  the  original  is  a  small  paper,  attached  thereto 
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by  a  pin,  on  which  is  written  in  English  :  '  Received  from  Mr. 
Monluis  two  originals  and  two  copies  of  land  grants.'  27 
December.  '  Luke  Russell.' 

"  I  certify  that  this  present  copy  is  conformable  to  the  orig- 
inal among  the  archives  of  the  government  of  Mobile.     This  ♦ 
16th  June,  1783.        James  de  la  Lausagae,  N.  Public. 

"  The  original  of  this,  which  has  been  presented  to  me,  ex- 
ists in  the  archives  of  government  under  my  care.  Mobile,  18th 
June,  1783.  Henrique  Grimarest. 

"  (Inhabitation  and  cultivation.) 
"  Thomas  Powell,  being  sworn,  saith,  that  he  knows,  of  his 
own  knowledge,  that  land  claimed,  by  the  representatives  of 
Nicholas  Baudin,  on  Fowl  River,  called  the  island,  has  been 
inhabited  and  cultivated  since  the  year  1804,  and  that  he  be- 
lieves it  was  inhabited  and  cultivated  before  that  period  ;  that 
four  or  five  acres  had  been  cultivated. 

"  Thomas  Powell." 

The  plaintiffs  then  offered  in  evidence,  from  the  5tli  volume 
of  the  American  State  Papers,  page  130,  the  following  addi- 
tional report  in  reference  to  the  said  claim,  which  was  made  by 
John  B.  Hazard  and  John  Henry  Owen,  "  Commissioners  for 
the  adjustment  of  land  claims  in  the  State  of  Alabama,"  and 
which  is  dated  "  St.  Stephens,  Feb.  26,  1828." 

''  Special  Report^  No.  2.  Claim  of  the  heirs  of  Nicholas 
Baudin,  to  an  island  in  Fowl  River,  called  '  Grosse  Pointe,'  or 
risle  Mon  Louis,  estimated  to  contain  about  14,360  arpens. 

"  This  claim  is  founded  on  a  French  concession,  given  at 
Fort  St.  Louis,  on  the  12th  November,  1710,  by  Bienville, 
lieutenant  of  the  King,  and  commandant  of  Fort  Louis,  and 
by  Dartiguette,  commissary  ordinary  of  the  marine.  These 
officers,  in  their  deed  of  concession  to  Baudin,  state  their  power 
as  emanating  from  the  court  to  make  grants  of  cession  (cles  con- 
tracts de  cession')  in  the  province  of  Louisiana  ;  and  under  this 
authority,  it  appears,  they  conceded  to  Nicholas  Baudin,  the 
ancestor  of  the  present  claimants,  the  island,  or  tract  of  land, 
called  '  Grosse  Pointe.'  Beneath  the  concession  is  the  approval 
and  ratification  of  it  by  Lamothe  Citdilac,  the  Governor  of  Lou- 
isiana, signed  on  the  I5th  September,  1713.  It  appears  also, 
from  a  writing  appended  to  the  document  above  referred  to, 
signed  by  Bontru,  and  certified  by  Chantalon,  clerk,  that 
Madame  Paille,  widow  of  N.  Baudin,  the  original  grantee, 
presented  at  the  office  of  the  superior  council  of  the  province 
of  Louisiana  the  aforesaid  deed  of  concession,  together  with  its 
approval  and  ratification,  with  a  request  that  they  would  re- 
ceive the  said  documents  '  in  deposite,  in  order  tliat  they 
might  be  enrolled  on  the  minutes  of  the  superior  council,  that 
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recourse  might  be  had  thereto  when  necessary.'  Thus  far,  the 
steps  taken  in  this  concession  were,  as  far  as  this  board  have 
an  opportunity  of  ascertaining,  in  accordance  witli  the  usage 
of  the  French  government  in  granting  lands  in  its  provinces  ; 
nor  are  we  aware  of  any  regulation  which  restricted  the  author- 
ities of  that  government  in  the  quantity  they  might  grant. 
Two  certificates  were  also  presented  to  the  board,  signed,  first, 
by  James  de  la  Sampaye,  notary  public,  dated  16th  June, 
1783 ;  and,  secondly,  by  Grimarest,  Spanish  commandant  at 
Mobile;  stating  that  the  originals,  the  subjects  of  which  have 
been  recited,  existed  at  that  time  in  the  archives  of  the  gov- 
ernment at  Mobile.  Several  witnesses  prove  that  the  tract 
claimed  has  been  inhabited  and  cultivated,  from  a  period 
prior  to  1761  to  the  present  time.  The  occupancy  being  un- 
interrupted for  so  long  a  period  as  is  proven,  first,  under  the 
French  grant  by  which  the  tract  was  granted,  and  succes- 
sively under  the  English  and  Spanish  governments,  is  deemed 
strongly  corroborative  of  the  original  grant.  This  claim  is  not 
incumbered  with  mesne  conveyances,  but  is  still  in  the  posses- 
sion of  the  descendants  of  the  original  grantor.  From  the  facts 
here  submitted,  the  undersigned  are  of  opinion  that  the  fore- 
going claim  is  entitled  to  the  favorable  consideration  of  Con- 
gress. All  which  is  respectfully  submitted."  See  5th  Amer. 
State  Papers,  130. 

This  report  was  made  by  said  commissioners  under  the  au- 
thority conferred  by  the  2d  section  of  the  act  of  Congress 
approved  March  3,  1827,  entitled  "  An  act  supplementary  to 
the  several  acts  providing  for  the  adjustment  of  land  claims  in 
the  State  of  Alabama,"  which  was  read  in  evidence  by  the 
plaintiff,  as  contained  in  the  3d  volume  of  United  States  Stat- 
utes at  Large,  pages  239-40.  The  claim  of  said  N,  Baudin's 
heirs,  as  described  in  said  report,  and  recommended  for  con- 
firmation, was  confirmed  by  the  2d  section  of  the  act  of  Con- 
gress approved  March  2, 1829,  entitled  "  An  act  confirming  the 
reports  of  the  register  and  receiver  of  the  land  office  for  the 
district  of  St.  Stephens  in  the  State  of  Alabama,  and  for  other 
purposes  ;  "  the  4th  section  of  which  act  is  as  follows :  "  And 
he  it  further  enacted^  That  the  confirmation  of  all  the  claims 
provided  for  by  this  act  shall  amount  only  to  a  relinquishment 
forever,  on  the  part  of  the  United  States,  of  any  claim  what- 
ever to  the  tracts  of  land  and  town  lots  so  confirmed,  and  that 
nothing  herein  contained  shall  be  construed  to  affect  the  claim 
or  claims  of  any  individual,  or  body  politic  or  corporate,  if  any 
such  there  be."  U.  S,  Statutes  at  Large,  vol.  4,  p.  358.  The 
plaintiffs  proved  mesne  conveyances  to  themselves  under  this 
title,  and  the  defendant's  possession  at  the  commencement  of 
the  suit. 
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In  proof  of  his  title  as  one  of  the  heirs  of  Henry  Francois, 
the  defendant  read  in  evidence  from  the  third  volume  of  Amer- 
ican State  Papers  (p.  393)  the  entries  relating  to  said  claim, 
as  contained  in  the  report  made  by  W.  Barton,  register  of  the 
land  office  at  Jackson  Court  House,  dated  July  11th,  1820. 
This  report  was  made  under  the  authority  of  the  act  of  Con- 
gress approved  March  3,  1819,  entitled  "  An  act  for  adjusting 
the  claims  to  land,  and  establishing  land  offices  in  the  districts 
east  of  the  island  of  New  Orleans ;  "  which  granted  six  hundred 
and  forty  acres  of  land,  as  a  donation,  to  each  actual  settler 
prior  to  the  13th  April,  1813,  who  did  not  claim  under  the 
French,  Spanish,  or  British  government.  In  the  "  List  of  act- 
ual settlers  in  the  district  east  of  Pearl  River,  in  Louisiana,  prior 
to  the  3d  day  of  March,  1819,  who  have  no  claims  derived  from 
either  the  French,  British,  or  Spanish  governments,"  accompa- 
nying said  report,  the  following  are  the  entries  relating  to  said 
claim  of  Francois :  "  No.  38.  Present  claimant:  Heirs  of  Henri/ 
Francois.  Original  claimant :  Henry  Francois.  Date  of  pres- 
ent settlement ;  For  many  years.  Date  of  original  settlement : 
Previous  to  1808.     Where  situated :  Isle  Mon  Louis.""^ 

This  claim,  with  the  others  contained  in  said  list,  was  confirmed 
by  act  of  Congress  approved  May  8,  1822,  entitled  "An  act 
supplementary  to  the  several  acts  for  adjusting  claims  to  land, 
and  establishing  land  offices  in  the  districts  east  of  the  island  of 
New  Orleans ;  "  which  was  read  in  evidence  by  the  defendant, 
and  the  3d  section  of  which  is  in  these  words  :  ""^And  he  it  fur- 
ther enacted^  that  every  person,  or  his  or  her  legal  represent- 
ative, whose  claim  is  comprised  in  the  lists  of  claims  reported 
by  registers  and  receivers,  and  the  persons  embraced  in  the 
lists  of  actual  settlers,  or  their  legal  representatives,  not  having 
any  written  evidence  of  claim  reported  as  aforesaid,  shall,  when 
it  appears  by  the  said  reports,  or  by  the  said  lists,  that  the  land 
claimed  or  settled  on  had  been  actually  inhabited  or  cultivated 
by  such  person  or  persons  in  whose  right  he  claims,  on  or  before 
the  15th  day  of  April,  1813,  be  entitled  to  a  grant  for  the  land 
so  claimed  or  settled,  as  a  donation :  Provided^  that  not  more 
than  one  tract  shall  be  thus  granted  to  any  one  person,  and  the 
same  shall  not  contain  more  than  six  hundred  and  forty  acres  ; 
and  that  no  lands  shall  be  thus  granted  which  are  claimed  or 
recognized  by  the  preceding  sections  of  this  act,  or  by  virtue 
of  a  confirmation  under  an  act  entitled  'An  act  for  adjusting 
the  claims  to  land,  and  establishing  land  offices  in  the  districts 
east  of  the  island  of  New  Orleans,'  approved  on  the  3d  day  of 
March,  1819.  And  provided^  also^  that  no  claim  shall  be  con- 
firmed, where  the  quantity  was  not  ascertained,  and  report 
made  thereon  by  the  registers  and  receivers,  prior  to  the  25th 
day  of  July,  1820."     3  U.  S.  Statutes  at  Large,  707-8. 

VOL.  I.  32 


498  SUPREME   COURT 

[Stewart  v.  Trenier.] 

To  show  that  a  certificate  of  the  confirmation  of  this  claim 
was  issued  to  the  "  heirs  of  Henry  Francois,"  and  the  location 
of  said  claim  by  the  direction  of  the  register  and  receiver,  un- 
der the  provisions  of  the  4th  section  of  said  act  of  Congress  ap- 
proved on  the  8th  May,  1822,  above  mentioned,  the  defendant 
offered  in  evidence  two  abstracts,  or  transcripts,  from  the  land 
office  at  Mobile,  under  the  certificate  of  C.  T.  Stearns,  the  reg- 
ister, in  these  words :  "  U.  S.  Land  Office,  Mobile,  Ala.,  Au- 
gust 3,  1870.  I,  C.  T.  Stearns,  register  of  the  land  office  at 
Mobile,  do  hereby  certify  that  the  above  abstract  is  a  correct 
copy  of  the  one  on  record  in  this  office."  The  plaintiffs  objected 
to  the  admission  of  each  of  these  transcripts  :  "1st,  because 
there  was  no  seal  attached  by  the  register  to  his  certificate ; 
and,  2d,  because  said  transcript  is  incomplete,  and  without 
date."  The  court  overruled  the  objections,  and  admitted  the 
transcripts,  to  which  the  plaintiffs  excepted. 

The  defendant  offered  in  evidence,  also,  "  a  map  or  diagram, 
and  survey,  with  field-notes,  of  Isle  Mon  Louis,  made  by  James 
Dowell,  deputy  surveyor,  in  1831,  and  approved  by  James  H. 
Weakley,  surveyor  general,  on  the  4th  July,  1843,"  which  was 
under  the  certificate  of  the  register  of  the  land  office  at  Mobile  ; 
and  a  patent  from  the  United  States,  dated  the  5th  May,  1870, 
which  was  in  these  words :  — r 

"  The  United  States  of  America :  To  all  to  whom  these  presents 
shall  come,  greeting  :  Whereas,  there  has  been  deposited  in  the 
General  Land  Office  a  certificate,  numbered  one,  of  the  regis- 
ter and  receiver  of  the  land  office  at  Mobile,  Alabama,  with  the 
plat  of  the  survey  of  the  tract  of  land  therein  mentioned ; 
whereby  it  appears  that,  by  the  act  of  Congress  approved  on 
the  8th  day  of  May,  1822,  entitled  'An  act  supplementary  to 
the  several  acts  for  adjusting  the  claims  to  land,  and  establish- 
ing land  offices  in  the  districts  east  of  the  island  of  New  Or- 
leans,' the  claim  of  the  heirs  of  Henry  Francois,  entered  as 
number  88  in  the  abstract  No.  1,  dated  4th  July,  1820,  of  the 
register  and  receiver,  has  been  confirmed  ;  and  that  the  same 
has  been  surveyed,  and  designated  as  section  nineteen  (19) 
in  township  seven  (7)  south,  of  range  one  (1)  west,  containing 
six  hundred  and  forty  acres,  in  the  district  of  lands  subject  to 
sale  at  Mobile,  in  the  State  of  Alabama ;  the  said  claim  being 
interfered  with  by  the  junior  confirmation,  by  Act  of  2d  March, 
1829,  of  the  claim  in  Hazard  &  Owen's  special  report  No.  2, 
dated  26th  February,  1828  (American  State  Papers,  vol.  5,  p. 
130),  which  latter  claim  is  laid  down  on  the  township  plat,  dated 
19th  May,  1845,  in  the  General  Land  Office,  in  the  name  of 
Alexis  D.  Durand :  Now,  Jcnow  ye.  That  the  United  States  of 
America,  in  consideration  of  the  premises,  and  in  conformity 
with  said  act  of  Congress,  have  remised,  released,  and  forever 
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quitclaimed,  and,  by  these  presents,  do  remise,  release,  and  for- 
ever quitclaim,  unto  the  said  heir»  of  Henry  Francois^  or  their 
legal  representatives,  and  to  their  heirs,  the  said  land  above  de- 
scribed ;  subject  to  any  just  claim  or  claims,  to  all  and  every 
part  thereof,  of  all  and  every  person,  bodies  politic  or  corpo- 
rate, derived  from  the  United  States,  or  from  either  the  British, 
French,  or  Spanish  authorities.  To  have  and  to  hold  the  same^ 
together  with  all  the  rights,  privileges,  immunities,  and  appur- 
tenances, of  whatever  nature,  thereunto  belonging,  subject  to 
any  such  just  claim  or  claims,  as  aforesaid,  unto  the  said  heirB 
of  Henry  Francois^  or  their  legal  representatives,  and  to  their 
heirs  and  assigns  forever ;  so  that  neither  the  United  States,  or 
any  other  person  claiming  under  them  (except  as  is  provided  in 
said  act,  and  the  reservation  aforesaid),  may  or  can  set  up  any 
right  or  title  thereto.     In  testimony  whereof,'^  &c. 

"  Upon  the  foregoing  evidence,  the  court  charged  the  jury, 
that  the  concession,  or  claim  in  the  nature  of  a  concession,  made 
by  certain  officers  of  the  French  government,  in  1710,  to  Nich- 
olas Baudin,  was  not  a  complete  grant,  and  did  not  convey  to 
said  Baudin  a  perfect  title  to  the  land  on  Mon  Louis  Island ; 
that  the  said  claim  was  an  imperfect,  or  inchoate  one ;  that 
when  the  United  States  acquired  Louisiana  by  purchase,  that 
government  became  invested  with  the  legal  title  to  said  land  ; 
that  the  claim  or  title  of  Henry  Francois,  and  of  his  heirs  after 
his  death,  was  also  an  imperfect  title  ;  that,  as  Congress  had 
confirmed  six  hundred  and  forty  acres  of  land  in  the  island  to 
the  heirs  of  Henry  Francois,  or  their  legal  representatives,  be- 
fore the  act  of  confirmation  to  the  heirs  or  legal  representatives 
of  Nicholas  Baudin,  then,  to  the  extent  of  the  confirmation  to 
the  heirs  or  legal  representatives  of  the  heirs  of  Henry  Fran- 
cois, they  would  have  the  better  title,  if  they  were  in  possession 
of  the  land  sued  for  at  the  time  the  title  was  confirmed  by  Con- 
gress ;  and  if  they  believed,  from  the  evidence,  that  the  land 
sued  for  was  described  in,  and  covered  by  the  patent  from  the 
United  States  to  the  heirs  of  Henry  Francois,  then  the  plain- 
tiffs could  not  recover. 

"  The  plaintiffs  excepted  to  this  charge,  and  requested  the 
court  to  charge  the  jury :  1st,  that  under  the  title  exhibited  in 
this  case,  the  plaintiffs  are  entitled  to  recover ;  2d,  that  the 
grant  exhibited  in  evidence  by  the  plaintiffs  is  a  complete  grant 
of  the  whole  of  Mon  Louis  Island,  and  conveyed  to  Nicholas 
Baudin  the  legal  title  to  the  whole  of  said  island ;  3d,  that  the 
French  government,  in  making  the  grant  of  said  island  to  Nich- 
olas Baudin,  transferred  all  its  rights  of  prt)perty  in  said  island 
to  him,  and  said  island  thereby  became  his  private  property  ; 
4th,  that  when  the  province  which  included  said  island  was  sue- 
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cessively  ceded  to  England,  Spain,  France,  and  the  United 
States,  said  island  continued  to  be  private  property,  and  did 
not  become  the  property  of  those  governments ;  5th,  that  if 
the  quantity  of  land  claimed  by  the  representatives  of  Henry 
Francois  was  not  ascertained,  and  report  made  thereon  by  the 
register  and  receiver,  prior  to  the  25th  July,  1820,  then  the 
said  claim  was  not  confirmed  by  the  said  Act  of  1822.  The 
court  refused  each  of  these  charges,  and  the  plaintiffs  excepted 
to  their  refusal." 

The  admission  of  the  transcripts  from  the  land  office,  the 
charge  given,  and  the  refusal  of  the  charges  asked,  are  now 
assigned  as  error. 

Thos.  H.  Hekndon  &  Jno.  A.  Cuthbert,  for  the  appel- 
lants.—  1.  The  French  cession  to  N.  Baudin  was  a  complete 
and  perfect  grant,  requiring  no  further  action  on  the  part  of 
the  government,  and  no  confirmation  by  the  United  States.  Its 
language  is  more  full  and  explicit  than  any  patent  issued  by 
the  United  States.  With  regard  to  the  time,  the  language  is 
in  a  past  tense :  "  we  have  made ; "  considering  the  deed  as 
executed,  and  the  transaction  finished.  With  regard  to  the 
quantity  of  land  granted,  it  is  "  of  the  said  land,"  referring  to 
the  whole  of  the  island.  With  regard  to  the  extent  of  the 
conveyance,  whether  limited  or  not,  it  is  "  the  entire  cession 
and  transfer."  With  regard  to  the  use  of  it  as  property,  it  is 
"  in  order  that  he,  his  children,  heirs,  and  assigns  may  enjoy 
and  use  it."  With  regard  to  the  time  during  which  the  prop- 
erty is  to  be  held,  it  is  "  from  henceforward  and  forever,  with- 
out being  liable  to  be  troubled  or  disturbed  in  the  peaceable 
possession  thereof."  There  is  no  element  of  a  contract  in  the 
grant,  nor  is  it  conditional.  What  is  said  in  it  about  raising 
cattle  on  the  island  cannot  be  construed  as  a  condition,  either 
precedent  or  subsequent.  Bacon's  Abr.,  Condition^  A.  0.;  10 
Peters,  306  ;  15  Peters,  130-39 ;  Baker  v.  Chastang^s  Jleirs, 
18  Ala.  435  ;  United  States  v.  Pillerin^  13  Howard,  U.  S. 
9,10. 

•2.  Being  a  perfect  and  complete  title,  it  is  to  be  regarded  as 
derived  from  the  French  government,  and  required  no  act  of 
confirmation  on  the  part  of  the  United  States.  The  treaty  of 
1803  secured  to  the  United  States  the  dominion  and  sovereignty 
over  the  territory,  but  did  not  affect  the  private  property  rights 
of  the  inhabitants.  These  were  expressly  protected  and  re- 
served to  them  by  the  third  section  of  the  treaty.  "  Complete 
grants  or  titles,  derived  from  the  French  or  Spanish  authorities, 
passed  to  the  possessor  before  the  cession  to  the  United  States  ; 
and  no  confirmation  is  needed,  nor  rights  acquired  from  the 
United  States,  they  having  nothing  to  grant,  either  by  a  stat- 
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ute,  or  by  a  mere  quitclaim  patent."  Doe  v.  Uslava,  9  How- 
ard, 445  ;  United  States  v.  Arredondo^  6  Peters,  691-724 ; 
United  States  v.  Perchman^  7  Peters,  87  ;  Garcia  v.  Lee^  12 
Peters,  519  :  United  States  v.  Pillerin,  13  Howard,  10  ;  Hall 
V.  Root,  19  Ala.  385. 

3.  If  the  claim  of  the  heirs  of  Francois  was  confirmed  by 
the  Act  of  Congress  of  May  8,  1822,  that  confirmation  could 
not  affect  the  prior  rights  of  the  plaintiffs,  which  are  expressly 
reserved.  Jffall  v.  Moot,  19  Ala.  396  ;  Eslava  v.  Doe,  7  Ala. 
543 ;  9  Peters,  236  ;  9  Howard,  439. 

4.  But  said  claim  was  not  confirmed  by  that  act,  because  it 
was  not  shown  that  the  quantity  was  ascertained,  or  any  report 
made  in  reference  to  it,  prior  to  the  25th  July,  1820,  as  required 
by  the  3d  section  of  said  act. 

BoYLES  &  Overall,  contra. — 1.  The  French  cession  to 
Baudin  was  void  for  uncertainty.  No  surveyor  could  locate  the 
land  from  the  description  contained  in  the  concession.  No  point 
is  given  as  the  first  corner,  and  no  second  corner  could  be  es- 
tablished. No  description  is  given,  by  v?hich  the  land  "  at 
Gross  Point  "  can  be  identified  with  Mon  Louis  Island.  No 
survey  was  ordered  or  made,  and  no  map  or  diagram.  It  has 
been  repeatedly  decided,  and  in  cases  where  the  instrument  con- 
tained express  and  clear  words  of  grant,  that  if  the  description 
was  vague  and  indefinite,  and  there  was  no  official  survey  to 
give  it  a  certain  location,  and  separate  it  from  the  public  do- 
main, it  could  create  no  rights  of  property  in  any  particular 
parcel  of  land,  which  would  give  the  grantee  a  standing  in  a 
court  of  justice.  Maguire  v  Tyler,  8  Wallace,  660;  Denise  v. 
Ruggles,  16  Howard,  244  ;  United  States  v.  Forbes,  15  Peters, 
185  ;  United  States  v.  Miranda,  16  Peters,  159  ;  Buyck  v. 
United  States,  15  Peters,  215  ;  Houmas  Claim,  Opinions  of  At- 
torneys General,  vol.  4,  p.  693 ;  United  States  v.  King,  3  How- 
ard, 786  ;  United  States  v.  Boisdore,  11  Howard,  63  ;  Heirs  of 
De  Vilemont  v.  United  States,  13  Howard,  267. 

2.  There  was  no  survey  made  under  the  Spanish  or  French 
government,  nor  was  any  survey  made  until  1831.  The  confir- 
mation of  the  Baudin  claim  was  made  in  1829,  before  any  sur- 
vey and  location  had  been  made.  In  such  cases,  no  title  vested 
in  the  claimant,  if  the  commissioners  of  the  land  office  refused 
a  patent.  A  patent  was  refused,  and  none  has  been  issued. 
19  Howard,  202,  252  ;  18  Howard,  43  ;  17  Howard,  403  ;  35 
Ala.  120  ;  39  Ala.  9. 

3.  The  claimants  under  the  Baudin  title  treated  their  claim 
as  inchoate  and  imperfect,  as  shown  by  the  proof  of  inhabita- 
tion and  cultivation,  made  in  1816,  which  was  followed  by  a 
petition  to  the  political  department  of  the  government  for  the 
confirmation  of  their  claim.    "  The  practical  construction  which 
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parties  interested  have,  by  their  conduct,  given  to  an  ancient 
grant  of  a  large  body  of  land,  by  general  description,  is  one  of 
the  best  tests  of  the  intent  of  the  instrument."  6  Wallace, 
773. 

4.  The  claim  was  recognized  and  treated  as  an  imperfect  and 
inchoate  title,  both  by  the  executive  and  by  the  legislative  de- 
partment of  the  United  States  government ;  and  this  action  is 
conclusive  on  the  courts.  When  the  survey  was  made,  by  or- 
der of  the  government,  in  1831,  the  claim  of  the  heirs  of  Fran- 
cois to  six  hundred  and  forty  acres  of  the  land  was  designated 
on  the  diagram,  and  also  the  reservation  at  Cedar  Point  of  two 
hundred  and  ninety-six  acres  for  military  purposes.  The  gov- 
ernment reservation  at  Cedar  Point  falls  with  the  claim  of  the 
heirs  of  Francois,  if  the  old  Spanish  concession  to  Baudin  be 
now  construed  as  a  perfect  grant. 

5.  The  decision  of  the  commissioner  of  the  general  land 
ofSce,  in  the  contest  between  the  heirs  of  Baudin  and  the  heirs 
of  Francois,  on  appeal  from  the  decision  of  the  register  and  re- 
ceiver at  St.  Stephens,  is  conclusive.  Johnson  v.  Towndey^  13 
Wallace,  72 ;   Cousins  v.  Blanc's  Executor^  19  Howard,  208. 

6.  Both  grants  being  imperfect  and  incomplete,  the  patent  is 
conclusive  in  a  court  of  law.  Gibson  v.  Chauteaux,  13  Wallace, 
92  ;  Hall  v.  Moot,  19  Ala.  395 ;  2  Howard,  344,  375  ;  7  How- 
ard, 592. 

B.  F.  SAFFOLD,  J.  —  The  action  was  ejectment,  brought 
by  the  appellants  against  the  appellee,  and  decided  in  favor  of 
the  defendant,  under  charges  of  the  court.  The  land  in  con- 
troversy is  a  portion  of  Mon  Louis  Island,  which  is  forjned  by 
Fowl  River  and  Mobile  Bay.  The  plaintiffs  deduced  their 
title  from  Nicholas  Baudin,  and  the  defendant  from  Henry 
Francois.  The  question  is,  which  of  the  two  had  the  better 
title.  The  following  is  an  abstract  of  their  respective  titles. 
[The  material  facts,  as  above  set  forth,  were  here  stated  at 
length.] 

On  the  10th  February,  1763,  by  a  treaty  signed  at  Paris, 
France,  by  virtue  of  her  original  acquisition,  ceded  to  Great 
Britain  the  bay  and  port  of  Mobile,  and  all  her  possessions  on 
the  east  side  of  the  Mississippi  River,  except  the  town  of  New 
Orleans  and  the  island  on  which  it  is  situated.  By  the  same 
treaty  Spain  ceded  Florida  to  Great  Britain.  By  a  separate 
secret  treaty,  France  ceded  the  remainder  of  what  she  called 
Louisiana  to  Spain.  Great  Britain,  having  previously  consoli- 
dated her  acquisition  from  France  with  that  from  Spain,  ob- 
tained in  1763,  into  two  provinces,  under  the  name  of  East  and 
West  Florida,  ceded  them  to  Spain,  by  a  treaty  signed  at  Ver- 
sailles on  the  3d  of  September,  1783.     On  the  1st  of  October, 
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1800,  by  the  treaty  of  St.  Ildefonso,  Spain  ceded  Louisiana  to 
France,  with  the  boundaries  as  they  were  when  France  possessed 
it  before.  On  the  30th  of  April,  1803,  France  ceded  it  to  the 
United  States,  with  the  same  boundaries,  by  a  treaty  signed  at 
Paris.  The  land  in  controversy  is  contained  within  that  cession, 
and  governed  by  that  treaty  as  to  the  rights  of  property  of 
individuals. 

The  third  article  of  the  treaty  of  Paris,  of  1803,  is  in  these 
words :  "  The  inhabitants  of  the  ceded  territory  shall  be  in- 
corporated in  the  Union  of  the  United  States,  and  admitted,  as 
soon  as  possible,  according  to  the  principles  of  the  federal 
Constitution,  to  the  enjoyment  of  all  the  rights,  advantages, 
and  immunities  of  citizens  of  the  United  States ;  and,  in  the 
mean  time,  they  shall  be  maintained  and  protected  in  the  free 
enjoyment  of  their  liberty,  property,  and  the  religion  which 
they  profess."  Justice  Daniel,  in  the  United  States  v.  Reyne» 
(9  How.  127),  says :  "  The  term  property,  in  this  article,  will 
embrace  rights,  either  in  possession  or  in  action  ;  property  to 
which  the  title  was  completed,  or  that  to  which  the  title  was 
not  yet  completed ;  but,  in  either  acceptation,  it  could  be  ap- 
plied only  to  rights  founded  in  justice  and  good  faith,  and  based 
upon  authority  competent  to  their  creation."  The  article  de- 
clares only  what  the  international  law  requires  when  there  is 
no  stipulation  —  that  the  United  States  shall  perform  to  the 
acquired  citizens  the  duties  which  were  incumbent  on  France. 
In  all  of  the  legislation  of  Congress  intended  to  adjust  the 
claims  of  persons  to  land  under  title  derived  from  any  of  the 
preceding  governments,  the  authority  on  which  a  grant,  pur- 
porting to  have  emanated  under  all  the  official  forms  and  sanc- 
tions of  the  local  governments,  has  never  been  required  to  be 
filed,  recorded,  or  its  validity  adjudicated.  The  inquiry,  in 
this  respect,  has  been  confined  to  the  validity  and  good  faith  of 
the  grant  itself.     United  States  v.  Arredondo,  6  Pet.  691-722. 

The  contract  of  cession  made  to  Nicholas  Baudin  in  1710-13 
was  reported  to  Congress  in  1816.  The  commissioners  made 
no  recommendation,  and  no  action  was  taken.  This  report 
establishes  the  presentation  and  record  of  the  claim,  as  required 
by  an  Act  of  Congress  of  1812,  and  another  of  April  18,  1814, 
together  with  the  inhabitation  and  cultivation  of  the  land.  But 
it  says  there  was  no  survey.  In  G'B.ara  v.  The  United  States 
(15  Pet.  275),  it  is  said  a  survey  would  be  presumed  from  a 
settlement  made  by  the  grantee.  A  further  act  of  Congress 
for  adjusting  the  claims  to  land  in  the  district  east  of  the  island 
of  New  Orleans,  approved  March  3,  1819,  made  additional 
provision  for  ascertaining  the  titles  complete  or  inchoate.  An 
Act  of  March  3, 1827,  supplementary  to  this  and  others,  ex- 
tended the  time  for  presentation  of  titles  and  claims,  as  pro- 
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vicled  by  the  Act  of  1819,  to  the  1st  of  September,  1827.  Under 
this  act  the  claim  of  Baudin  was  renewed,  reported  on  favor- 
ably by  the  commissioners,  Hazard  and  Owen,  and  confirmed 
by  Act  of  March  2,  1829. 

But  by  an  act  of  May  8,  1822,  the  claim  of  Henry  Francois 
to  a  donation  of  six  hundred  and  forty  acres  of  the  same  land, 
as  an  actual  settler,  without  claim  derived  from  either  the 
French,  British,  or  Spanish  government,  was  confirmed.  A 
government  survey  of  the  island  Mon  Louis  was  made  in  1831, 
by  James  Dowell,  deputy  surveyor,  at  the  instance  of  the  reg- 
ister and  receiver  of  the  land  office  at  St.  Stephens,  Ala.,  and 
was  approved  on  the  4th  of  July,  1843,  by  James  H.  Weakley, 
surveyor  general  of  the  public  lands  in  Alabama.  On  the  5th 
of  May,  1870,  the  patent  was  issued  to  the  heirs  of  Henry 
Francois. 

In  Burgess  v.  Crrai/  (16  How.  48)  it  is  held  that,  under  the 
treaty  with  France  of  1803,  no  court  of  justice  has  jurisdiction 
to  maintain  or  establish  an  inchoate  and  imperfect  title  to  land 
derived  from  the  French  authorities,  unless  such  jurisdiction  to 
try  and  decide  it  has  first  been  given  by  an  act  of  Congress,  and 
that  such  jurisdiction  has  certainly  not  been  given  to  any  state 
court.  But  if  a  title  so  derived  was  complete,  or,  being  imper- 
fect, has  been  confirmed,  its  validity  and  merits  may  be  deter- 
mined by  the  courts  under  their  general  jurisdiction,  when  con- 
tested against  other  titles.  The  patent  to  the  heirs  of  Francois 
mentions  the  Baudin  claim  as  interfering,  by  junior  confirma- 
tion, with  the  rights  of  the  patentees,  and  expressly  subjects 
the  patent  to  any  just  claim  derived  from  either  the  British, 
French,  or  Spanish  authorities,  or  from  the  United  States. 
The  confirmation  of  Baudin's  claim,  in  1829,  also  amounted 
only  to  a  relinquishment  forever,  on  the  part  of  the  United 
States,  of  any  claim  whatever,  and  was  not  to  affect  the  claim 
or  claims  of  any  individual  or  body  politic  or  corporate. 

Two  propositions  are  conceded  in  this  case.  1st.  If  both  of 
these  claims  depend  for  their  validity  on  title  derived  solely 
from  the  United  States,  that  of  Francois  must  prevail.  He 
who  first  obtains  the  title,  and  not  he  who  first  applies  for  it, 
must  hold  it.  McCabe  v.  Worthington,  16  How.  86.  2d.  If  Bau- 
din's title  was  complete  at  the  time  the  United  States  acquired 
the  territory,  it  is  the  superior  right,  by  virtue  of  the  treaty. 
Congress  having  confirmed  the  grant  or  concession  to  Baudin, 
as  one  derived  from  the  French  authorities,  its  genuineness  and 
authority  is  established.  United  States  v.  Arredondo,  supra. 
Did  it  sever  the  land  claimed  from  the  public  domain  ?  The 
evidence  seems  to  establish,  clearly,  that  Grosse  Pointe  was  the 
appellation  given  to  land  embraced  in  the  island  now  called 
Mon  Louis.     The  contract  of  cession  describes  it  as  "  beginning 
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at  and  running  along  Fowl  River,  till  it  reaches  the  Oysters 
(Oyster  Pass),  which  separates  Massacre  Island  from  the  main- 
land." The  purpose  of  the  gift  was  "  to  raise  cattle  thereon." 
From  the  subsequent  survey,  we  see  that  Fowl  River  separates 
the  island  Mon  Louis  from  the  mainland,  the  other  boundaries 
being  the  Bay  of  Mobile  and  the  Gulf  of  Mexico.  "  Grosse 
Pointe  "  must  have  referred  primarily  to  some  point  of  land 
formed  by  the  larger  waters,  especially  as  we  find  two  points 
to  which  it  may  have  been  applied,  to  wit^  Cedar  Point  and 
another.  These  would  naturally  have  become  the  first  objects 
of  notice,  and  the  name  given  to  them  would  embrace  a  con- 
siderable portion  of  the  back  country,  it  being  wild,  and  imper- 
fectly known.  The  beginning  at  Fowl  River  would  be  the 
nearest  to  the  Grosse  Pointe.  The  course  would  be  along  that 
river,  from  the  Pointe  to  the  Oyster  Pass.  This  pass  was 
obliged  to  lead  into  the  Mobile  Bay,  as  we  find  no  other  stream 
forming  the  island  than  the  river.  The  tract  of  land,  about 
14,000  acres,  was  not  large  for  a  grant  of  that  day.  Its  situa- 
tion as  an  island  was  admirably  adapted  for  the  intended  pur- 
pose. Its  claimants  occupied  it,  under  the  cession,  without 
interruption,  for  nearly  a  hundred  years.  On  every  change  of 
the  government,  they  brought  up  their  papers,  and  demanded 
an  official  recognition  of  their  rights.  Fifty  years  after  the  con- 
cession, and  just  before  Great  Britain  became  the  sovereign, 
the  widow  of  the  original  grantee  obtained  the  recording  of  her 
husband's  right.  Twenty  years  afterwards,  and  when  the 
country  was  about  to  pass  under  the  dominion  of  Spain,  another 
assertion  of  title  is  made.  Nobody  interrupts  them  until  the 
United  States  acquires  possession.  The  entire  cession  and 
transfer  of  the  land,  with  its  circumstances  and  dependencies, 
was  made  to  him  and  his  children,  heirs,  and  assigns,  forever, 
subject  only  to  the  right  of  eminent  domain  inherent  always  in 
the  sovereign.  We  think  no  survey  could  more  effectually 
have  ascertained  the  tract,  or  separated  it  from  the  public  do- 
main, than  was  done  by  Fowl  River,  designated  as  its  boundary ; 
and,  also,  that  what  we  call  the  fee  simple  was  conveyed. 

But,  if  the  boundaries  were  not  sufficiently  described  (the 
only  point  about  which  there  can  be  any  question  as  to  the 
completeness  of  the  grant),  Baudin  had  rights  of  property  to 
some  portion  of  the  land,  which  the  United  States  recognized 
its  obligation  to  protect  under  the  treaty  of  1803,  by  confirm- 
ing them  in  1829.  The  donation  to  Francois,  in  1822,  was 
made  subject  to  them  by  the  act  which  confirmed  it.  The 
government  never  at  any  time  repudiated  Baudin's  claim,  di- 
rectly or  by  necessary  implication.  In  this  respect,  this  case 
diifers  from  that  of  McCabe  v.  Worthington,  supra.  If  the  grant 
was  satisfactorily  shown,  it  has  been  the  practice  of  the  United 
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States,  either  by  its  courts,  or  by  other  agency,  to  order  a  sur- 
vey, if  sufficient  data  existed  from  which  it  could  be  made. 
The  almost  accurate  estimate  of  the  number  of  acres  embraced 
in  Baudin's  claim,  made  by  the  commissioners  in  1828,  pre- 
vious to  any  survey,  and  the  confirmation,  show  how  readily 
the  proper  boundaries  were  ascertained.  We  therefore  think 
that,  notwithstanding  something  may  have  remained  to  be  done 
to  define  more  clearly  the  extent  of  the  grant,  as  the  govern- 
ment, in  its  confirmation  of  both  claims,  reserved  the  rights  of 
individuals,  while  relinquishing  its  own,  the  claim  of  Baudin 
is  superior  in  every  respect  to  that  of  Francois. 

It  results  from  what  has  been  said,  that  the  charge  of  the 
court  was  erroneous,  and  that  the  first  four  charges  asked  by 
the  plaintiffs  ought  to  have  been  given.  As  to  the  fifth,  the 
patent  obtained  by  the  heirs  of  Francois  recognizes  the  confir- 
mation of  their  claim  in  1822  to  640  acres,  and  remedies  any 
obscurity  in  reference  to  their  location. 

2.  The  transcripts  from  the  land  office  at  Mobile,  certified 
by  the  register,  and  entitled  "Exhibits  A  and  B,"  were  prop- 
erly admitted  in  evidence,  notwithstanding  the  objections  of 
want  of  date,  and  of  the  seal.  Section  2691  R.  C.  recites  that 
"  all  transcripts  of  any  official  book,  official  entry,  or  any  other 
document  pertaining  to  any  land  office  in  this  State,  certified 
by  the  register  of  such  land  office,  must  be  received  as  primd 
facie  evidence  of  the  facts  contained  in  such  transcripts  so  cer- 
tified, in  all  the  courts  of  this  State."  No  seal  is  specified,  and, 
"  on  general  principles  of  law,  a  copy  of  a  paper  given  by  a 
public  officer,  whose  duty  it  is  to  keep  the  original,  ought  to 
be  received  in  evidence."  United  States  v.  Perchman,  7  Pet. 
51. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Note  by  Reporter.  —  On  a  subsequent  day  of  the  term,  in 
response  to  an  application  by  the  appellee's  counsel  for  a  re- 
hearing, the  following  opinion  was  delivered  :  — 

SAFFOLD,  J.  —  The  appellee  insists,  that  the  French  con- 
cession to  Baudin  in  1710  is  void  for  uncertainty  in  the  descrip- 
tion of  the  land ;  and  that  there  is  no  evidence  in  the  record  to 
identify  Grosse  Pointe  with  Mon  Louis  Island. 

The  report  to  Congress,  made  in  1816,  represents,  in  Pow- 
ell's affidavit,  that  the  land  was  on  Fowl  River.  The  report 
of  Hazard  &  Owen,  in  1828,  speaks  of  it  as  the  "  claim  of  the 
heirs  of  Nicholas  Baudin  to  an  island  in  Fowl  River,  called 
Grosse  Pointe,  L'isle  Mon  Louis,  estimated  to  contain  about 
14,360  arpents  ;  "  and  proved  by  several  witnesses  to  have 
"been  inhabited  and  cultivated  from  a  period  prior  to  1761 
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to  the  present  time."  The  patent  to  the  heirs  of  Francois 
mentions  the  Baudin  claim  as  interfering  with  the  rights 
of  the  patentees,  and  subjects  itself  expressly  to  the  jus- 
tice of  that  claim.  The  map  of  the  United  States  survey, 
copied  into  the  transcript,  shows  the  island  Mon  Louis,  formed 
by  Fowl  River  with  Mobile  Bay  and  the  Gulf  of  Mexico. 
The  certificate  of  Mr.  Brown,  city  engineer  of  Mobile,  ap- 
pended to  the  application  for  rehearing,  shows  that  Oyster 
Pass  is  a  determinable  point,  and  that  it  is  three  or  four  miles 
from  where  Fowl  River  enters  into  the  bay  of  the  same  name. 
If  we  read  the  description  of  the  land  given  in  the  concession 
thus  — "  to  begin  at,  and  run  along  the  (entire)  course  of 
Fowl  River,  till  it  reaches  the  Oysters  (Oyster  Pass),  which 
separate  Massacre  Island  from  the  mainland,"  and  the  Oyster 
Pass  should  be  near  Cedar  Point,  as  I  am  inclined  to  think  ifc 
is,  we  woufd  have  a  line  of  water  entirely  surrounding  Mon 
Louis  Island,  except  the  side  bounded  by  Mobile  Bay  —  derived 
alone  from  the  concession.  The  identity  of  objects  mentioned 
in  a  deed  to  designate  the  land  conveyed,  or  of  a  distinctive 
appellation  given  to  it,  is  obliged  to  be  proved  independently. 

A  rehearing  is  denied. 


Lowndes  County  v.  Hunter. 

Action  by  Circuit  Clerk  against  County,  for  Services  rendered  in  Com- 
pleting Imperfect  Records. 

1.  Statute  pardy  unconstitutional.  —  Where  a  statute  contains  several  distinct  pro- 
visions, some  of  which  are  unconstitutional,  these  will  be  considered  as  stricken 
out,  and  the  other  provisions  will  be  maintained,  if  they  can  be  separated  from  the 
former ;  and  if  matter  is  introduced  in  a  statute  which  is  foreign  to  the  subject 
stated  in  the  title,  such  extraneous  matter  will  be  stricken  out,  and  the  residue  of 
the  statute  will  be  upheld. 

2.  Constitutionality  of  "  act  to  secure  complete  records  in  the  courts  of  this  State,"  as 
to  title  and  subject  matter.  —  The  act  approved  December  10,  1868,  entitled  "An 
act  to  secure  complete  records  in  the  courts  of  this  State"  (Sess.  Acts  1868,  p. 
404),  which  make  it  the  duty  of  probate  judges  and  circuit  clerks  to  complete  the 
final  records  of  cases  left  incomplete  by  their  predecessors  in  oflBce,  provides  that 
compensation  for  their  services  shall  be  paid  by  the  commissioners'  court  out  of 
t!je  county  treasury,  and  that  the  commissioners  may  recover  the  amount  so  paid 
by  suit  on  the  bond  of  the  delinquent  officer,  —  relates  to  but  one  subject,  and  that 
is  expressed  with  sufficient  clearness  in  the  title. 

3.  When  action  lies  against  county.  —  Since  counties  have  been  made  corporations 
(Rev.  Code,  §  897),  if  a  statute  creates  a  claim  or  liability  against  a  county,  and 
provides  no  remedy  for  its  enforcement,  an  action  at  law,  by  ordinary  summons 
and  complaint,  will  lie. 

From  the  Circuit  Court  of  Lowndes. 
Tried  before  the  Hon.  James  Q.  Smith. 
This  action  was  brought  by  the  appellee,  who  was  the  clerk 
of  the  Circuit  Court  of  said  county,  to  recover  compensation 
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for  his  services  in  completing  the  final  records  of  cases  in  said 
court  which  had  been  left  incomplete  by  John  J.  McCaw  and 
John  A.  Robertson,  former  incvimbents  of  said  office  ;  and  was 
founded  on  the  act  approved  December  10,  1868,  entitled  "  An 
act  to  secure  complete  records  in  the  courts  of  this  State," 
which  is  in  these  words :  "  Be  it  enacted,^^  &c.,  "  That  in  all 
cases  where  a  clerk  of  a  circuit  or  other  court,  or  a  jud^e  of 
probate  in  this  State,  has  hitherto  vacated,  or  may  vacate  his 
office,  not  having  complied  with  paragraph  9,  section  767,  or 
section  792  of  the  Code  of  Alabama,  it  shall  be  the  duty  of 
the  present  incumbent,  or  of  his  successors  in  such  office  of 
clerk  or  judge,  to  write  up  and  complete  all  wanting  and  im- 
perfect records,  from  the  papers  on  file ;  the  legal  fees  therefor 
to  be  allowed  such  clerk  or  judge  by  the  Court  of  County 
Commissioners,  to  be  paid  from  the  county  treasury  ;  and  said 
commissioners  may  recover  the  same,  on  the  bond 'of  any  de- 
linquent officer,  as  prescribed  in  section  169  of  the  Revised 
Code  of  Alabama."     Session  Acts  1868,  p.  404. 

The  complaint  contained  two  counts,  one  for  the  cases  left 
incomplete  by  each  of  the  preceding  clerks ;  and  each  count 
averred  that  the  claim  had  been  duly  presented  to  the  Com- 
missioners' Court  of  the  county,  and  had  been  rejected  by  that 
court.  The  defendant  demui-red  to  each  count  of  the  com- 
plaint, and  specified  several  grounds  of  demurrer,  all  of  which 
averred,  in  substance,  that  the  plaintiff's  claim  was  not  a  le- 
gal charge  against  the  county,  because  the  statute  under  which 
the.  services  were  rendered  was  unconstitutional  and  void.  The 
court  overruled  the  demurrer,  and  its  judgment  thereon,  to 
which  the  defendant  excepted,  is  now  assigned  as  error. 

Watts  &  Troy,  for  appellant. 

Stone  &  Clopton,  contra. 

BRICKELL,  J.  —  There  are  but  two  questions  presented 
by  the  argument  of  the  counsel  for  the  appellant.  The  first 
involves  the  constitutionality  of  the  act  entitled  "  An  act  to 
secure  complete  records  in  the  courts  of  this  State,"  approved 
December  10,  1868.  Pamph.  Acts  1868,  p.  404.  The  second 
is,  that  the  remedy  of  the  appellee  to  enforce  the  liability  of 
the  county,  if  the  act  is  not  unconstitutional,  is  by  mandamus 
to  the  Commissioners'  Court,  and  not  by  a  suit  prosecuted  in 
the  ordinary  mode  against  the  county. 

The  constitutionality  of  the  statute  is  assailed  on  two  dis- 
tinct grounds.  It  is  said  the  last  clause,  in  declaring  that  the 
commissioners  may  recover  on  the  bond  of  any  delinquent  offi- 
cer, as  prescribed  in  section  169  of  the  Revised  Code,  the 
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sum  paid  for  the  completion  of  the  records,  creates  a  cause  of 
action  out  of  a  past  transaction,  and  seeks  to  revive  causes  of 
action  barred  by  the  lapse  of  time,  and  by  the  Statute  of  Lim- 
itations. It  is  also  urged,  that  the  statute  is  offensive  to  the 
clause  of  the  Constitution  declaring  that  "  Each  law  shall  con- 
tain but  one  subject,  which  shall  be  clearly  expressed  in  its 
title." 

In  the  view  we  take  of  the  case,  it  is  not  necessary  for  us  to 
express  an  opinion  on  the  validity  of  the  clause  of  the  statute 
authorizing  suit  on  the  bond  of  the  officer,  whose  delinquency 
resulted  in  subjecting  the  county  to  liability  for  the  completion 
of  records  which  he  ought  to  have  completed.  Neither  the 
right  and  duty  of  the  appellee,  nor  the  liability  of  the  appel- 
lant, is  deduced  from  that  clause.  The  concession  of  its  uncon- 
stitutionality would  not  vitiate  the  preceding  part  of  the  stat- 
ute, rendering  it  the  duty  of  the  clerk  to  complete  the  records, 
and  making  his  compensation  a  county  charge.  The  rule  is, 
that  if  some  of  the  provisions  of  a  statute  are  violative  of  the 
Constitution,  while  others  are  consistent  with  it,  the  latter  will 
be  maintained,  if  they  can  be  separated  from,  and  stand  with- 
out the  unconstitutional  parts  of  the  law.  The  courts  will 
treat  the  unconstitutional  parts  as  if  they  were  stricken  out  of 
the  statute.  Mobile  ^  Ohio  R.  R.  Co.  v.  State,  29  Ala.  573  ; 
Ex  parte  Pollard,  40  Ala.  77.  In  the  application  of  this  rule, 
it  is  not  material  that  the  constitutional  and  unconstitutional 
provisions  are  mingled  in  the  same  section,  as  they  are  said  to 
be  in  this  statute.  The  division  of  statutes  into  sections  is 
purely  artificial ;  and  one  section  may,  and  often  does,  contain 
provisions  distinct  and  separable.  The  inquiry  is,  not  as  to 
the  location  of  the  several  provisions,  but  whether  they  are  so 
essentially  and  inseparably  connected,  that  if  the  unconstitu- 
tional provision  is  stricken  out,  that  which  remains  is  not  com- 
plete in  itself,  and  capable  of  operation  according  to  the  leg- 
islative intent.  Cooley's  Con.  Lim.  177-78  ;  Mayor,  ^e.  v. 
Bechert,  39  Md.  869. 

It  will  not  be  denied  that  public  convenience,  and  private 
right  and  interest,  depend  on  the  completion  and  preservation 
of  the  records  of  the  proceedings  of  the  courts  of  record  of  the 
State.  Throughout  the  State  they  import  absolute  verity  ;  and 
in  all  other  states  of  the  Union  the  Constitution  accords  them 
"  full  faith  and  credit."  They  are  elements  of  the  title  to  a 
large  part  of  the  property  of  the  State.  They  are  the  conclu- 
sive evidence  of  the  termination  of  controversies,  precluding 
future  litigation.  The  legislature,  impressed  with  a  sense  of 
the  necessity  of  securing  these  records  from  the  dangers  of  loss 
and  mutilation,  to  which  they  are  subject  while  dependent  on 
the  original  files  only ;  and  of  reducing  them  to  an  orderly, 
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convenient  form  for  examination,  passed  the  statute  in  ques- 
tion. Though  official  delinquency  had  produced  the  necessity 
for  the  statute,  the  consequences  which  might  ensue  from  this 
dehnquency  ought  not  to  be  visited  on  the  pubhc,  or  on  indi- 
viduals. The  statute  declares  it  the  duty  of  the  present  in- 
cumbent of  the  office  of  judge  of  probate,  or  of  clerk  of  the 
Circuit  Court,  to  complete  the  records  of  his  court,  left  incom- 
plete by  his  predecessors  in  office.  His  legal  fees  therefor  are 
to  be  paid  by  the  Court  of  County  Commissioners,  from  the 
county  treasury.  Thus  far,  the  statute  is  complete  in  itself, 
and  capable  of  execution.  It  accomplishes,  and  accomplishes 
fully,  the  intent  of  the  legislature  in  its  enactment, —  the  com- 
pletion of  the  incomplete  records  of  the  courts  of  the  State. 
The  succeeding  clause  of  the  statute  is  designed  to  reimburse 
the  county  treasury  the  sum  expended  under  the  preceding 
clause.  If  we  were  compelled  to  declare  this  clause  an  infrac- 
tion of  the  Constitution,  we  do  not  think  it  has  that  connec- 
tion with  the  preceding  clause,  which  is  clearly  constitutional, 
that  would  justify  us  in  declaring  the  whole  statute  vitiated. 
We  cannot  say,  that  without  this  clause  the  legislature  would 
not  have  passed  the  statute,  demanded  as  it  was  by  public  ne- 
cessity, and  private  right  and  interest.  We  believe  the  pri- 
mary controlling  purpose  of  the  legislature,  in  the  enactment 
of  the  statute,  was  that  expressed  in  the  title  —  the  securing 
of  complete  records  in  the  courts  of  the  State.  A  secondary 
and  subordinate  purpose  was  subjecting  to  liability,  to  reim- 
burse the  county,  the  delinquent  officer  whose  omission  of  offi- 
cial duty  had  produced  the  charge  against  the  county.  The 
statute  may  not  accomplish  this  subordinate,  secondary  pur- 
pose ;  but  that  is  not  a  reason  for  permitting  the  primary  in- 
tent to  fail.  It  is  not  reasonable  to  suppose  the  legislature 
intended  to  make  the  primary,  controlling  intent,  in  its  very 
nature  independent  of,  and  distinct  from  the  secondary,  subor- 
dinate intent,  dependent  on  the  consummation  of  the  latter 
intent.  The  legislature  must  have  known  that,  in  many  cases, 
from  the  death  and  insolvency  of  officers  and  their  sureties, 
the  county  could  never  be  reimbursed.  This  did  not  diminish 
the  necessity  for  the  completion  of  the  records,  and  could  not 
possibly  be  an  excuse  for  a  failure  to  perform  the  duty  declared 
in  the  preceding  clause. 

The  objection,  that  the  statute  refers  to  more  than  one  sub- 
ject, and  that  the  subject  is  not  clearly  expressed  in  the  title, 
cannot  be  sustained.  It  is  said  there  is  nothing  in  the  title 
indicating  that  the  statute  intended  to  authorize  the  county  to 
recover  of  the  delinquent  officer  the  sum  paid  for  the  comple- 
tion of  the  records.  We  have  proceeded  on  the  concession  that 
the  constitutionality  of  this  clause  could  not  be  vindicated,  and 
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have  endeavored  to  show  that  only  this  clause,  not  the  whole 
statute,  is  thereby  vitiated.  Since  it  has  become  usual  to  in- 
corporate in  state  constitutions  the  requisitions  that  statutes 
shall  be  confined  to  one  subject,  and  that  shall  be  expressed  in 
the  title,  a  rule  kindred  to  that  which  preserves  the  constitu- 
tional provision  in  a  statute  embodying  constitutional  and  un- 
constitutional provisions,  has  been  adopted.  That  rule  is,  that 
if  matter  foreign  to  the  subject  is  divisible  from  that  which 
falls  within  the  title,  and  the  latter  can  stand  and  have  effect 
without  the  former,  then  only  so  much  of  the  act  as  is  not  em- 
braced in  the  title  is  void,  ^x  parte  Pollard,  40  Ala.  100 ; 
Commonwealth  v.  Grreen,  58  Penn.  226.  The  divisibility  of 
the  clauses  of  this  statute  we  have  endeavored  to  maintain.  If 
the  clause  supposed  to  be  introductive  of  matter  not  expressed 
in  the  title  is  separable  from  the  clauses  containing  matter  ex- 
pressed in  the  title,  that  clause  only  falls,  leaving  in  full  force 
the  clauses  on  which  the  appellee's  right  of  recovery  is  based. 

It  is  also  argued  that  the  title  of  the  statute  does  not  express 
any  purpose  to  create  a  charge  upon  the  county  for  the  comple- 
tion of  the  records,  and  that,  therefore,  the  subject  of  the  stat- 
ute is  not  clearly  expressed  in  the  title.  It  was  said  by  the 
late  Chief  Justice  Walker,  in  discussing  this  question  :  "It  is 
impossible  to  prescribe  any  standard  of  particularity  for  the 
legislature.  •  The  Constitution  has  not  attempted  to  do  so.  It 
exacts  from  the  legislature  an  announcement  in  the  title  of  the 
subject,  but  does  not  dictate  any  degree  of  particularity.  This 
is  a  matter  left  to  legislative  discretion.  The  object  of  the 
constitutional  provision  was  to  prevent  deception  by  the  inclu- 
sion in  a  bill  of  matter  incongruous  with  the  title.  The  evil 
contemplated  was  not  the  generality  and  comprehensiveness  of 
titles.  Those  faults  do  not  tend  to  mislead  or  deceive."  Ux 
parte  Pollard,  40  Ala.  98.  In  accordance  with  this  exposition 
of  the  constitutional  restriction  are  the  subsequent  decisions  of 
this  court.  Gunter  v.  Dale  County,  44  Ala.  639 ;  Ex  parte 
Upshaiv,  45  Ala.  234.  In  the  latter  case,  it  is  said  the  consti- 
tutional limitation  must  not  be  construed  to  forbid  the  incor- 
poration into  a  law  of  everything  needful  to  the  proper  opera- 
tion of  the  subject  to  which  it  is  limited.  The  mode  of  com- 
pleting the  records  must  be  prescribed ;  if  their  completion  is 
secured,  compensation  to  him  who  is  charged  with  the  duty  of 
completing  them,  and  the  mode  of  obtaining  it,  are  all  congru- 
ous, and  all  essential  to  the  consummation  of  the  purpose  ex- 
pressed in  the  title  of  the  statute. 

3.  Prior  to  the  Code  there  was  no  statute  subjecting  coun- 
ties to  suit.  The  only  remedy  to  enforce  a  liability  against 
them  was  by  mandamus  to  the  Commissioners'  Court.  Tar- 
ver  V.  Commissioners'  Court,  17  Ala.  527.     The  Code  corrects 
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this  deficiency  in  the  law.  It  declares  every  county  a  body 
corporate,  with  power  to  sue  and  be  sued.  R.  C.  §  897.  It 
prohibits  suit  against  the  county  until  the  claim  has  been  pre- 
sented to  the  Commissioners'  Court,  and  disallowed  in  whole 
or  in  part.  R.  C.  §  2537.  Since  the  Code,  if  a  statute  creates 
a  claim  against  the  county,  and  provides  no  remedy  for  its 
enforcement,  a  suit  against  the  county,  by  summons  and  com- 
plaint, is  the  proper  remedy.  Autauga  County  v.  Davis^  32 
Ala.  703 ;  Montgomery  County  v.  Barber^  45  Ala.  237.  Here 
the  statute  creates  the  claim,  and  prescribes  no  remedy  for 
its  enforcement,  if  the  Commissioners'  Court  shall  not  order  it 
paid  out  of  the  county  treasury.  The  remedy  adopted  for  its 
recovery  is  the  only  remedy  the  appellee  could  have  sviccess- 
fully  pursued.  The  allegations  of  the  complaint  contain  every 
fact  necessary  to  show  the  liability  of  the  county,  and  the  de- 
murrer to  it  was  properly  overruled. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Moog  V.  Benedicks  &  Co. 

Trial  of  Right  of  Property  in  Stock  of  Goods. 

1.  Proof  of  fraudulent  antedating  of  bill  of  sale;  identity  of  name  and  person. — 
On  a  trial  of  the  right  of  property  in  a  stock  of  goods,  between  a  judgment  cred- 
itor and  a  claimant  by  purchase  from  the  defendant  in  execution,  under  a  bill  of 
sale  bearing  date  prior  to  the  rendition  of  the  judgment,  it  is  competent  for  the 
plaintiff  to  prove  that,  after  the  rendition  of  his  judgment,  the  defendant  in  execu- 
tion went  into  the  office  of  an  attorney,  accompanied  by  a  person  who  was  un- 
known to  the  attorney,  but  who  was  introduced  to  him  as  bearing  the  name  of  the 
claimant,  and  who  requested  him  to  write  a  transfer  of  said  stock  from  the  defend- 
ant to  said  unknown  person.  The  fact  tends  to  show  that  the  bill  of  sale  was 
fraudulently  antedated,  and  the  jury  might  infer  the  identity  of  person  from  the 
identity  of  name. 

2.  Retention  of  possession  of  goods  by  vendor,  as  evidence  of  fraud.  —  If  the  ven- 
dor retains  possession  of  a  stock  of  goods  after  a  sale,  and  continues  to  sell  them 
as  before,  this  is  merely  a  badge  of  fraud,  which  is  susceptible  of  explanation ; 
and  a  charge  which  instructs  the  jury,  that  it  can  only  be  overcome  by  proof  of 
compensation  paid  to  him  as  agent  of  the  purchaser,  is  erroneous. 

Appeal  from  the  Circuit  Court  of  Butler. 
Tried  before  the  Hon.  P.  O.  Harpek. 

Herbert  &  Buell,  for  appellant. 

Judge  &  Holtzclaw,  contra. 

B.  F.  SAFFOLD,  J.  —  The  appellees  obtained  a  judgment 
against  Ehlbert,  on  the  15th  of  June,  1870.  An  execution, 
issued  upon  it  on  the  9th  of  July,  1870,  was  levied  on  some 
goods  which  had  belonged  to  the  defendant,  a  merchant,  and 
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were  still  in  his  possession.  The  appellants  interposed  a  claim 
of  property.  The  appeal  is  from  the  judgment  condemning 
the  property  to  the  satisfaction  of  the  execution.  The  claimant 
introduced  in  evidence  a  bill  of  sale  from  Ehlbert  to  him,  of  all 
of  his  stock  of  goods  in  his  store  in  Greenville  at  its  date.  This 
conveyance  was  executed  in  the  presence  of  two  witnesses,  on 
the  25th  of  April,  1870,  and  was  proved  by  one  of  them  before 
the  probate  judge  of  Butler  County,  on  the  26th  of  April,  1870. 
There  was  evidence  tending  to  prove,  and  other  evidence  tend- 
ing to  disprove,  the  good  faith  of  this  sale.  The  plaintiffs  in 
execution  were  allowed  to  give  in  evidence  that  Ehlbert  and 
another  person  came  into  the  office  of  Boiling,  one  of  the  plain- 
tiff's attorneys  at  the  time,  after  the  rendition  of  the  judg- 
ment against  Ehlbert,  and  requested  him  to  write  a  transfer  of 
Ehlbert's  goods  to  the  said  other  person,  as  Moog.  This  person 
was  unknown  to  Boiling,  but  was  introduced  to  him  as  Moog, 
and  claimed  to  bear  that  name.  The  purpose  of  this  testimony 
seems  to  have  been  to  show  that  the  bill  of  sale  was  not  exe- 
cuted at  the  time  it  bears  date,  but  had  been  fraudulently 
antedated.  It  was  objected  to  by  the  claimant,  on  the  ground 
that  the  witness  Boiling  did  not  know  whether  it  was  the 
claimant,  or  some  other  person,  who  made  the  request  of  him. 
The  evidence  was  competent,  because,  if  Moog,  the  claimant, 
had  been  shown  to  have  been  seeking  a  transfer  of  goods  to 
himself,  after  the  date  of  the  instrument  which,  he  claimed, 
had  effected  the  entire  transfer  of  the  same  goods,  it  would 
have  been  a  suspicious  circumstance.  The  competency  of  such 
evidence  is  not  affected  byits  insuJ0Blciency,  or  by  the  prepon- 
derance of  testimony  in  avoidance  or  disproof  of  it,  when  the 
time  of  making  the  conveyance  is  in  question.  Adams  ^  Wife 
V.  Adams,  29  Ala.  433  ;  McCreary  v.  Turk,  lb.  244.  Its  rele- 
vancy is  manifest,  because  the  identity  of  the  person  is,  under 
proper  circumstances,  primd  facie,  inferred  from  the  identity  of 
name.  Moog,  though  a  resident  of  Mobile,  was  in  Greenville 
on  this  business,  and  admits  that  he  consulted  a  lawyer  there, 
"but  got  no  definite  opinion  from  him."  1  Greenl.  on  Ev. 
§  575,  and  note  1 ;  2  Greenl.  on  Ev.  §  278  d. 

2.  The  court  erred  in  charging  that  Ehlbert's  remaining  in 
possession  of  the  goods,  and  selling  them  as  before,  was  such  a 
badge  of  fraud  as  could  only  be  overcome  by  proof  of  compen- 
sation paid  to  him  as  Moog's  agent.  The  effect  of  this  instruc- 
tion was  shown  by  the  question  of  one  of  the  jury,  whether 
the  compensation  could  be  inferred  from  the  good  faith  of  the 
transaction.  Ehlbert's  undertaking  to  sell  the  goods,  with  or 
without  compensation,  might  have  been  under  a  subsequent 
agreement.  He  might  have  found  his  compensation  in  a  very 
liberal  price  paid  for  the  goods,  and  a  laudable  desire  to  benefit 
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his  creditor  by  procuring  for  him  a  remunerative  sale.     If  he 
acted  without  reward,  it  would  only  have  been  a  circumstance 
indicative  of  fraud,  but  not  inconsistent  with  good  intention. 
The  judgment  is  reversed,  and  the  cause  remanded. 


Jay  V,  Stein  et  ah 

Real  Action  in  Nature  of  Ejectment. 

1.  Abatement  of  action  by  death.  —  In  ejectment,  or  a  statutory  real  action  in  the 
nature  of  ejectment,  if  one  of  several  defendants  dies  pending  the  suit,  the  action 
abates  as  to  him,  and  cannot  be  revived  against  his  personal  representative  and 
heirs  or  devisees,  or  either  of  them,  so  as  to  proceed  jointly  against  them  and  the 
surviving  defendants. 

2.  Admission  of  evidence  generally,  when  offered  for  specific  purpose.  —  When  evi- 
dence is  offered  for  a  specific  purpose,  the  party  offering  it  cannot  complain  that 
the  court  refused  to  admit  it  for  that  specific  purpose,  but  admitted  it  generally ; 
unless  the  record  shows  that  the  opposite  party  was  thereby  enabled  to  use  it  as 
evidence  for  himself,  of  facts  which  he  could  not  otherwise  have  proved  by  it. 

3.  Relevancy  of  evidence  to  prove  prior  possession  of  land.  —  In  ejectment,  or  a 
statutory  real  action  in  the  nature  of  ejectment,  the  plaintiff  may  show,  as  a  fact 
tending  to  prove  prior  possession  by  him,  which  might  ripen  into  a  title  under  the 
statute  of  limitations,  that  the  land  was  rented  out  for  his  use,  by  his  step-father, 
for  several  years ;  but  the  declarations  of  his  step-father,  made  at  the  time  of  the 
renting,  are  not  competent  evidence. 

4.  Payment  of  taxes  on  land,  as  proof  of  possession.  —  The  payment  of  taxes  on 
land  is  not  evidence  of  possession ;  but  in  connection  with  evidence  of  actual  pos- 
session, it  is  admissible  to  show  the  extent  of  such  possession. 

5.  Proof  of  sale  of  lands.  —  In  ejectment  against  the  purchaser  of  lands  sold  un- 
der an  order  or  decree  of  the  Probate  Court,  the  record  of  the  proceedings  under 
which  the  sale  was  made  is  competent  evidence  for  him ;  and  a  witness  may  state 
the  fact,  that  he  purchased  the  lands  at  an  administrator's  sale,  without  producing 
his  deed. 

6.  Sale  of  decedent's  lands,  under  decree  of  Probate  Court.  —  The  jurisdiction  of  the 
Probate  Court,  to  order  a  sale  of  lands  belonging  to  a  decedent's  estate,  is  purely 
statutory,  and  can  only  be  called  into  exercise  when  an  application  is  filed  by  a 
proper  person,  disclosing  a  statutory  ground  of  sale  ;  an  order  of  sale,  not  founded 
on  such  an  application,  is  a  nullity. 

7.  Execution  of  power  of  sale.  —  When  an  executor  applies  to  the  Probate  Court 
for  an  order  to  sell  lands,  and  sells  as  directed  in  the  order,  and  reports  the  sale  to 
the  court,  and  recites  in  his  deed  to  the  purchaser  that  the  sale  was  made  under 
the  order  of  the  court,  the  validity  of  the  sale  depends  on  the  validity  of  the  or- 
der ;  and  if  the  order  is  void,  the  sale  cannot  be  upheld  on  the  ground  of  a  sup- 
posed power  of  sale  conferred  by  the  will.    (Saffold,  J.,  dissenting.) 

Appeal  from  the  Probate  Court  of  Monroe. 

Tried  before  the  Hon.  P.  O.  Haeper. 

This  action  was  brought  by  John  D.  Jay,  in  his  own  right, 
and  as  next  friend  of  his  infant  sister,  Elizabeth  E.  Jay,  against 
James  Stein,  Larkin  W.  Lindsey,  and  George  W.  Riley  ;  and 
was  commenced  on  the  11th  September,  1868.  At  the  Spring 
Term,  1871,  the  death  of  said  Lindsey  was  suggested,  and  a 
sci.fa.w&s  ordered  to  issue  to  his  personal  representatives.  At 
the  Spring  Term,  1872,  Geo.  W.  Riley,  as  the  executor  of  said 
Lindsey,  was  made  a  party,  and  pleaded,  "  that  he  is  not  now, 
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and  was  not  at  the  commencement  of  this  suit,  in  possession  of 
the  land  mentioned  in  the  complaint,  or  any  part  thereof,  as 
the  executor  of  said  L.  W.  Lindsey  ;  and  suggests  to  the  court, 
that  eighteen  months  have  not  yet  expired  since  his  qualifica- 
tion as  such  executor."  The  plaintiff  demurred  to  this  plea, 
and  reserved  an  exception  to  the  pverruling  of  his  demurrer. 
"  Thereupon,"  as  the  bill  of  exceptions  recites,  "  the  court  sug- 
gested, of  its  own  motion,  that  the  heirs  of  said  Lindsey  were 
proper  parties,  instead  of  his  executor,  and  that  the  cause  could 
not  proceed  as  against  him,  but  must  be  discontinued  ;  to  which 
ruling  of  the  court  the  plaintiff  excepted,  and  then  discontinued 
the  suit  as  to  said  executor,  and  struck  out  of  the  complaint 
that  part  of  the  land  which  was  in  the  possession  of  said  Lind- 
sey at  the  commencement  of  the  suit."  The  defendants,  Stein 
and  Riley,  each  admitted  his  possession  of  a  portion  of  the  land 
sued  for,  and  pleaded,  "  in  short,  by  consent,  1st,  not  guilty  ; 
2d,  adverse  possession  for  three  years  ;  and,  3d,  the  statute  of 
limitations  of  ten  years  ;  "  and  issue  was  joined  on  all  of  these 
pleas. 

The  plaintiffs  were  the  only  children  and  heirs-at-law  of 
William  A.  Jay,  deceased  ;  and  they  claimed  the  land  under  a 
sale  made  by  the  said  William  A.  Jay,  as  the  executor  of  his 
deceased  father,  John  Jay,  under  an  order  of  the  Orphans' 
Court  of  said  county,  as  hereinafter  more  particularly  stated, 
and  a  conveyance  by  the  purchaser  at  that  sale  to  the  said 
William  A.  Jay  ;  while  the  defendants  deduced  title  under  pur- 
chases at  a  subsequent  sale,  made  by  the  administrator  de  bonis 
non  of  said  John  Jay,  under  an  order  of  the  Probate  Court  of 
said  county.  The  sale  by  the  executor,  under  which  the  plain- 
tiffs claimed,  was  made  on  the  30th  day  of  December,  1845  \ 
but  the  record  does  not  show  at  what  time  the  sale  by  the  ad- 
ministrator de  bonis  non  was  made. 

The  plaintiffs  offered  in  evidence,  on  the  trial,  the  will  of 
said  John  Jay,  together  with  its  probate  in  the  Orphans'  Court 
of  said  county  on  the  5th  May,  1845.  The  material  parts  of 
said  will  were  as  follows  :  "I  give  and  bequeath  unto  my  wife, 
Edna  Jay,  all  my  real  and  personal  estate,  consisting  in  lands, 
negroes,"  &c.,  "  and  all  other  estate  that  I  now  own,  possess,  or 
am  in  any  wise  entitled  to  ;  to  have  and  to  hold  during  her  life- 
time, and  to  sell  such  parts  as  she  thinks  proper,  and  divide  the 
proceeds  equally  among  my  lawful  heirs  ;  and  at  the  death  of 
my  said  wife,  for  all  my  estate  that  remains  unsold,  to  be  sold, 
and  equally  divided  among  my  lawful  heirs."  The  testator 
appointed  his  widow  and  his  son,  said  William  A.  Jay,  as  the 
executrix  and  executor  of  his  will.  The  widow  dissented  from 
the  will,  and  renounced  her  right  to  administer  on  the  estate  ; 
and  letters  testamentary  were  thereupon  issued  to  said  William 
A.  Jay. 
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The  plaintiffs  offered  in  evidence  the  order  of  sale  granted  to 
said  executor  by  the  Orphans'  Court,  the  executor's  report  of 
the  sale,  and  his  deed  to  the  purchaser.  The  order  of  sale  was 
in  these  words  :  "  On  the  application  of  William  A.  Jay, 
administrator  of  John  Jay,  deceased,  it  is  ordered,  that  the 
said  William  A.  Jay  be  a^uthorized  to  sell  all  the  personal 
estate  of  his  said  testator ;  also,  all  the  real  estate,  to  wit " 
(specifying  it),  "  on  a  credit  of  twelve  months,  purchasers 
giving  notes  with  approved  security  ;  the  said  sale  to  be  con- 
ducted in  the  manner  prescribed  by  law,  after  first  giving  the 
legal  notice  of  the  time  and  place  of  said  sale,  as  required  by 
law."  The  report  of  sale  specified  the  price  bid  for  each  parcel 
of  the  land,  aggregating  $1,002,  and  stated  that  Josiah  CuiTy 
was  the  purchaser  of  the  entire  tract.  The  executor's  deed  to 
said  Curry  was  in  these  words  :  "  In  pursuance  to  an  order  of 
the  County  Court  of  Monroe  County,  made  on  the  6th  day  of 
October,  A.  D.  1845,  to  me,  William  A.  Jay,  to  sell  the  real 
estate  of  John  Jay,  deceased,  I  sold' the  same  to  Josiah  Curry, 
of  the  said  county,  on  the  30th  day  of  December,  1845,  for  one 
thousand  and  two  dollars,  he  being  the  highest  bidder  therefor. 
Know  all  men  by  these  presents,  that  I,  William  A.  Jay,  ad- 
ministrator of  the  estate  of  John  Jay,  deceased,  of  the  one 
part,  and  Josiah  Curry  of  the  other  part,  witnesseth,  that  I, 
William  A.  Jay,  for  and  in  consideration  of  the  sum  of  one 
thousand  and  two  dollars,  to  me  in  hand  paid  by  the  said 
Josiah  Curry,  have  bargained  and  sold,  and  by  these  presents 
do  bargain  and  sell,  unto  the  said  Josiah  Curry,  a  certain  parcel 
of  land,"  describing  the  lands  sued  for;  "  the  titles  whereof,  I, 
William  A.  Jay,  do  forever  warrant  and  defend  unto  the  said 
Josiah  Curry,"  &c.  There  were  no  subscribing  witnesses  to 
this  deed,  nor  was  it  recorded ;  but  its  execution  was  proved. 
The  deed  from  said  Curry  to  said  William  A.  Jay,  for  the  same 
lands,  recited  the  payment  of  $1002  as  its  consideration,  and 
was  dated  the  2d  January,  1846.  It  was  proved  that  no  money 
was  paid  by  said  Curry,  and  that  the  purchase  money  was  in 
fact  paid  by  said  William  A.  Jay. 

"  When  the  plaintiffs  offered  in  evidence  the  order  of  sale 
and  the  report  of  the  sale,  they  stated  that  it  was  only  in- 
tended for  the  purpose  of  identifying  the  land  sued  for,  and  for 
no  other  purpose  ;  but  the  court  held  that  it  was  not  admis- 
sible for  this  purpose.  The  plaintiffs  excepted  to  this  ruling, 
and  then  offered  the  evidence  without  reservation  or  condition ; 
and  the  court  admitted  it." 

"  Lewis  Watson  testified  that  William  A.  Jay  went  into  the 
possession  of  the  land  sued  for,  and  continued  in  possession, 
exercising  acts  of  ownership  over  it,  up  to  his  death,  which 
occurred  about  three  or  four  years  afterwards  ;  also,  that  after 
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the  death  of  said  William  A.  Jay,  the  land  was  rented  by  him 
(witness)  a  part  of  the  time,  and  a  part  of  the  time  by  one 
Mclntyre,  and  a  part  of  the  time  by  the  mother  of  the  plain- 
tiffs, for  their  use,  for  about  six  years  longer ;  that  during  a 
part  of  said  years,  when  the  land  could  not  be  rented  out, 
it  lay  out,  but  was  claimed  all  the  time  as  the  property  of  said 
plaintiffs  ;  that  said  claim  was  well  known  and  understood  in 
the  neighborhood,  and  was  never  denied  or  disputed,  up  to  the 
time  when  it  was  resold  by  Jacob  Rikard,  some  ten  or  twelve 
years  after  the  purchase  by  said  William  A.  Jay  from  said 
Curry ;  and  that  he  paid  the  taxes  on  the  land  for  several 
years,  for  the  plaintiffs  in  this  case,  and  took  receipts  for  the 
same.  Said  witness  also  stated,  on  cross-examination,  that  he 
was  authorized  to  rent  out  the  land,  and  to  pay  the  taxes  on 
the  same,  by  one  McNair,  who  had  married  the  plaintiffs' 
mother  after  the  death  of  their  father,  but  that  he  had  no 
authority  to  do  so  from  the  plaintiffs,  who  were  then  minors. 
Thereupon  the  defendants  asked  the  court  to  exclude  from 
the  jury  all  that  the  witness  had  said  relative  to  his  renting 
the  land  for  the  use  of  the  plaintiffs,  which  was  done,  and  the 
plaintiffs  excepted.  The  plaintiff's  then  asked  said  witness  to 
state  all  that  McNair  said,  relative  to  the  land,  at  the  time  he 
gave  him  authority  to  rent  and  pay  taxes  on  the  same  ;  to 
which  question  the  defendants  objected,  and  the  court  sus- 
tained the  objection  ;  to  which  the  plaintiffs  excepted.  The 
plaintiffs  then  offered  the  tax-receipts  in  evidence ;  to  which 
the  defendants  objected,  and  the  court  sustained  the  objection  ; 
to  which  the  plaintiffs  excepted. 

"  The  plaintiff,  John  D.  Jay,  was  examined  as  a  witness, 
and  testified  that  he  and  his  sister  were  under  age  when  their 
father  died  ;  that  they  had  continued  to  claim  said  lands  since 
his  death,  by  virtue  of  the  inheritance  ;  that  said  lands  were 
kept  and  controlled  for  their  use,  while  they  were  under  age, 
by  their  mother  and  step -father,  McNair  ;  that  they  lived  in . 
Barbour  County,  and  he  himself  was  never  on  the  land  but 
twice  in  his  life  ;  that  he  was  on  it  once  before  the  commence- 
ment of  this  suit ;  that  he  did  not  know,  of  his  own  knowledge, 
that  it  was  the  same  land,  but  spoke  from  what  he  had  been 
told ;  and  that  he  did  not  know,  of  his  own  knowledge,  that 
it  had  been  rented  at  all.  W.  T.  Mclntyre  testified  that  he 
administered  on  the  estate  of  said  William  A.  Jay,  and  con- 
trolled and  rented  the  land  as  such  administrator,  for  the  use 
of  the  estate  ;  that  he  resigned  the  administration  before  the 
estate  was  wound  up,  and  knew  but  little  of  the  land  after- 
wards. The  land  claimed  by  the  defendant  Stein  was  proved 
to  have  been  unimproved,  and  to  be  worth  from  fifty  to  one 
hundred  and  fifty  dollars  per  annum. 

"  The  defendants  offered  in  evidence  the  appointment  of 
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Jacob  Rikard  as  administrator  de  bonis  non  of  the  estate  of 
said  John  Jay,  deceased,"  which  was  dated  April  16,  1860  ; 
"  also,  the  petition,  testimony,  and  order  for  the  sale  of  lands 
under  said  administration,  which  were  admitted  to  be  in  due 
form,  but  to  the  introduction  of  which  the  plaintiffs  objected, 
on  the  ground  that  the  title  to  said  land  had  passed  out  of  said 
estate,  by  the  former  sale  made  by  the  executor,  and  that  the 
subsequent  sale  was  consequently  void.  The  court  overruled 
the  objection,  and  the  plaintiffs  excepted.  The  defendants 
offered  in  evidence,  also,  proof  of  the  sale,  and  of  the  report 
and  confirmation  thereof  ;  to  which  the  plaintiffs  objected,  on 
the  same  grounds  as  above  stated  ;  which  objection  was  over- 
ruled, and  plaintiffs  excepted.  Jacob  Rikard  testified  that  he 
sold  the  land  as  administrator  de  bonis  non^  and  executed  deeds 
to  the  purchasers,  who  were  the  defendants  in  this  case  ;  which 
deeds  were  in  evidence,  and  were  admitted  to  be  regular  in 
form.  Said  Rikard  further  testified  that  he  knew  of  the  claim 
set  up  by  the  plaintiffs  to  said  lands,  before  he  took  out  letters 
of  administration ;  that  the  money  received  by  him  was  Con- 
federate currency,  and  was  returned  by  him  into  said  Probate 
Court,  as  there  were  no  debts  against  said  estate.  Geo.  W. 
Riley  testified  that  he  purchased  the  land  claimed  by  him,  at 
the  sale  made  by  said  Rikard  ;  and  that  he  had  made  improve- 
ments on  the  land,  by  clearing,  building  fences,  &c.,  to  the 
amount  of  $300  ;  and  that  the  rents  were  worth  about  $50  per 
annum.  The  plaintiffs  objected  to  proof  of  the  purchase  by 
oral  evidence,  and  demanded  the  deeds  ;  which  objection  was 
overruled,  and  plaintiffs  excepted.  It  was  in  evidence  that,  at 
the  time  of  the  sale  by  said  Rickard,  and  for  many  years  be- 
fore, the  said  land  was  not  occupied  by  any  one,  and  no  one 
was  in  actual  possession  of  it ;  and  that  the  defendants,  on 
their  purchase,  were  put  in  possession  by  said  Rikard,  without 
objection,  and  had  continued  in  possession  ever  since,  under 
and  by  virtue  of  their  said  purchase. 

"  This  being  all  the  evidence,  the  court  charged  the  jury, 
among  other  things,  that  there  was  no  power  under  the  will  in 
William  A.  Jay,  as  executor,  after  the  widow's  dissent,  to  sell 
the  lands ;  and  that  if  there  was  no  petition  by  said  executor 
for  the  order  to  sell,  the  Probate  Court  had  no  jurisdiction,  and 
the  order  and  sale  would  be  void.  The  plaintiffs  excepted  to 
this  charge,  and  to  each  part  thereof,  and  then  requested  the 
following  charges,  which  were  in  writing :  — 

"  1.  If  the  jury  find  from  the  evidence,  that  William  A. 
Jay  and  the  plaintiffs,  together,  have  occupied  and  possessed 
said  lands  under  color  of  title,  for  several  years,  bond  fide, 
having  purchased  and  paid  for  the  same,  next  before  the  pos- 
session of  the  defendants  commenced,  then  the  plaintiffs  are 
entitled  to  recover. 
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"  2.  If  the  jury  believe,  from  the  evidence,  that  William  A. 
Jay  bought  the  land  from  one  who  had  the  power  to  sell,  and 
paid  all  or  a  part  of  the  purchase  money,  and  took  a  deed  for 
the  land ;  and  that  the  said  Jay  never  parted  with  the  title  to 
said  lands  in  his  lifetime,  but  the  same  descended  to  his  heirs  ; 
and  that  the  plaintiffs  are  his  lawful  heirs,  and  took  possession 
of  said  lands  as  his  heirs,  —  then  the  plaintiffs  are  entitled  to 
recover. 

"  3.  Payment  of  the  purchase  money,  in  whole  or  in  part, 
is  sufficient  to  pass  the  legal  title. 

"  4.  If  the  jury  find  that  the  will  contained  the  power  to  sell 
the  land,  and  that  said  William  A.  Jay  was  the  sole  executor 
of  said  will,  then  he  had  the  power,  and  it  was  his  duty  to  3ell 
under  said  will ;  and  if  they  further  find  that  he  did  sell  under 
the  power  given  in  said  will,  although  there  may  have  been  an 
order  obtained  from  the  County  Court,  yet  the  sale  would  be 
good,  and  the  title  would  pass  to  the  purchaser,  if  he  comphed 
with  the  terms  of  sale. 

"5.  If,  at  the  time  of  the  pretended  sale  made  by  said 
Rikard  as  administrator  de  bonis  non^  the  plaintiffs  were  claim- 
ing the  land,  under  a  good,  or  even  an  adverse  title,  the  said 
sale  by  Rikard  was  void,  and  could  convey  no  title. 

"  6.  If  the  jury  believe,  from  the  evidence,  that  the  County 
Court  of  Monroe  granted  letters  testamentary  to  said  William 
A.  Jay  on  the  estate  of  John  Jay,  deceased,  and  that  he  quali- 
fied as  executor,  and  that  the  order  was  granted  for  the  sale  of 
the  land,  this  was  sufficient  to  give  the  Probate  Court  jurisdic- 
tion ;  and  that  when  jurisdiction  once  attaches,  the  jury  is 
bound  to  presume  that  it  continued,  until  the  contrary  is  made 
to  appear,  and  the  burden  of  proving  a  want  of  jurisdiction  is 
on  the  defendants. 

"  7.  If  the  jury  find  that  an  order  for  the  sale  of  said  lands 
was  granted  by  the  County  Court  of  Monroe,  the  law  will  pre- 
sume that  such  order  was  regular,  and  that  the  court  had 
jurisdiction,  until  the  contrary  appears,  and  the  burden  of 
proving  this  is  on  the  defendants. 

"  8.  If  the  jury  find,  from  the  evidence,  that  an  order  for  the 
sale  of  the  lands  was  granted  to  the  executor,  and  that  such 
order  was  regular  on  its  face,  the  law  will  presume  that  all 
other  things  were  done  and  performed  which  the  law  required 
to  be  done,  until  the  contrary  appears,  and  the  burden  of  show- 
ing this  is  on  the  defendants. 

"  9.  If  the  jury  find,  from  the  evidence,  that  William  A.  Jay 
sold  the  land  under  the  will  of  his  testator,  then  no  petition  was 
necessary ;  and  this  must  be  determined  from  the  evidence, 
whether  the  sale  was  under  the  will,  or  under  an  order  of  the 
court ;  and  the  mere  fact  that  there  was  an  order  is  not  con- 
clusive that  the  sale  was  made  under  it."  • 
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The  court  refused  each  of  these  charges,  and  the  plaintiffs 
excepted  to  their  refusal ;  and  they  now  assign  as  error  all  the 
rulings  of  the  court  to  which,  as  above  stated,  they  reserved 
exceptions,  —  nineteen  in  number. 

J.  M.  Whitehead,  for  appellants. 

Gumming  &  Posey,  contra. 

BRICKELL,  J.  —  When  one  of  several  defendants  in  eject- 
ment dies,  pending  the  suit,  the  action  abates  as  to  him.  It  is 
not  capable  of  revivor  against  his  personal  representative,  and 
heirs  or  devisees,  so  as  to  proceed  jointly  against  them  and  the 
surviving  defendants.  The  suggestion  of  the  death  is  entered 
of  record,  and  the  cause  proceeds  against  the  survivors.  It  is 
said,  in  such  case,  if  the  defendants  had  made  joint  defence, 
and  the  plaintiff  recovered,  the  judgment  against  'the  survivors 
ought  to  be  general,  —  that  the  plaintiff  recover  his  entire  term 
in  the  premises,  —  because,  by  survivorship,  the  whole  comes  to 
the  other  defendants.  If  the  defendants  made  separate  defence, 
then  the  plaintiff  is  entitled  to  judgment  against  the  survivors, 
only  for  the  parts  of  the  premises  in  their  possession.  How 
this  may  be  under  our  statutes,  it  is  not  necessary  for  us  now 
to  inquire  and  decide.  It  is  sufficient  to  declare,  that  the  death 
of  Larkin  W.  Lindsey  operated  an  abatement  of  the  suit  as  to 
him,  and  that  it  was  incapable  of  revivor.  Adams  on  Eject- 
ment, 332  ;  Jackson  on  Real  Actions,  137 ;  JFarr  v.  Den,  1 
Burr.  362.  This  rule  prevailed  as  to  actions  ex  contractu,  until 
the  enactment  of  the  statute,  R.  C.  §  2546.  Rupert  ^  Cas~ 
sidy  V.  Elston,  35  Ala.  79.  When  an  action  of  ejectment, 
abating  by  the  death  of  a  defendant,  is  capable  of  revivor,  if 
the  plaintiff  seeks  a  full  recovery  in  the  action,  the  revivor, 
under  our  practice,  must  be  against  the  personal  representative, 
and  the  heirs  or  devisees  of  the  deceased  defendant.  If  he 
abandons  all  claims  to  a  recovery  of  possession,  and  seeks  only 
a  recovery  of  damages,  by  way  of  mesne  profits,  he  can  revive 
against  the  personal  representative  alone.  If,  waiving  all  claim 
to  mesne  profits,  he  seeks  only  a  recovery  of  the  possession,  he 
may  proceed  against  the  heirs  or  devisees,  without  joining  the 
personal  representative,  for  in  them  the  title  is  vested.  Jordan 
V.  Abercrombie,  15  Ala.  580  ;  Ux  parte  Swan,  23  Ala.  192. 
The  action  abating  as  to  the  deceased  defendant,  Lindsey,  and 
not  being  capable  of  revivor,  the  judgment  of  the  court,  finally 
pronounced,  produced  that  result.  If  any  errors  intervened  in 
the  rendition  of  that  judgment,  or  in  overruling  the  demurrer 
of  the  appellants  to  the  pleas  of  Lindsey's  executor,  they  pro- 
duced no  injury. 
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2.  The  appellants  offered  in  evidence,  as  the  bill  of  excep- 
tions states,  for  the  sole  purpose  of  identifying  the  lands 
in  controversy,  an  order  of  sale  granted  by  the  Orphans' 
Court  of  Monroe  County,  to  the  executor  of  John  Jay,  de- 
ceased, and  the  report  of  the  sale,  made  to  the  court  by  the 
executor.  The  court  refused  to  permit  the  plaintiff  to  give 
them  in  evidence,  limiting  them  to  that  specific  point,  but  ad- 
mitted them  generally.  If  they  were  admissible  for  the  specific 
purpose  to  which  appellants  proposed  to  limit  them,  they  had 
the  benefit  of  them  for  that  purpose ;  and  we  cannot  see  how 
they  could  possibly  be  injured  by  being  required  to  offer  them 
in  evidence  generally.  There  are  cases  in  which  a  party  may 
offer  evidence  for  a  specific  purpose  ;  and  if  he  was  compelled 
to  offer  it  generally,  his  adversary  would  be  enabled  to  use  it 
as  evidence  for  himself  of  other  facts,  of  which  it  would  not 
have  been  for  him  competent  evidence.  In  such  case,  it  would 
be  erroneous  hot  to  allow  the  party  to  use  the  evidence  for  the 
specific  purpose.  This  case,  however,  does  not  belong  to  that 
class  of  cases.  That  the  appellants  gave  in  evidence  the  order 
and  report  of  sale,  could  not  make  them  evidence  for  the  appel- 
lees, to  any  extent  to  which  they  would  not  have  been  if  they 
themselves  had  introduced  them.  Richardson  v.  Hohart^  1 
Stew.  500. 

3.  The  witness  Watson  testified  that  the  ancestor  of  appel- 
lants died  in  possession  of  the  lands,  the  subject  of  this  suit ; 
that  after  his  death  the  lands  were  rented  for  several  years,  — 
a  part  of  the  time  by  the  witness,  a  part  of  the  time  by  one 
Mclntyre,  and  a  part  of  the  time  by  the  mother  of  the  appel- 
lants ;  and  that  these  rentings  were  for  the  use  of  the  appel- 
lants. The  appellants  were  minors,  and  the  witness  stated 
that  he  had  no  authority  for  renting  the  lands,  except  what  he 
derived  from  one  McNair,  their  step-father.  This  evidence 
was  excluded  by  the  court,  and,  we  think,  erroneously.  It 
tended  to  prove  a  prior  possession,  on  which  the  appellants 
could  maintain  ejectment,  against  one  subsequently  entering, 
and  who  could  not  show  or  connect  his  entry  with  title.  It 
also  tended  to  show  an  adverse  possession,  which,  if  continued 
for  the  period  prescribed  as  a  bar  to  an  entry,  or  to  an  action 
for  the  recovery  of  possession,  would  ripen  into  title.  But 
there  was  no  error  in  refusing  to  permit  this  witness  to  state 
all  that  McNair  said  relative  to  the  land  at  the  time  he  gave 
authority  to  rent  and  pay  taxes  on  the  land.  If  McNair's  dec- 
larations could,  in  any  aspect  of  the  case,  be  legal  evidence  for 
the  appellants,  it  is  not  shown  by  the  record. 

4.  The  payment  of  taxes  can  only  be  material  in  the  event 
it  appears  that,  when  paid,  the  appellants,  by  themselves,  or 
persons  holding  under  them,  and  claiming  in  subordination  to 


622  SUPREME   COURT 

[Jay  V.  Stein.] 

their  title,  were  in  actual  possession  of  the  lands,  or  some  part 
thereof.  Payment  of  taxes  is  not,  in  any  sense,  evidence  of 
possession.  If  there  is  an  actual  possession,  it  may  be  a  fact 
tending  to  show  the  extent  of  such  possession.  Sorher  v.  Wil- 
ling, 10  Watts,  141. 

5.  The  record  from  the  court  of  probate,  showing  the  ap- 
pointment of  Rikard  as  administrator  de  bonis  non  of  John  Jay, 
and  all  the  proceedings  in  reference  to  the  sale  of  the  lands, 
under  which  appellees  claim,  were  properly  received  in  evi- 
dence. They  were  necessary  links  in  the  chain  of  the  title  of 
appellees,  and  are  evidence  for  them  whenever  their  title  is 
drawn  in  question.  Richardson  v.  Hohart,  1  Stew.  600.  Nor 
was  there  error  in  admitting  the  evidence  of  the  witness  Riley, 
that  he  purchased  the  land  claimed  by  him,  at  the  sale  made 
by  Rikard  as  administrator.  This  may  not  have  been  suffi- 
cient, but  it  was  admissible  evidence.  Robinson  v.  Tipton,  31 
Ala.  595. 

6.  In  the  charges  given  and  refused,  the  court  did  not  ma- 
terially err.  It  is  an  undisputed  fact  that  John  Jay,  who  died 
in  1845,  was  at  his  death  seised  in  fee  of  the  premises  in  con- 
troversy. The  appellants  deduce  title  from  a  sale  made  by 
his  executor,  under  an  order  of  the  former  Orphans'  Court  of 
Monroe  County.  This  sale  was  a  nullity,  and  did  not  divest 
the  title  of  the  heirs  or  devisees  of  John  Jay,  nor  interpose 
any  impediment  to  the  decree  of  sale  rendered  by  the  court  of 
probate,  on  the  application  of  his  administrator  de  bonis  non, 
in  1860.  At  common  law,  an  executor  or  administrator  was 
the  representative  of  the  personalty  only.  He  had  no  interest 
in,  or  authority  over,  the  lands  of  the  testator  or  intestate. 
All  the  power  which  he  may  now  exercise  over  lands  is  de- 
rived from  statute,  or  from  the  will.  The  jurisdiction  of  the 
former  Orphans'  or  County  Court,  and  of  the  present  court  of 
probate,  to  order  lands  to  be  sold,  on  the  application  of  the 
personal  representative,  is  purely  statutory.  This  jurisdiction 
cannot  be  called  into  exercise,  except  by  an  application  in 
writing,  disclosing  a  statutory  ground  of  sale,  filed  and  recog- 
nized by  the  court.  Wyman  v.  Campbell,  6  Port.  219  ;  Bishop 
V.  Hampton,  15  Ala.  761.  The  order  of  sale  granted  to  the 
executor  in  this  case,  was  made  without  an  application  disclos- 
ing any  cause  or  ground  of  sale  whatever  ;  and  the  sale,  there- 
fore, stands  as  if  it  had  been  made  by  the  executor  without  an 
order  of  court,  and,  of  consequence,  is  a  mere  nullity,  if  de- 
pendent on  that  order  alone. 

7.  By  the  will,  the  testator  devised  his  estate,  real  and  per- 
sonal, to  his  wife  for  life,  and  empowered  her  to  sell  any  part 
thereof,  at  her  discretion,  and  divide  the  proceeds  amongst  his 
heirs.     At  her  death,  he  declared  all  his  estate  remaining  un- 
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sold  must  be  sold,  and  the  proceeds  divided  amongst  his  heirs. 
It  is  now  insisted,  that  the  widow  having  dissented  from  the 
will,  the  time  of  the  sale,  authorized  by  the  will  at  her  death, 
was  hastened,  and  the  executor,  under  this  discretion,  had 
power  to  sell  the  lands  ;  and  that  the  sale  made  may  and 
should  be  referred  to  this  discretion  in  the  will.  Some  of  the 
charges  asked  by  the  appellants,  and  refused,  were  intended, 
doubtless,  to  present  this  question.  We  do  not  intend  to  de- 
cide now,  whether  this  discretion  in  the  will  creates  a  power 
which  the  executor  could  exercise  without  the  intervention  of 
a  court.  Nor  do  we  intend  to  decide  that  the  dissent  of  the 
widow  hastened  the  time  prescribed  in  the  will  for  the  execu- 
tion of  this  discretion  or  power.  For  it  is  certain  the  sale  was 
not  made  in  the  execution  of  this  discretion  or  power,  but  un- 
der the  invalid  order  of  sale  granted  to  the  executor  by  the 
Orphans'  Court.  Judge  Story  says  :  "  It  is  a  general  rule,  in 
the  execution  of  a  power,  the  donee  of  the  power  must  clearly 
show  that  he  means  to  execute  it,  either  by  a  reference  to  it, 
or  to  the  subject  matter."  2  Story's  Eq.  §  1062.  This  is  a 
simple,  intelligible  rule,  which  was  recognized  and  declared  by 
this  court  in  a  case  not  dissimilar  to  this.  Ala.  Conference  v. 
Price,  42  Ala.  39.  The  executor  here,  in  effect,  repudiated 
the  power  of  sale  conferred  by  the  will,  if  any  was  conferred. 
He  did  not  intend  or  pretend  to  act  under  it.  He  obtained  an 
order  from  the  Orphans'  Court,  invalid  it  is  true,  Authorizing 
him  to  sell.  He  made  the  sale  under  that  order,  as  is  expressly 
recited  in  his  conveyance  to  the  purchaser,  without  any  refer- 
ence to  the  will  of  the  testator,  or  any  power,  real  or  supposed, 
conferred  by  it.  He  reports  the  sale  for  confirmation  to  the 
Orphans'  Court.  It  is  impossible  to  refer  this  sale  to  any 
power  contained  in  the  will,  if  there  is  such  power. 

For  the  single  error  in  excluding  that  part  of  the  evidence  of 
the  witness  Watson,  to  which  we  have  referred,  the  judgment 
is  reversed,  and  the  cause  remanded. 

SAFFOLD  J.  —  I  admit  the  rule,  as  stated  in  the  opinion 
of  the  court,  that  a  power  cannot  be  considered  as  having  been 
executed  unless  the  intention  of  the  donee  to  do  so  is  made  to 
appear.  But  I  cannot  concur  in  the  application  of  it  made  to 
this  case.  It  is  as  impossible  to  ascertain  intention  by  rule,  as 
it  is  to  define  fraud.  What  a  person  says  of  his  intention  is  no 
more  indicative  of  it  than  his  acts.  When  we  know  all  that 
he  has  said  and  done  about  a  matter,  then  we  form  an  opinion 
of  his  intention  from  the  whole  evidence.  William  A.  Jay,  as 
executor,  had  authority,  under  his  father's  will,  to  sell  the  land 
in  question.  The  order  of  sale  made  by  the  Orphans'  Court, 
and  his  reference  to  it  in  his  deed  to  the  purchaser,  are  facts 
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tending  to  prove  the  intention  as  to  the  power  under  which  he 
acted.  But  are  they  so  dominant  as  to  restrict  his  intention  to 
that  authority  alone  ?  I  think  not,  because  the  one  is  not  nec- 
essarily exclusive  of  the  other.  He  might  very  reasonably  have 
thought  the  sanction  of  the  court,  to  which  he  was  accountable, 
would  have  aided  his  authority  under  the  will,  instead  of  de- 
stroyed it.  He  was  executor  by  the  will,  yet  he  knew  he  must 
obtain  letters  testamentary.  If  he  had  not,  in  his  deed,  referred 
to  any  power  under  which  he  acted,  his  sale  would  be  sup- 
ported by  the  will.  The  opinion  of  the  court,  as  I  construe  it, 
makes  his  declaration  of  a  sale  under  the  order  conclusive  of 
his  intention.  Is  not  the  sale  itself  evidence  of  an  intention  to 
make  a  valid  sale  ?  Is  not  his  purchase  of  the  land  afterwards, 
with  the  payment  of  the  purchase  money,  further  evidence  of 
the  same  intention  ?  Are  not  the  imperfect  proceedings  in  the 
court  some  indication  that  he  did  not  rely  on  the  order  of  sale, 
as  in  Lee  ^  Lewis  v.  Grlover,  at  June  Term,  1872.  If  the  in- 
tention with  which  an  act  is  done  is  doubtful  from  all  the  evi- 
dence, ought  it  not  to  be  left  to  the  jury  to  ascertain  it  ?  The 
devisees  of  the  testator  acquiesced  in  this  sale  for  fifteen  years. 

When  all  the  circumstances  admissible  in  evidence  convince 
us  that  the  vendor,  acting  in  proper  capacity,  could  not  reason- 
ably have  intended  to  forego  the  exercise  of  any  authority  op- 
erative at  the  time,  which  would  make  his  sale  valid,  can  his 
declaration  of  an  intention  different,  but  not  necessarily  incon- 
gruous, exclude  the  other  evidence  of  intention  to  refer  his  act 
to  whatever  authority  he  had  which  would  support  it  ?  I  can- 
not conceive  how  the  executor.  Jay,  in  selling  the  land  as  exec- 
utor, could  voluntarily  repudiate  his  authority  under  the  will. 
If  he  applied  to  the  court,  because  he  doubted  about  his  power, 
such  deference  to  the  law  and  to  right  ought  not  to  prove  a 
snare  to  him. 

When  the  will  was  made,  an  administrator  with  the  will  an- 
nexed could  not  exercise  a  power  of  sale  given  in  it  to  the 
executor.  Section  1609  of  the  Revised  Code  was  passed  sub- 
sequently, but  before  the  sale  made  by  the  administrator  cum 
test.  an.  in  1860.  It  is  general  enough  in  its  terms  to  extend 
the  authority  given  to  the  administrator  over  an  antecedent 
will.  No  constitutional  provision  forbids  such  application. 
Perhaps  construction  ought  to  limit  it  to  wills  made  after  its 
adoption,  as  the  law  of  personal  trusts  might  have  influenced 
the  testator  in  bestowing  only  a  naked  power.  But  if  it  should 
be  held  to  apply  to  wills  made  before  its  passage,  the  authority 
of  M.  K  O.  South  V.  Price  (42  Ala.  39)  would  invalidate  the 
sale  made  by  the  administrator  with  the  will  annexed.  The 
objection  I  have  to  that  decision  is,  it  ascertains  the  intention 
from  a  part  of  the  testimony  only. 
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Trimble  v.  Williamson. 

£iU  in  Equity  hy  Judgment  Creditor,  for  Redemption  of  Land 
sold  under  Execution. 

1.  Right  of  judgment  creditor  to  redeem  not  affected  hy  bankruptcy  of  debtor.  —  The     

statutory  right  of  a  judgment  creditor,  to  redeem  lands  sold  under  judicial  process  i^ 

against  his  debtor  (Rev.  Code,  §§  2513-21),  is  not  taken  away  by  the  bankruptcy  74 
of  the  debtor,  occurring  after  the  rendition  of  the  judgment,  and  before  the  offer 

to  redeem. 

2.  Tender  ;  what  mil  excuse.  —  If  the  purchaser  is  absent  from  the  State  when 
a  redemption  is  sought,  and  so  continues  up  to  the  last  day  allowed  by  the  statute 
for  making  a  tender  and  offer  to  redeem,  the  creditor  may,  on  that  day,  file  his 
bill  in  equity  to  redeem,  making  a  tender  therein,  and  depositing  the  money  in 
court. 

Appeal  from  the  Chancery  Court  at  Montgomery. 

Heard  before  the  Hon.  Adam  C.  Felder. 

The  bill  in  this  case  was  j&led  on  the  2d  December,  1869,  by 
R.  M.  Williamson,  against  Benjamin  Trimble,  and  sought  a 
redemption,  under  the  statute,  of  certain  lands  which  had  been 
sold  under  execution  against  Thomas  J.  and  Thweat  E.  Mitch- 
ell, and  purchased  at  said  sale  by  said  Trimble.  The  sale 
under  execution  was  made  on  the  2d  day  of  December,  1867, 
and  the  price  paid  by  the  purchaser  was  one  hundred  and  forty 
dollars.  The  complainant  asserted  the  right  to  redeem,  as  the 
assignee  and  owner  of  certain  unsatisfied  judgments  against 
said  Thomas  J.  and  Thweat  E.  Mitchell,  which  were  rendered 
respectively  in  1861,  1867,  and  1868,  and  which  were  assigned 
to  the  complainant  on  or  before  the  Ist  December,  1869.  The 
bill  alleged  that,  on  the  1st  December,  1869,  the  complainant 
went  to  said  Trimble's  place  of  business,  in  the  city  of  Mont- 
gomery, for  the  purpose  of  making  a  tender  and  offer  to  re- 
deem the  lands,  and  was  informed  that  said  Trimble  was 
absent  from  home,  and  was  in  Mississippi ;  that  he  thereupon 
stated  his  business  to  Trimble's  partner,  and  made  to  him  a 
tender  and  offer  to  redeem,  as  required  by  the  statute,  and 
offered  to  credit  his  judgments  with  the  additional  sum  of 
$6,000 ;  that  the  tender  and  offer  were  declined,  on  the  ground 
that  said  partner  had  no  authority  to  act  in  the  matter  for 
Trimble ;  that  this  offer  was  repeated  on  the  next  day,  and 
was  again  declined  on  the  same  ground.  The  bill  alleged  that 
Trimble  was  still  absent  from  the  State,  and  renewed  the  ten- 
der and  offer ;  and  it  was  accompanied  with  the  payment  of 
$180,  in  gold,  into  court,  to  be  paid  to  the  defendant  under  the 
decree  of  the  court. 

The  defendant  admitted  in  his  answer  all  the  allegations  of 
the  bill ;  but  he  insisted  that  the  complainant  was  not  entitled 
to  redeem,  because,  after  the  said  execution  sale,  and  before  the 
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1st  December,  1869,  the  said  Thomas  J.  and  Thweat  E.  Mitch- 
ell had  been  adjudicated  bankrupts,  and  all  their  rights  of 
property  had  been  transferred  to  J.  F.  Bailey,  as  assignee  in 
bankruptcy ;  and  he  set  up  these  facts  also  by  way  of  plea. 
The  answer  also  contained  a  demurrer  to  the  bill  for  want  of 
equity,  on  account  of  the  insufficiency  of  the  averments  as  to  a 
tender. 

The  case  was  submitted  to  the  chancellor,  on  an  agreed  state- 
ment of  facts,  in  which  the  bankruptcy  of  the  Mitchells,  and  the 
appointment  of  an  assignee  of  their  estate,  as  alleged  in  the 
answer,  were  admitted ;  also,  that  the  bankrupts  had  not  sur- 
rendered the  right  of  redemption  in  their  schedules  ;  that  the 
assignee  had  never  taken  any  steps  to  redeem  the  lands  ;  that 
the  plaintiff's  judgments  were  unsatisfied,  and  had  never  been 
proved  as  debts  against  the  bankrupts'  estate ;  and  that  the 
plaintiff  and  his  assignors  had  notice  of  the  proceedings  in 
bankruptcy.  The  chancellor  rendered  a  decree  for  the  com- 
plainant, and  his  decree  is  now  assigned  as  error. 

Aerington  &  Graham,  for  appellant. 

E.  J.  FiTZPATRiCK,  contra. 

BRICKELL,  J.  —  The  statutes  of  this  State  authorize  the 
redemption  of  real  estate  which  has  been  sold  under  execu- 
tion at  law,  or  under  a  decree  of  a  court  of  equity,  or  under  a 
deed  of  trust,  or  power  of  sale  in  a  mortgage.  R.  C.  §  2509. 
The  right  of  redemption  is  secured  to  the  debtor  whose  land 
is  sold,  and  to  his  judgment  creditors.  It  is  not  extended  to 
creditors  generally,  but  only  to  judgment  creditors,  whose 
judgments  would,  but  for  the  sale,  operate  a  lien  on  the  land. 
Thomason  v.  Scales,  12  Ala.  309 ;  Freeman  v.  Jordan,  17  Ala. 
500.  The  statutes  create  a  broad  distinction  between  the  right 
of  the  debtor  and  the  right  of  the  creditor.  The  two  have  no 
connection,  and  no  dependence  of  the  one  on  the  other.  The 
conditions  which  the  debtor  must  perform,  to  perfect  his  right 
of  redemption,  are  different  from  those  which  the  creditor  must 
perform,  and  less  onerous.  The  one  right  may  be  waived,  or 
forfeited,  without  affecting  the  force  of  the  other. 

The  debtor,  if  he  proposes  to  redeem,  must,  within  two  years 
after  the  sale,  pay  or  tender  to  the  purchaser,  or  to  his  vendee, 
the  purchase  money  of  the  land,  with  ten  per  cent,  per  annum 
thereon,  and  all  lawful  charges ;  and  the  payment  or  tender 
restores  him  to  his  original  title.  If  a  conveyance  has  been 
made  to  the  purchaser,  the  debtor  is  entitled,  at  his  own  costs, 
to  a  reconveyance.  The  debtor,  to  entitle  himself  to  redeem, 
if  in  possession,  must,  in  ten  days  after  the  sale,  on  demand  of 
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the  purchaser,  or  his  vendee,  surrender  possession.  A  failure 
to  observe  this  requirement  of  the  law,  works  a  forfeiture  of 
the  debtor's  right  of  redemption.  PaulUng  v.  Meade,  23 
Ala.  505  ;  Sanford  v.  Ochtalomi,  lb.  669  ;  R.  C.  §  2510. 

A  judgment  creditor  may  redeem  by  paying  or  tendering 
the  amount  bid  for  the  land,  with  ten  per  cent,  per  annum 
thereon,  and  all  lawful  charges ;  and  must  offer  to  credit  the 
debtor,  on  a  subsisting  judgment,  with  a  sum  at  least  equal  to 
ten  per  cent,  of  the  amount  originally  bid  for  the  land.  To 
the  proposition  of  the  judgment  creditor  to  redeem,  the  pur- 
chaser, or  person  holding  under  him,  may  respond  by  crediting 
the  debtor,  on  a  subsisting  judgment,  with  the  sum  offered  to 
be  credited  by  the  creditor,  and  retain  the  land ;  unless  the 
creditor,  coming  to  redeem,  offers  to  give  an  additional  credit, 
of  not  less  than  ten  per  cent,  of  the  amount  originally  bid  for 
the  land ;  to  which  the  purchaser,  or  those  claiming  under 
him,  may  respond  as  before  provided.  R.  C.  §§  2513-14. 
When  the  debtor  comes  to  redeem,  no  offer  to  credit  his  debt, 
whether  due  by  judgment  or  otherwise,  will  hinder  his  redemp- 
tion. No  debt  due  from  him  to  the  purchaser,  whatever  its 
dignity  or  obligation,  can  be  tacked  to  the  sum  the  statute 
requires  to  be  paid,  as  the  price  or  condition  of  redemption. 

This  reference  to  the  statutes  shows  that  the  rights  of  the 
debtor  and  of  the  creditor  are  distinct  and  independent.  If 
the  debtor  should  neglect  or  refuse  to  surrender  to  the  pur- 
chaser the  possession  of  the  land,  compelling  a  resort  to  a  suit 
for  its  recovery,  thereby  he  would  forfeit  his  right  of  redemp- 
tion ;  but  the  right  of  the  creditor  would  be  unimpaired.  If 
by  any  act,  or  contract,  the  debtor  should  estop  himself  from 
asserting  his  right  of  redemption,  the  purchaser's  estate  in  the 
land  would  not  be  freed  from  the  right  of  the  creditor.  So,  if 
the  creditor  should  relinquish  to  the  purchaser  his  right  of  re- 
demption, or  should  estop  himself  from  asserting  it,  the  right 
of  the  debtor  would  remain  as  declared  by  the  statute,  and 
in  its  exercise  he  would  not  be  impeded  by  any  act  of  the 
creditor. 

If  this  theory  of  the  statute  is  correct,  it  follows  that  the 
bankruptcy  of  the  debtor  cannot  extinguish  or  affect  the  right 
of  the  judgment  creditor,  in  the  absence  of  express  provisions 
in  the  bankrupt  law,  so  declaring.  The  effect  of  bankruptcy 
is  to  divest  the  bankrupt  of  his  rights  in  and  to  property,  or 
springing  out  of  contract,  be  they  legal  or  equitable.  The 
rights  of  third  persons  are  not  affected  by  the  bankruptcy. 
The  right  of  a  judgment  creditor  to  redeem  the  lands  of  his 
debtor  is  a  right  or  incident  attached  to  the  judgment,  and 
inhering  to  its  ownership.  It  may  well  be  deemed  a  part  of 
the  lien  of  the  judgment.     It  is  but  an  additional  method, 


628  SUPREME   COURT 

[Trimble  v.  Williamson.] 

provided  by  law,  for  obtaining  satisfaction  of  the  judgment. 
The  policy  of  the  bankrupt  law  is  to  preserve  judgments  ex- 
isting against  the  bankrupt,  according  to  the  right  of  the  cred- 
itor when  the  bankruptcy  intervened,  unless  the  judgment  is 
offensive  to  some  express  provision  of  the  law,  or  successfully 
impeached  for  fraud.  The  spirit  of  the  common  law  is  to  re- 
ward the  diligent  and  honest  creditor.  Well  considered  deci- 
sions declare  that  the  bankrupt  law  does  not  discourage  dili- 
gence in  the  collection  of  debts,  and  that  creditors  who  have 
obtained  a  lien,  by  a  legitimate  effort  to  collect  an  honest  debt, 
must  be  permitted  to  enjoy  the  advantages  gained  by  their  dil- 
igence. In  re  Campbell,  1  Am.  Law  Reg.  100 ;  In  re  Schnapp^ 
lb.  214.  The  liens  protected  and  preserved  by  the  bankrupt 
law  are  not  the  technical  liens  of  the  common  law  only,  of 
which  possession  was  an  element,  and  often  an  indispensable 
element,  but  charges  on  realty  or  personalty,  recognized  in  law 
or  equity.  Bump  on  Bankruptcy,  133.  The  creditor's  right 
of  redemption  is  essentially  a  right  to  charge  the  lands  of  his 
debtor,  which  would  have  been  subject  to  the  express  statutory 
lien  of  the  judgment,  if  they  had  not  been  sold,  with  the  pay- 
ment of  his  judgment.  We  hold,  therefore,  that  the  bank- 
ruptcy of  the  debtors,  occurring  long  after  the  rendition  of 
the  appellee's  judgments,  did  not  take  away  the  right  of  re- 
demption. 

We  are  aware  the  Supreme  Court  of  Tennessee  attained  a 
different  conclusion  in  the  case  of  Pillow  v.  Langtree,  5  Humph. 
389.  We  presume  that  decision  is  a  correct  exposition  of  the 
statute  of  Tennessee.  We  feel  assured  it  does  not  accord  with 
the  letter  or  spirit  of  our  statute.  The  proposition  on  which 
the  decision  rests  is  variant  from  that  which  we  have  endeav- 
ored to  show  is  the  correct  proposition  deducible  from  our  stat- 
utes. The  court  say :  "  The  legal  basis  of  the  whole  matter, 
however,  is  the  -debtor's  right  of  redemption.  It  has  been  seen 
that  this  right  is  vested,  by  the  terms  of  the  bankrupt  law,  in 
the  assignee  in  bankruptcy,  to  be  exercised  under  the  direction 
of  the  court."  Under  our  statutes,  the  basis  of  the  judgment 
creditor's  right  of  redemption  is  not  the  right  of  the  debtor 
to  redeem.  If  it  was,  the  debtor  could  destroy  it  by  his  negli- 
gence, or  wilfulness,  in  not  surrendering  possession  to  the  pur- 
chaser within  the  time  prescribed  ;  or,  if  his  right  be  alienable, 
by  an  alienation.  The  assignee  succeeds  only  to  the  estate  of 
the  bankrupt,  and  he  takes  that  estate,  with  all  legal  incum- 
brances resting  on  it.  He  does  not  succeed  to  the  right  secured 
by  state  laws  to  judgment  creditors  of  the  bankrupt. 

A  question  not  unlike  that  presented  by  this  case,  was  passed 
upon  by  this  court  in  Roden  v.  Jaeo,  17  Ala.  344.  A  statute 
then  existing  authorized  a  plaintiff  in  execution  to  pay  off  a 
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deed  of  trust  made  by  his  debtor,  subrogated  Lira  to  the  rights 
of  the  creditor  under  the  deed,  and  required  the  trustee,  on  his 
request,  to  execute  the  trusts  of  the  deed,  applying  the  proceeds 
of  the  sale  of  the  property  conveyed  to  reimbursing  him  the 
sum  paid  to  the  creditor,  and  to  the  satisfaction  of  his  execu- 
tion. Clay's  Digest,  256,  §  6.  Jaco,  having  made  a  deed  of 
trust  to  secure  creditors,  subsequently  applied  for  and  obtained 
the  benefit  of  the  bankrupt  law  of  1841.  Before  the  com- 
mencement of  the  proceedings  in  bankruptcy,  a  creditor  com- 
menced suit,  and  obtained  judgment  against  him,  pending  the 
proceedings,  but  before  final  judgment.  The  creditor  caused 
an  execution  to  issue  on  his  judgment,  paid  ofi:  the  deed  of 
trust,  and  the  trustee  under  the  statute  executed  the  deed.  The 
right  of  the  creditor  thus  to  proceed  for  the  collection  of  his 
debt  was  assailed,  but  was  sustained  by  this  court.  This  case 
does  not  require  us  to  follow  that  case  to  its  utmost  extent. 
There,  the  right  of  the  assignee  in  bankruptcy  may  have  been 
invaded.  In  this  case,  no  right  of  his  has  been  affected.  It  is 
an  authority,  justifying  us  in  asserting  that  the  incidents  at- 
tached by  the  law  of  the  State  to  a  judgment  are  not  destroyed 
by  the  subsequent  bankruptcy  of  the  debtor. 

2.  The  bill  discloses  a  sufficient  excuse  for  not  having  made 
a  tender  to  the  appellee  personally.  His  absence  from  the  State, 
when  he  was  sought  for  the  purpose  of  making  the  tender,  con- 
tinuing to  the  day  on  which  the  two  years  would  have  expired, 
authorized  the  appellee  on  that  day  to  file  his  bill,  making  the 
tender  therein,  and  depositing  the  money  in  court.  Spoor  v. 
Phillips,  27  Ala.  193. 

The  decree  of  the  chancellor  conformed  to  the  views  we  have 
expressed,  and  it  is  affirmed. 


Mound  City  Mutual  Life  Insurance  Company 

V,  Huth. 

Action  on  Policy  of  Life  Insurance. 

1.  Construction  of  forfeiture  clause  in  policy. — A  stipulation  in  a  policy  of  life 
insurance,  that  if  the  first  annual  premium  is  duly  paid,  default  in  subsequent 
payments  shall  not  work  a  forfeiture  of  the  policy,  but  the  holder,  on  surrendering 
it  within  thirty  days  after  such  default,  shall  receive  a  paid-up  policy  for  the 
amount  which  the  value  of  the  surrendered  policy,  ascertained  in  a  specified  way, 
and  considered  as  a  gross  single  premium,  would  buy  according  to  the  single-pre- 
mium rates  of  the  company,  cannot  be  construed  to  mean  that  the  full  amount  of 
the  policy  is  assured  to  the  holder  by  virtue  of  the  payment  of  the  first  annual  pre- 
mium. 

2.  Notice  printed  on  policy,  limiting  powers  of  agents  in  cases  of  forfeiture,  held  mod- 
ified by  company's  course  of  dealing.  —  A  life  insurance  company  cannot  defeat  a 
recovery  on  a  policy,  by  invoking  a  stipulation  contained  in  a  notice  to  policy  hold- 
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ers,  printed  on  the  back  of  the  policy,  that  its  ag:ents  have  no  power  to  waive  a 
forfeiture,  or  to  receive  a  premium  over-due,  when  the  conduct  and  course  of  deal- 
ing of  the  company  and  its  agent  have  been  such  as  justified  the  insured,  when 
making  an  over-due  payment,  in  believing  that  the  agent  had  authority  to  receive  it. 
3.  Agency;  ratification  of -unauthorized  acts  0/ third  person.  —  Generally,  the  au- 
thority of  an  agent  is  altogether  personal,  and  cannot  be  delegated  to  another; 
yet,  both  the  agent  and  his  principal  may  ratify  the  unauthorized  acts  of  a  third 
person  in  their  behalf,  and  the  principal  is  bound  by  the  agent's  ratification  of  such 
unauthorized  act,  if  the  agent  himself  had  authority  to  perform  the  act. 

Appeal  from  the  City  Court  of  Mobile. 

Tried  before  the  Hon.  C.  F.  Moulton. 

This  action  was  brought  by  Mrs.  Julia  Huth,  the  widow  of 
Francis  A.  Huth,  deceased,  against  the  appellant,  a  corporation 
chartered  under  the  laws  of  Missouri ;  was  founded  on  a  policy 
of  insurance  for  $3,000,  which  the  deceased  had  effected  on  his 
own  life,  in  favor  of  his  widow,  with  said  corporation ;  and  was 
commenced  on  the  21st  day  of  March,  1872.  The  policy  was 
dated  on  the  1st  June,  1870.  Its  material  stipulations,  the 
construction  of  which  is  involved  in  the  case,  are  copied  at 
length  in  the  opinion  of  the  court.  By  its  terms,  the  annual 
premiums  were  payable  semi-annually,  on  the  1st  day  of  June 
and  the  1st  day  of  December.  The  second  payment  for  the 
year  1870  was  made  to  one  Smith,  who  was  acting  for  one 
Poindexter,  the  defendant's  agent  in  Mobile  ;  and  said  Smith 
testified  that  it  was  not  made  until  after  the  expiration  of 
thirty  days  from  the  time  when  it  became  due,  and  that  Poin- 
dexter received  the  money  from  him  without  objection.  About 
the  time  when  the  premium  became  due  on  the  1st  of  June, 
1871,  Poindexter  gave  the  receipt  to  Smith  for  collection,  and 
he  presented  it  to  the  insured,  who  asked  for  further  time ; 
and  Poindexter  afterwards  told  Smith  that  he  had  granted  an 
extension  of  time.  Smith  kept  the  receipt  until  some  time  in 
September,  and  then  returned  it  to  Poindexter.  On  the  7th 
October,  1871,  the  insured  sent  for  Smith,  told  him  that  he 
had  the  money  to  pay  his  premium,  and  asked  him  to  go  to  the 
insurance  office  and  pay  it  for  him.  On  the  9th  October, 
Smith  received  the  money  from  him,  and  carried  it  to  Poin- 
dexter's  office  ;  and  finding  that  Poindexter  was  absent,  he  paid 
it  to  one  Kennerly,  who  was  in  Poindexter's  office,  and  had 
possession  of  the  defendant's  premium  receipts,  and  who  gave 
him  the  proper  receipt  for  the  insured,  which  he  delivered. 
The  insured  was  sick  in  bed  when  Smith  saw  him  on  the  9th, 
and  he  died  on  the  14th  October.  Smith  testified,  that  he  did 
not  consider  him  dangerously  ill,  and  that  he  did  not  mention 
the  fact  of  his  sickness  to  Kennerly  when  paying  him  the 
money.  Kennerly  paid  over  the  money  to  one  Jones,  whom 
Poindexter  had  left  in  charge  of  his  business  during  his  absence, 
and  from  whom  Poindexter  received  it,  on  his  return  to  the 
city,  on  or  about  the  10th  October.     On  the  17th   October, 
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Poindexter  informed  the  company  of  his  death  ;  and  on  the 
21st,  in  his  report,  charged  himself  with  the  amount  of  the 
premium  received  as  above  stated.  The  company,  on  inquiring 
into  the  facts  of  the  case,  declined  to  receive  the  money,  and 
instructed  him  to  return  it. 

On  the  evidence  adduced,  of  which  the  above  is  a  brief  sum- 
mary, the  court  charged  the  jury  as  follows  :  "It  is  admitted 
by  the  defendant's  counsel,  that  the  policy  in  this  case  was 
issued  by  the  defendant,  and  that  the  first  annual  premium  was 
paid,  as  required  by  the  terms  of  the  policy.  It  is  expressed  in 
the  policy  that  the  life  of  Francis  A.  Huth  was  insured  for 
three  thousand  dollars.  Now,  if  you  believe,  from  the  evi- 
dence, that  the  insured  is  dead,  and  that  he  died  a  natural  death, 
and  of  the  disease  as  stated  by  the  witnesses,  and  not  in  conse- 
quence of  a  disease  contracted  or  death  from  any  of  the  excep- 
tional causes  expressed  in  the  policy,  then  the  plaintiff  would 
be  entitled  to  recover,  as  the  policy  is  made  payable  to  her  as 
the  wife  of  the  deceased.  In  this  event,  the  plaintiff  would  be 
entitled  to  recover  the  amount  of  the  policy,  with  legal  interest, 
to  be  computed  from  after  sixty  days  from  the  presentation  of 
the  claim  by  the  plaintiff  ;  and  the  defendant  would  be  entitled, 
from  that  amount,  to  a  credit  for  the  amount  of  such  premium 
notes  issued  by  the  defendant  to  the  insured.  This  sum  should 
be  deducted  from  the  amount  of  the  policy  before  you  compute 
the  interest ;  and  the  verdict  should  be  for  the  balance,  if  you 
find  for  the  plaintiff.  If  you  should  find  that  the  insured  came 
to  his  death  in  consequence  of  a  violation  of  any  of  the  condi- 
tions specified  and  excepted  in  the  policy,  then  your  verdict 
should  be  for  the  defendant." 

The  defendant  excepted  to  this  charge,  and  requested  the 
following  charges,  which  were  in  writing :  — 

"  1.  The  policy  sued  on  means,  that  if  there  be  a  default  in 
the  payment  of  any  premium,  after  the  first  annual  premium 
has  been  paid,  the  policy  is  forfeited,  except  for  the  purpose  of 
being  surrendered  by  the  holder,  that  he  may  receive,  in  consid- 
eration thereof,  a  paid-up  policy,  such  as  is  described  in  the 
policy  to  be  surrendered. 

"2.  If  the  jury  believe,  from  the  evidence,  that  there  has 
been  a  default  in  the  payment  of  any  premium  since  the  first 
annual  payment,  which  default  has  not  been  waived  by  the  de- 
fendant, or  its  agent  thereunto  lawfully  authorized,  the  plain- 
tiff cannot  recover  in  this  action. 

"  3.  An  agent  cannot  delegate  his  authority,  unless  em- 
powered so  to  do  by  his  principal ;  and  if  the  jury  believe, 
from  the  evidence,  that  Poindexter  was  the  company's  agent, 
and  had  no  such  power  of  delegation  from  his  principal,  the  re- 
ceipt of  the  premium  by  Kennerly,  as  Poindexter's  agent,  did 
not  bind  the  defendant,  unless  ratified  by  the  defendant. 
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"  4.  Poindexter  had  no  express  authority,  under  his  written 
contract  of  agency  with  the  defendant,  or  under  the  printed  by- 
laws and  regulations  of  the  defendant,  which  have  been  given 
in  evidence,  to  waive  a  forfeiture  of  the  pohcy  by  receiving  the 
premium  after  a  default  in  the  payment  of  the  same  ;  but  the 
jury  must  look  to  the  whole  evidence,  and  if  they  find  that 
there  was  no  express  authority  to  the  agent  to  receive  the  pre- 
mium and  waive  the  forfeiture,  the  defendant  cannot  be  held 
liable  on  the  ground  of  express  authority  ;  and  if  they  believe, 
from  the  evidence,  that  there  has  not  been  a  subsequent  ratifi- 
cation by  the  defendant  of  the  act  of  the  agent,  the  defendant 
cannot  be  held  liable  on  the  ground  of  subsequent  ratification. 
But,  though  there  may  have  been  neither  express  authority 
from  the  defendant  before  the  act,  nor  a  subsequent  ratification 
of  it  by  him,  yet,  if  these  acts  and  conduct  of  his,  known  to  the 
insured,  which  justified  the  insured  to  infer  that  the  defendant 
had  given  the  authority,  and  if  the  jury  further  believed  that 
the  insured  had  reasonable  grounds  for  this  inference,  then  the 
defendant  would  be  liable  for  the  act  of  the  agent. 

"  5.  But  the  jury  cannot  take  into  consideration  any  acts  or 
conduct  of  the  defendant  tending  to  establish  such  inference,  if 
the  insured  had  express  notice  that  the  agent  had  no  such 
authority  ;  and  the  insured  was  bound  by  a  notice  to  that 
effect,  printed  on  the  back  of  the  policy. 

"  6.  One  of  the  stipulations  in  the  contract,  on  the  part  of 
the  insured,  is,  that  he  was  in  good  health ;  that  is  to  say,  in 
the  state  of  health  described  in  his  application  for  insurance  ; 
and  another  stipulation  is,  that  if  application  is  made  for  a  re- 
newal of  the  policy,  after  it  had  been  forfeited  by  reason  of  the 
non-payment  of  a  premium  when  due,  the  application  must  be 
accompanied  with  a  certificate  as  to  the  health  of  the  applicant, 
that  the  defendant  may  judge  whether  it  will  renew  the  policy 
or  not ;  and  if  the  jury  believe,  from  the  evidence,  that  the  as- 
sured, when  the  renewal  premium  was  paid,  was  ill  of  the  dis- 
ease of  which  he  died,  and  there  was  a  concealment  of  this  fact 
from  the  agent,  this  would  be  a  fraud  upon  the  defendant,  and 
would  vitiate  the  renewal  to  the  extent  of  rendering  it  null 
and  void. 

"7.  Although  the  jury  should  believe  that  the  assured  had 
reasonable  ground  to  infer,  from  the  previous  course  of  deal- 
ing between  the  defendant  and  its  agent,  that  the  agent  had 
authority  to  dispense  with  the  presentation  of  the  certificate  as 
to  health  ;  yet  this  would  not  justify  the  concealment  men- 
tioned in  the  last  charge. 

"  8.  Although  the  jury  should  find,  from  the  evidence,  that 
the  plaintiff  had  reasonable  grounds  to  believe,  from  the  pre- 
vious course  of  dealing  between  the  defendant  and  its  agent. 
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Poindexter,  that  the  latter  had  authority  to  receive  premiums 
after  due,  and  thereby  waive  the  forfeiture  of  policies,  —  the 
party  applying  for  renewal  being  in  his  usual  health,  as  stated 
in  his  original  application  for  insurance ;  yet  this  would  not 
show  an  authority  in  the  agent  to  receive  premiums  after  due, 
and  waive  forfeitures,  the  party  applying  for  renewal  being  sick, 
and  the  sickness  being  concealed  from  the  agent. 

"  9.  The  renewal  of  a  policy  is,  in  effect,  the  issuance  of  a 
new  policy  ;  and  if  the  jury  find  that  the  agent,  Poindexter, 
had  the  power  to  grant  a  renewal,  the  same  good  faith  should 
have  been  practised  towards  him,  when  the  renewal  was  asked 
for,  as  the  law  requires  in  cases  of  application  for  original  poli- 
cies ;  and  if  the  jury  find  that,  when  the  last  premium  was 
paid,  a  material  fact  was  concealed  from  him,  this  concealment 
would  vitiate  the  renewal,  it  being  a  fraud  in  fact  upon  the  de- 
fendant, and  the  plaintiff  cannot  recover." 

The  court  refused  each  of  these  charges,  and  the  defendant 
excepted  to  their  refusal ;  and  the  refusal  of  these  charges  as 
asked,  together  with  the  charge  given  by  the  court,  and  sev- 
eral rulings  on  questions  of  evidence,  which  are  immaterial, 
are  now  assigned  as  error. 

R.  &  O.  J.  Semmes,  for  appellant. —  1.  The  judgment  must 
be  reversed,  on  account  of  the  manifest  error  in  the  affirmative 
charge  of  the  court,  construing  the  policy  as  if  it  contained  no 
forfeiture  clause.  The  proper  construction  of  this  clause  is  as- 
serted in  the  first  charge  asked.  The  whole  scheme  of  life  in- 
surance is  based  on  the  idea  that  the  payment  of  the  annual 
premiums,  in  consideration  of  which  the  policy  is  granted,  is  a 
condition  precedent,  the  failure  or  non-performance  of  which 
works  a  forfeiture  of  the  policy  ;  and  the  courts  have  so  uni- 
formly held.  Howell  v.  Knickerbocker  Life  Insurance  Com- 
pany, 44  N.  Y.  276  ;  Want  v.  Blunt,  12  East,  183  ;  Nightin- 
gale V.  State  Mutual  Life  Insurance  Company,  5  R.  I.  38  ; 
Inman  v.  Western  Fire  Insurance  Company,  12  Wendell,  452  ; 
Hammond  v.  Amer.  Mutual  Life  Insurance  Company,  10  Gray, 
366  ;  Bouton  v.  Amer.  Mutual  Life  Insurance  Company,  25 
Conn.  542. 

2.  The  other  charges  asked  and  refused  assert  in  effect  two 
propositions  :  1st,  that  the  policy  was  forfeited  by  the  non-pay- 
ment of  the  premium  due  Ist  June,  1871,  for  more  than  thirty 
days  after  it  became  due ;  and,  2d,  that  this  forfeiture  was  not 
waived  by  the  defendant.  The  first  of  these  propositions  is  the 
express  stipulation  of  the  parties  themselves,  as  contained  in 
the  policy.  The  second  proposition  opens  up  all  the  facts  of 
the  case,  and  several  points  of  law  arising  on  those  facts  ;  to 
which  the  attention  of  the  court  is  specially  invited,  as  this  is 


534  SUPREME  COURT 

[Mound  City  Mutual  Life  lusurance  Company  v.  Huth.] 
the  first  case  which  has  arisen  for  the  decision  of  our  courts,  on 
a  question  of  life  insurance,  —  a  business  which  is  rapidly  ex- 
tending, and  which  involves  many  important  interests.  First, 
as  to  the  powers  of  the  agent :  Poindexter  was  a  special  and 
limited  agent,  who  had  no  power  to  make  or  alter  contracts,  or 
to  waive  forfeitures  once  incurred ;  and  whose  whole  duties 
were  confined  to  receiving  and  forwarding  applications  for  pol- 
icies, and  receiving  the  premiums  when  the  policies  were  issued 
by  the  company.  As  to  the  difference  between  such  an  agent 
and  a  general  agent,  see  Story  on  Agency,  §  19.  The  insured 
was  duly  notified  of  this  limitation  of  the  powers  of  the  agent, 
which  was  printed  on  the  back  of  his  policy,  and  which  thereby 
became  a  part  of  the  contract  itself.  1  Phillips  on  Insurance, 
§  68.  This  being  the  written  contract  of  the  parties,  no  evi- 
dence of  a  custom,  as  to  a  different  mode  of  dealing,  could  be 
received  to  contradict  it.  Howell  v.  Knickerbocker  Life  Insur- 
ance Company,  44  N.  Y.  282  ;  Ruse  v.  Mutual  Benefit  Life 
Insurance  Company^  23  N.  Y.  516.  The  testimony  of  Smith, 
which  was  relied  on  to  prove  such  custom,  or  course  of  dealing, 
was  inadmissible  for  the  further  reason,  that  it  was  not  shown 
the  insured  had  any  knowledge  of  such  course  of  dealing. 
Story  on  Agency,  §  81 ;  Smith's  Mercantile  Law,  170  ;  *S'^ 
John  V.  Redmond,  9  Porter,  428.  The  indulgence  which  Poin- 
dexter gave  was  not  accepted  by  the  insured ;  and  the  pre- 
mium receipt  had  been  withdrawn  from  Smith  several  weeks  at 
least  before  the  insured  paid  him  the  money.  The  circum- 
stances under  which  the  receipt  was  afterwards  procured,  with- 
out a  shadow  of  authority  on  the  part  of  any  of  the  persons 
connected  with  its  delivery,  constituted  a  fraud  on  the  defend- 
ant, which  was  promptly  repudiated  on  the  discovery  of  the 
facts. 

Second.  The  concealment  of  Huth's  illness  at  the  time  the 
receipt  was  procured  and  delivered  to  him  was  a  fraud  on  the 
defendant,  and  avoided  the  policy.  The  policy  was  at  that 
time  forfeited,  and  could  only  be  restored  by  the  company  it- 
self, the  agent  having  no  such  power.  If  application  had  been 
made  to  the  company  for  a  restoration  of  the  policy,  the  con- 
ditions required  a  certificate  as  to  the  health  of  the  insured  ; 
and  these  conditions  were  printed  on  the  back  of  the  policy. 
Admitting,  for  the  sake  of  argument,  that  Poindexter  had  au- 
thority to  restore  the  forfeited  policy,  the  insured  was  bound 
to  present  this  certificate  as  to  his  health.  Even  if  the  policy 
had  contained  no  such  stipulation,  and  nothing  had  been  stated 
in  the  printed  notice  as  to  a  certificate  of  health,  the  insured 
was  bound  in  good  faith  to  disclose  his  condition.  Health  is 
the  most  important  element  in  the  business  of  life  insurance, 
and  lies  at  the  foundation  of  the  contract.     Good  faith  requires 
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that  the  insurer  shall  be  put  in  possession  of  all  the  facts  mate- 
rial to  the  proposed  risk  ;  and  a  misrepresentation,  or  conceal- 
ment, will  avoid  the  contract.  Huguenin  v.  Rayley^  6  Taunton, 
186 ;  Maynard  v.  Rhodes,  5  Dow.  &  Ry.  266  ;  Morrison  v. 
Muspratt^  4  Bing.  60 ;  Lindenau  v.  Desborough,  3  Man.  & 
Ry.  45. 

J.  Little  Smith,  contra. —  1.  If  there  was  any  forfeiture, 
it  was  waived.  The  defendant's  agent  had  given  the  insured 
time  in  the  paj'ment  of  a  previous  premium,  and  had  consented 
to  do  so  in  regard  to  the  last  premium.  The  general  usage  of 
the  defendant  and  its  agent,  and  their  course  of  dealing  with 
the  insured,  show  that  the  right  of  forfeiture  was  waived,  al- 
though the  last  payment  was  not  made  punctually,  and  although 
the  insured  was  sick  when  it  was  made.  The  authorities  are 
clear  and  full  to  this  point.  Miller  v.  Brooklyn  Life  Insurance 
Company,  12  Wallace,  285-302 ;  Buckhee  v.  United  States 
Insurance  Company,  1  Bigelow's  Ins.  Rep.  406 ;  Helm  v. 
Phil.  Insurance  Company,  1  lb.  688 ;  Hodsdon  v.  Guardian 
Life  Insurance  Company,  97  Mass.  144  -,  S.  C.  1  Big.  Ins.  R. 
219 ;  Wing  v.  Harvey,  2  Big.  Ins.  R.  365,  and  note  ;  Rock- 
well v.  Mutual  Life  Insurance  Company,  1  lb.  726 ;  Moivry  v. 
Home  Ins.  Co.  lb.  703 ;  Bliss  on  Life  Insurance,  §§  267,  297, 
298. 

2.  There  could  be  no  forfeiture,  independently  of  these  rea- 
sons, because  the  premium  was  paid,  so  far  as  the  company 
was  concerned.  The  proof  shows  that  the  company  charged 
up  to  the  agent  the  premiums  due  but  not  paid ;  and  the  agent 
permitted  this,  and  became  responsible  to  the  company,  be- 
cause he  wished  to  earn  the  commissions  on  renewal,  which 
would  accrue  so  long  as  the  policies  remained  in  force,  but 
ceased  if  the  policies  were  allowed  to  be  forfeited.  So  long 
as  the  company  held  Poindexter  liable,  and  were  willing  to 
reap  the  benefit  of  the  continuing  policies,  they  could  not 
repudiate  and  treat  the  policy  as  forfeited.  This  ends  the 
question  whether  the  payment  of  the  premium  was  a  condition 
precedent. 

3.  It  must  be  borne  in  mind,  in  considering  this  case,  that 
the  burden  of  showing  a  non-compliance  on  the  part  of  the 
assured  with  the  conditions  of  the  policy  is  on  the  defendant. 
Bliss  on  Insurance,  590,  §  380 ;  1  Bigelow's  Ins.  R.  ^18,  726 ; 
2  lb.  370  ;  13  Gray,  431 ;  12  Gush.  426. 

4.  The  policy  is  written  by  the  defendant,  and  is  to  be  con- 
strued most  strongly  against  the  writer.  The  policy  expressly 
provides,  that  if  the  first  premium  has  been  fully  paid,  no 
subsequent  default  shall  work  a  forfeiture  of  the  policy.  This 
was  held  out  as  an  inducement  to  persons  to  insure  in  the  com- 
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pany  ;  and,  as  a  further  inducement,  it  was  also  stipulated  that 
the  assured  might  change  the  contract,  cease  all  further  obli- 
gation to  pay,  and  convert  the  original  policy -into  a  paid-up 
policy,  provided  such  election  was  made  within  thirty  days 
after  default.  It  was  also  provided,  in  case  of  such  election, 
that  not  only  the  amount  due  on  loans,  but  all  other  indebted- 
ness to  the  company,  should  be  first  deducted.  The  proper 
construction  of  this  clause,  tested  by  the  rules  applicable  in 
such  cases  as  above  quoted,  is,  that  the  company  agreed,  after 
the  first  payment  was  made,  to  trust  to  the  credit  of  the  as- 
sured, guarantied  by  Poindexter,  and  the  policy  became  oper- 
ative, and  only  forfeitable  or  convertible  at  the  election  of  the 
assured.  If  the  policy  was  forfeited  by  such  default,  there 
would  be  no  consideration  to  support  the  agreement  that  the 
assured  could  convert  it  into  a  policy  of  a  different  kind. 

5.  The  policy  can  derive  no  aid  or  force  from  the  notice  in- 
dorsed on  it,  which  is  not  referred  to  in  the  policy,  and  forms  no 
part  of  it.  The  mere  publication  of  such  notices  does  not  show 
that  the  party  assented  to  them,  or  even  that  he  had  knowledge 
of  them.  16  Wendell,  481 ;  5  Hill,  188 ;  5  Denio,  326  ;  6 
How.  U.  S.  344 ;  2  Greenl.  Ev.  §  215. 

B.  F.  SAFFOLD,  J.  — The  appellee  claimed  of  the  appel- 
lant the  full  amount  of  a  policy  of  insurance,  issued  by  the 
latter  in  her  favor,  on  the  life  of  her  husband,  Francis  A.  Huth. 
The  questions  at  issue  between  the  parties  are  embraced  in  the 
following  statement.  The  policy  contained  this  stipulation  : 
"  If  the  first  annual  premium  shall  have  been  fully  paid  to  this 
company,  and  default  shall  be  made  in  the  payment  of  any 
premiums  thereafter  to  become  due  and  payable,  then  such 
default  shall  not  work  a  forfeiture  of  this  policy ;  but  if  it  be 
surrendered  within  thirty  days  after  the  date  of  such  default, 
this  company  will,  in  consideration  thereof,  issue  a  paid-up 
policy,  payable  as  hereinbefore  provided,  for  the  amount  which 
could  be  bought  by  the  net  value  of  this  policy  (the  value  to 
be  determined  on  the  basis  and  assumptions  contained  in  sec- 
tion 29  of  an  act  of  the  State  of  Missouri,  entitled  '  An  act 
for  the  regulation  of  Life  Assurance,'  approved  March  10th, 
1869),  considered  as  a  gross  single  premium,  according  to  the 
single-premium  rates  of  this  company.  And  it  is  expressly 
understood,  that  the  sum  of  all  loans,  or  other  indebtedness, 
due  to  this  company,  shall  be  first  deducted  from  the  amount 
of  such  net  value."  The  premiums  in  this  case  were  payable 
semi-annually,  on  the  1st  of  June  and  December,  or  within 
thirty  days  thereafter.  On  the  back  of  the  policy  were  in- 
structions^  by  way  of  "  Notice  to  policy  holders,^^  one  of  which 
was  to  this  effect :  '-'•Powers  of  agents.  —  Agents  are  not  author- 
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ized  to  make,  alter,  or  discharge  contracts,  waive  forfeitures, 
or  bind  the  company  in  any  way  ;  their  duties  being  simply 
the  reception  and  transmission  of  applications  for  policies  and 
premiums,  under  the  rules  and  instructions  laid  down  in  their 
letters  of  appointment." 

The  premiums  of  the  first  year  having  been  paid  and  ac- 
cepted by  the  company,  the  one  due  June  1st,  1871,  or  thirty 
days  thereafter,  was  not  paid  until  October  9th,  1871.  It  was 
not  then  paid  to  the  company's  agent,  Poindexter,  nor  to  Jones, 
whom  Poindexter  left  in  charge  of  his  business  during  a  tem- 
porary absence ;  but  to  Kennerly,  who  seems  to  have  been 
acting  for  Jones.  The  money  was  handed  over  to  Poindexter 
on  the  10th  of  October,  1871.  Francis  Huth  died  on  the  14th. 
Poindexter  notified  the  company  of  his  death  on  the  17th,  but 
said  nothing  about  the  premiums.  On  the  19th,  the  secre- 
tary of  the  company  suggested  irregularity  in  its  payment; 
and  on  the  27th  of  November,  1871,  directed  Poindexter  to 
return  the  money  received  by  Kennerly,  who,  he  said,  had  no 
authority  to  receive  premiums,  or  waive  forfeitures,  and  to  cor- 
rect his  report  of  the  payment  which  he  had  made  on  the  2l8t 
of  October. 

1.  The  court  charged  the  jury,  in  substance,  as  we  construe 
the  charge,  that  the  first  annual  premium  having  been  paid,  as 
required  by  the  terms  of  the  policy,  default  made  in  the  pay- 
ment of  subsequent  premiums  would  not  forfeit  it ;  and  if  no 
other  obstacle  was  shown  than  such  default,  the  plaintiff  was  en- 
titled to  recover.  There  was  error  in  this  charge.  The  policy, 
on  its  face,  while  declaring  that  such  default  should  not  work 
an  absolute  forfeiture,  most  pointedly  expresses  what  should  be 
the  right  of  the  holder  in  such  a  case,  to  wit :  a  paid-up  policy 
for  the  amount  which  the  value  of  this  policy,  ascertained  in  a 
specified  way,  and  considered  as  a  gross  single  premium,  would 
buy,  according  to  the  single  premium  rates  of  this  company. 
The  premiums  were  to  be  paid  semi-annually,  as  long  as  the  in- 
sured lived,  and  it  is  impossible  to  construe  the  provision  that 
default  in  their  payment  after  the  first  year  should  not  work 
a  forfeiture  of  the  policy,  to  mean  that  no  payments  need  be 
made  after  the  first  year. 

2.  The  charges  asked  by  the  defendant,  and  refused,  may 
be  best  considered  in  a  general  manner.  Corporations,  of  a 
character  which  brings  them  into  extensive  and  promiscuous 
intercourse  with  the  public,  are  prone  to  endeavors  to  limit  their 
liability  in  a  way  not  sanctioned  by  the  general  law,  and  in- 
consistent with  their  duties  to  the  public.  The  courts  have  not 
hesitated  to  disregard  such  attempted  limitations,  and  to  hold 
them  to  the  legitimate  responsibilities  of  their  iDusiness.  In 
this  case,  the  agent  was  not  even  at  liberty  to  write  and  sign 
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a  receipt  for  the  premium,  when  paid  to  him  ;  but  he  had  to 
deliver  receipts  furnished  him,  signed  by  the  president  or  sec- 
retary, and  countersigned  by  him,  to  show  that  he  had  received 
the  money.  Yet  we  find  the  company  putting  into  his  hands, 
in  advance,  its  signed  receipts,  subject  only  to  his  good  faith  in 
disposing  of  them.  It  would  be  a  fraud  on  the  policy  holders, 
after  allowing  such  license  as  this,  to  suffer  the  company  to 
plead  its  instructions,  or  its  contract  with  the  agent,  in  abso- 
lute repudiation  of  its  receipt.  The  possession  of  it  by  the 
agent  is  calculated  to  deceive  the  policy  holder  in  respect  to  his 
authority.  A  payment  of  the  premium,  or  a  tender  of  it  within 
the  time,  would  be  sufficient  without  a  receipt.  If  the  same, 
after  the  time,  is  to  be  ineffectual  with  the  receipt,  the  agent, 
by  his  possession  of  it,  is  enabled  to  impose  on  the  policy 
holder  the  belief  that  he  is  authorized  to  deliver  it.  The  nat- 
ural construction  of  the  instructions  is,  that  the  agent  obtains 
the  receipt  from  the  company  after  he  has  received  the  pre- 
mium. 

The  second  semi-annual  premium  of  the  first  year  was  not 
paid  until  after  thirty  daj^s  from  the  time  it  became  due.  But 
the  agent  received  it,  and  transmitted  it  to  the  defendant,  who 
retained  it  without  objection.  This  was  clearly  a  waiver  of 
the  default  in  that  instance.  An  extension  of  time  was  given 
by  the  agent  to  Huth  on  the  premium  due  June  1,  1871,  and 
it  was  proved  that  he  frequently  gave  time  to  other  insured 
persons.  These  facts  must  modify  the  instructions  as  to  the 
powers  of  the  agent.  If  the  principal  does  not  adhere  to  his 
own  contract  with  his  agent,  he  is  bound  by  any  departure 
from  it  which  third  persons  may  from  his  own  conduct  reason- 
ably attribute  to  his  authority.  Golding  v.  Merchant  ^  Co. 
43  Ala.  705.  The  deduction  is,  that  if  Poindexter  accepted 
the  payment  made  of  the  premium  due  June  1,  1871,  and 
sanctioned  the  giving  of  the  receipt,  when  informed  of  the 
facts  ;  and  if  the  conduct  of  the  defendants  had  been  such  as 
authorized  Huth,  when  he  made  the  payment,  to  believe  that 
the  agent  had  authority  to  waive  his  default,  then  the  default 
was  waived.  The  health  of  Huth  at  the  time  can  have  no 
other  effect  than  as  evidence  tending  to  show  whether  there 
was  a  waiver  or  not.  He  had  not  died,  and  he  had  not  mis- 
represented his  health.  He  was  in  good  health  when  his  de- 
fault first  occurred.  Perhaps  the  neglect  to  pay  was  due  en- 
tirely to  the  promise  of  the  agent  to  give  him  time,  and  would 
have  continued  longer  if  he  had  not  fallen  sick.  Miller  v. 
Brooklyn  Life  Ins.  Co.  12  Wall.  285. 

3.  The  defendant  is  not  bound  by  any  of  the  acts  of  Ken- 
nerly,  unless  in  the  way  of  subsequent  ratification  or  confir- 
mation, by  itself  or  its  authorized  agent.     The  authority  of  an 
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agent  is  exclusively  personal,  unless  from  the  express  language 
used,  or  from  the  fair  presumptions  growing  out  of  the  partic- 
ular transaction,  or  of  the  usage  of  trade,  a  broader  power  was 
intended  to  be  conferred  on  the  agent.  Story  on  Agency,  §  14. 
Both  the  principal  and  his  agent  may  ratify  the  acts  in  their 
behalf  of  an  unauthorized  person ;  and  the  principal  is  bound 
by  the  ratification  or  adoption  of  his  agent,  if  the  agent  had 
authority  to  do  the  thing  which  he  ratified  or  adopted.  Story 
on  Agency,  §§  239,  244,  249. 

As  the  exceptions  to  testimony  are  not  argued  by  the  appel- 
lant, and  do  not  seem  to  be  difl&cult  of  solution,  we  omit  the 
consideration  of  them. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Carter,  Kirtland  &  Co.  v,  Happel  et  al. 

Creditors^  Bill  to  set  aside  Fraudulent  Conveyance. 

Validity  of  conveyance  by  insolvent  debtor,  to  family  relatives,  for  valuable  constdera-    

tion,  with  secret  reservation  of  possession  to  himself.  —  The  bill  in  this  case  was  filed     49 
by  creditors  of  an  insolvent  debtor,  to  set  aside,  on  the  ground  of  fraud,  convey-     ^ 
ances  of  all   his  property,  for  a  recited  valuable  consideration,  to  his  family  rela- 
tives ;  and  the  evidence  was  held  to  be  insuflScient  to  overcome  the  positive  denials 
of  the  answers  and  the  testimony  of  the  defendants  themselves. 

Appeal  from  the  Chancery  Court  of  Hale. 

Heard  before  the  Hon.  A.  W.  Dillard. 

The  bill  in  this  case  was  filed  on  the  15th  day  of  August, 
1867,  by  Carter,  Kirtland  &  Co.,  and  Tracy,  Irwin  &  Co.,  the 
appellants,  as  creditors  of  Philip  Happel,  against  said  Philip 
Happel,  Henry  H.  Happel,  his  son,  William  N.  Knight,  his 
son-in-law,  and  Ephraim  Knight,  the  father  of  said  William 
N.  Knight ;  and  sought  to  set  aside,  on  the  ground  of  fraud, 
certain  conveyances  of  real  estate,  made  by  said  Philip  Happel 
to  the  other  defendants  on  the  10th  day  of  August,  1866.  One 
of  said  deeds  conveyed  to  said  Ephraim  Knight  a  house  and  lot 
in  Greensboro,  and  forty  acres  of  woodland  in  the  vicinity,  for 
the  specified  consideration  of  $10,600  in  hand  paid ;  $10,000 
being  the  price  of  the  house  and  lot,  and  $600  the  price  of  the 
woodland.  The  other  deed,  which  was  dated  the  same  day, 
conveyed  to  said  H.  H.  Happel  and  Wilham  N.  Knight,  for 
the  specified  consideration  of  $2,500,  a  storehouse  and  lot  in 
Greensboro.  The  bill  alleged  that  said  Philip  Happel,  at  the 
time  these  deeds  were  executed,  was  in  failing  circumstances, 
if  not  insolvent ;  that  the  deeds  conveyed  all  his  visible  prop- 
erty, and  were  intended  to  hinder,  delay,  and  defraud  his  cred- 
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itors  in  the  collection  of  their  debts ;  that  the  grantees  were 
cognizant  of  his  pecuniary  condition,  and  participated  in  his 
fraudulent  intent ;  and  that  no  consideration  in  fact  passed  be- 
tween the  parties  to  the  deeds.  The  deeds  were  without  attest- 
ing Avitnesses,  and  were  admitted  to  probate,  on  the  acknowl- 
edgment of  the  grantor  and  his  wife,  in  December,  1866. 

Service  of  process  was  perfected  on  all  the  defendants,  on  the 
22d  August,  1867.  On  the  17th  October  following,  separate 
answers  were  filed  by  Philip  Happel,  Henry  H.  Happel,  and 
Ephraim  Knight.  Philip  Happel  admitted  the  correctness  of 
the  complainants'  demands,  and  his  own  insolvency  at  the  time 
the  deeds  were  executed  ;  but  denied  all  the  charges  of  fraud, 
and  asserted  that  the  full  amount  of  the  purchase  money,  as 
recited  in  the  deeds,  was  paid  to  him  in  good  faith  at  the  time. 
Ephraim  Knight  and  Henry  H.  Happel  each  denied  all  knowl- 
edge on  his  part  of  the  embarrassed  condition  of  Philip  Hap- 
pel at  the  time  of  the  execution  of  the  deeds,  and  asserted  his 
payment  of  the  purchase  money,  in  good  faith,  as  recited  in 
the  deeds.  Philip  Happel  having  remained  in  possession  of  the 
house  and  lot  sold  and  conveyed  to  Ephraim  Knight,  he  ex- 
plained his  retention  of  possession,  by  asserting,  in  his  answer, 
that  he  did  so  under  a  verbal  agreement  between  himself  and 
said  Knight,  contemporaneous  with  the  sale  and  conveyance,  by 
which  he  was  allowed  to  retain  possession  of  the  house  and  lot, 
free  of  rent,  and  cut  timber  from  the  land,  until  the  end  of  the 
year  1866  ;  and  that  his  subsequent  possession  was  held  under 
a  contract  for  the  payment  of  rent ;  and  the  answer  of  said 
Ephraim  Knight  contained  similar  allegations.  An  answer  was 
also  filed  by  William  N.  Knight,  on  the  26th  November,  1867, 
in  which  he  denied  all  knowledge  on  his  part,  at  the  time  of  his 
purchase  jointly  with  Henry  H.  Happel,  of  the  embarrassed 
pecuniary  condition  of  said  Philip  Happel ;  asserted  that  his 
purchase  was  made  in  good  faith,  and  the  purchase  money  paid 
in  full ;  and  stated  that  he  was  cognizant  of  the  transactions 
between  Philip  Happel  and  Ephraim  Knight,  and  saw  the  pur- 
chase money  paid  in  full  ($10,600),  in  gold  ;  also,  that  Philip 
Happel's  retention  of  possession  was  under  and  by  virtue  of 
said  parol  agreement  between  him  and  Ephraim  Knight. 

On  the  7th  day  of  October,  1867,  the  property  sold  and  con- 
veyed by  Philip  Happel  to  Ephraim  Knight,  as  above  described, 
was  sold  by  the  sheriff  of  Hale  County,  under  an  execution 
against  Philip  Happel,  issued  on  a  judgment  against  said  Philip 
Happel,  in  favor  of  Robertson  &  Hudson,  for  $725.95,  which 
was  rendered  by  the  Circuit  Court  of  said  county  at  its  Spring 
Term,  1867 ;  and  at  said  sale,  William  N.  Knight  became  the 
purchaser,  at  the  price  of  $150,  and  received  the  sheriff's  deed 
for  the  property.      In  his  original  answer,  said  William  N. 
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Knight  did  not  mention  this  sale  or  purchase  ;  but  on  the  7th 
June,  1869,  he  filed  an  amended  answer,  in  which  he  stated 
these  facts,  and  claimed  title  to  the  property  under  his  purchase 
at  said  sheriff's  sale  ;  and  on  the  next  day,  June  8th,  1869,  he 
filed  a  cross-bill,  alleging  that  the  judgment  of  Robertson  & 
Hudson  was  a  lien  on  all  the  property  of  Philip  Happel,  which 
had  been  conveyed  by  the  deeds  above  described,  superior  to  the 
lien  which  the  complainants  had  acquired  by  their  bill ;  asserted 
his  own  title  under  the  deed  from  the  sheriff  to  the  prop- 
erty conveyed  to  Ephraim  Knight,  and  prayed  that  the  com- 
plainants be  not  allowed  to  subject  said  property  to  the  satis- 
faction of  their  demands.  Ephraim  Knight,  Philip  Happel, 
Henry  H.  Happel,  and  the  complainants  in  the  original  bill, 
were  made  defendants  to  the  cross-bill,  and  filed  separate  an- 
swers thereto.  The  complainants,  in  their  answer,  denied  that 
the  judgment  of  Robertson  &  Hudson  was,  or  could  be,  a  lien 
on  the  property  which  they  sought  by  their  bill  to  subject  to 
the  satisfaction  of  their  demands,  or  that  said  William  N. 
Knight  acquired  any  interest  in  said  property  by  his  alleged 
purchase  at  sheriff's  sale ;  and  they  alleged  that  said  Ephraim 
Knight,  after  said  purchase  at  sheriff's  sale  by  William  N. 
Knight,  in  furtherance  of  the  original  fraudulent  purpose  of  the 
defendants,  conveyed  the  said  property  to'  Mrs.  Mary  J.  Hap- 
pel, the  wife  of  said  Philip  Happel,  the  consideration  recited  in 
the  deed  being  $3,500.  The  other  defendants,  in  their  answers, 
admitted  all  the  allegations  of  the  cross-bill. 

The  validity  of  the  complainants'  debts,  and  the  insolvency 
of  Philip  Happel  at  the  time  the  conveyances  were  executed, 
were  admitted.  The  complainants  took  the  depositions  of  two 
witnesses,  who  testified  that  the  possession  and  use  of  the  prem- 
ises reserved  to  Philip  Happel,  by  the  parol  agreement  between 
him  and  Ephraim  Knight,  was  worth  from  $250  to  $300.  The 
depositions  of  all  the  defendants  were  taken  on  their  own  be- 
half, and  fully  sustained  all  the  allegations  of  their  answers. 
Ephraim  Knight  further  testified  that  the  money  which  he  paid 
to  Phihp  Happel,  as  the  price  of  the  said  house  and  lot  and 
land,  was  saved  and  hoarded  by  him  during  the  late  war  ;  and 
that  he  used  the  money,  in  making  said  purchase,  as  a  perma- 
nent investment.  Philip  Happel  testified  that  he  owed  about 
$20,000  at  the  time  of  the  execution  of  the  two  conveyances 
attacked  for  fraud  in  this  case,  and  knew  that  he  was  insolvent, 
but  he  had  not  communicated  to  the  other  defendants  any  in- 
formation as  to  his  pecuniary  condition  ;  and  that  of  the  $10,- 
600  received  from  Ephraim  Knight,  he  had  advanced  about 
$3,000  to  his  son,  said  Henry  H.  Happel,  to  enable  him  to  carry 
on  planting  operations  on  a  large  scale  during  the  year  1867, 
and  had  consumed  the  residue  in  the  payment  of  his  family  ex- 
penses. 
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On  final  hearing,  on  pleadings  and  proof,  the  chancellor  dis- 
missed the  bill  holding  that  the  evidence  was  not  sufficient  to 
overcome  the  denials  of  the  answer ;  and  his  decree  is  now 
assigned  as  error. 

Jas.  J.  Gaerett,  W.  &  J.  Webb,  and  Morgan,  Bragg  & 
Thorington,  for  appellants. 

Coleman  &  Seay,  contra. 

B.  F.  SAFFOLD,  J.  — The  purpose  of  the  bill,  filed  by  the 
appellants  as  creditors,  was  to  have  set  aside  certain  convey- 
ances of  real  estate  made  by  their  debtor,  Philip  Happel,  on  the 
ground  of  fraud.  The  said  Happel,  being  at  the  time  in  fail- 
ing circumstances,  did  convey  to  E.  Knight  a  house  and  lot  in 
Greensboro,  and  a  tract  of  land  containing  forty  acres  ;  the  first, 
in  alleged  consideration  of  $10,000  paid ;  and  the  other,  of  $600 
paid.  On  the  same  day  he  also  conveyed  a  storehouse  to 
Henry  H.  Happel  and  William  N.  Knight,  his  son  and  son-in- 
law,  in  expressed  consideration  of  $2,500  paid.  This  was  about 
all  of  the  property  he  had.  The  appellants  were  simple  con- 
tract creditors  without  a  lien,  but  their  claims  were  admitted  to 
be  correct  and  unpaid.  The  answers  of  the  defendants,  required 
to  be  under  oath,  denied  any  fraud  outright ;  and  their  testi- 
mony was  directly  to  the  effect  that  E.  Knight  had  paid  for  the 
property  sold  to  him  the  price  mentioned,  and  admitted  to  be 
adequate,  in  lawful  money,  derived  from  gold  which  he  had 
hoarded  during  the  war  ;  and  that  the  vendees  of  the  store- 
house had  also  paid  money,  derived  from  specified  means  of  a 
legitimate  character. 

The  only  facts  or  circumstances  calculated  to  cast  suspicion 
on  the  completeness  of  the  testimony  on  behalf  of  the  defend- 
ants were,  1st,  that  by  a  verbal  agreement,  contemporaneous 
with  the  sale,  the  vendor  (Happel)  was  to  occupy  the  house 
and  lot  sold  to  E.  Knight,  free  of  rent  from  the  date  of  the  sale, 
August  10,  1866,  to  the  first  of  January  ensuing,  and  during 
the  same  time  to  get  wood  from  the  tract  of  land  without  charge. 
2d.  A  sale  of  the  house  and  lot  to  Mrs.  Happel,  wife  of  his 
vendor,  by  E.  Knight,  in  1869,  for  $3,500.  3d.  A  claim  set 
up  in  a  cross-bill  by  William  N.  Knight,  that  after  the  original 
bill  was  filed,  he  bought  the  house  and  lot  in  question,  at  a  sale 
by  the  sheriff  under  an  execution  issued  on  a  judgment  ren- 
dered in  April,  1867,  against  the  grantor,  Happel,  in  favor  of 
Robinson  &  Hudson,  which  judgment,  he  said,  was  a  lien  on 
that  property ;  and  the  admission  of  Philip  Happel  and  E. 
Knight  that  it  was  so,  though  the  latter  said  he  did  not  know 
of  it  when  he  made  his  purchase.     This  judgment  was  ren- 
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dered  nearly  a  year  after  the  sale  to  E.  Knight ;  and  what  is 
said  of  it  by  the  defendants  is  claimed  by  the  appellants  to 
have  proceeded  from  a  consciousness  on  their  part  of  the  bad 
faith  of  their  transactions,  and  a  desire  to  fortify  their  fraud  by 
another  source  of  title. 

The  circumstances  of  fraud  above  stated  are  not  sufficient  to 
overcome  the  sworn  answers  of  the  defendants,  and  their  pos- 
itive testimony,  in  denial  of  any  fraud  in  fact  or  intention. 
They  give  an  account  of  the  suspected  transactions  which  can- 
not be  overcome  by  merely  suspicious  circumstances.  The 
deed  of  Happel  for  the  house  and  .lot  was  recorded  within  a 
reasonable  time,  and  just  before  the  term  of  his  occupancy  un- 
der the  verbal  agreement  was  to  expire.  This  occupancy  was 
no  more  than  a  badge  of  fraud,  susceptible  of  explanation. 
This  explanation  is  found  in  the  evidence,  that  the  considera- 
tion was  adequate,  and  was  paid  ;  that  the  vendee,  E.  Knight, 
did  not  know  of  the  insolvency  of  his  vendor,  Happel ;  the 
advantage  or  benefit  reserved  to  the  said  grantor  was  inconsid- 
erable and  temporary  ;  and  the  time  of  year  was  unfavorable, 
either  for  procuring  or  disposing  of  a  house  and  lot  by  r'ent. 
P.  ^  M.  Bk.  of  Mobile  v.  Borland,  5  Ala.  531 ;  Ravesies  v. 
Alston,  lb.  297  ;  Blocker  v.  Burness,  2  Ala.  354  ;  Henderson 
V.  Mahry,  13  Ala.  713  ;  Crawford  v.  Kirksey,  and  Harkins  v. 
Bailey,  June  Terra,  1872. 

The  sale  of  the  house  and  lot  to  Mrs.  Happel  by  E.  Knight, 
in  1869,  for  a  sum  greatly  less  than  he  had  given  for  it,  and 
the  admission  by  him  and  Philip  Happel  that  the  judgment  of 
Robinson  and  Hudson  was  a  lien  on  the  property,  are  slight 
and  inconclusive  evidences  of  fraud.  The  judgment  may  have 
been  a  lien  for  aught  that  appears.  Knight  had  a  right  to  give 
Mrs.  Happel  the  house  if  he  chose.  Because  he  sold  it  to  her 
for  about  one  third  of  what  he  had  given  for  it,  we  cannot  con- 
clude that  he  did  not  pay  the  amount  he  swears  he  did.  Philip 
Happel  gives  a  very  reasonable  account  of  what  disposition 
he  made  of  the  money  received  from  him. 

The  cross-bill  fails  with  the  dismissal  of  the  original  bill. 

The  decree  is  affirmed. 


Price  et  al.  v.  Stone  et  al. 

Action  on  Sheriff^ s  Official  Bond, 

1.  Assignments  of  errornot  insisted  on.  —  The  settled  practice  of  this  court  is,  to 
consider  those  questions  only  which  are  raised  by  the  assignments  of  error,  and 
insisted  on  in  the  argument  or  brief  of  the  appellant's  counsel. 

2.  Assignment  of  breaches;  counts  held  in  case  and  not  in  trespass.  —  In  an  action 
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on  a  sheriffs  official  bond,  a  count  which  alleges,  as  a  breach,  that  the  sheriff, 
under  color  of  his  office,  but  without  authority  of  law,  took  possession  of  a  steam- 
boat belonging  to  plaintiffs,  under  a  libel,  or  writ  of  seizure,  issued  by  a  state 
court  as  a  court  of  admiralty,  by  means  whereof  said  boat  was  wholly  lost  to  plain- 
tiffs, is  a  count  in  case,  and  not  in  trespass,  although  it  also  alleges  that  the  libel, 
or  writ  of  seizure,  was  void,  because  said  court  had  no  jurisdiction  as  a  court  of 
admiralty ;  and  it  may  be  joined  with  a  count  which  alleges  the  destruction  of  the 
boat  by  negligence  and  carelessness  while  in  the  sheriff's  possession  under  the 
writ. 

3.  Sheriff's  liability  for  accidental  destruction  of  boat  in  his  possession  under  admi- 
ralty process.  —  When  a  sheriff  has  seized  a  steamboat  under  admiralty  process 
(llev.  Code,  §  3127-47),  and  has  placed  a  suitable  person  on  board  to  take  charge 
of  her,  he  is  a  quasi  bailee,  and  is  not  liable  as  an  insurer,  but  is  bound  to  use  such 
care  and  diligence  only  as  a  person  of  ordinary  discretion  and  judgment  might  rea- 
sonably be  expected  to  use  in  reference  to  his  own  property,  or  such  as  is  required 
of  a  bailee  who  receives  compensation  for  his  services ;  and  if  the  boat  should  be 
accidentally  destroyed  by  fire,  he  would  not  be  responsible  for  the  loss  simply 
because  it  occurred  during  the  temporary  absence  of  the  person  placed  in  charge 
by  him. 

Appeal  from  the  Circuit  Court  of  Mobile. 

The  record  in  this  case  having  been  lost  or  mislaid,  the  name 
of  the  presiding  judge  in  the  court  below  cannot  be  stated. 

The  facts  of  the  case,  as  gathered  from  the  opinion  and 
briefs,  are  these  :  The  action  was  brought  by  James  W.  Stone 
and  others,  owners  of  the  steamboat  Flirty  against  Caleb  Price 
and  others,  as  sureties  on  the  official  bond  of  M.  D.  Grinnell, 
late  sherifE  of  Mobile,  and  sought  to  hold  the  defendants  lia- 
ble for  the  loss  of  the  boat,  which  was  accidentally  destroj^ed 
by  fire,  while  in  the  possession  of  said  sheriff,  as  hereinafter 
more  particularly  shown.  The  original  complaint  contained 
two  counts,  which  were  as  follows :  — 

The  plaintiffs  claim  of  the  defendants,  as  sureties  on  the 
official  bond  of  M.  D.  Grinnell,  as  sheriff  of  Mobile  County, 
the  sum  of  ten  thousand  dollars,  as  damages,  for  the  violation 
by  said  M.  D.  Grinnell,  sheriff  as  aforesaid,  of  the  condition  of 
his  official  bond  as  sheriff  of  said  county,  executed  by  him  and 
said  defendants,  as  his  sureties,  on  the  18th  day  of  November, 
in  the  year  1865,  in  the  penal  sum  of  forty  thousand  dollars, 
payable  to  the  State  of  Alabama,  in  this  :  That  heretofore,  to 

wit,  on  the day  of  June,  1867,  while  in  the  discharge  of  the 

duties  of  the  office  of  sheriff  of  said  county,  the  said  M.  D. 
Grinnell,  by  virtue  of  his  said  office,  and  under  color  of  the 
same,  but  without  authority  of  law,  seized  and  took  into  his 
possession  a  steamboat  belonging  to  said  plaintiffs,  called  the 
Flirt ;  by  means  whereof,  said  boat  became  wholly  lost  to  said 
plaintiffs,  and  the  defendants  became  liable  to  pay  plaintiffs 
the  said  sum  of  ten  thousand  dollars. 

"  And  said  plaintiffs  claim  of  said  defendants,  also,  the  sum 
of  ten  thousand  dollars,  as  damages,  for  that  whereas,  hereto- 
fore, to  wit,  on  the  18th  day  of  November,  in  the  year  1865, 
one  M.  D.  Grinnell,  together  with  said  defendants  as  his  sure- 
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ties,  made  and  executed  his  bond  as  sheriff  of  Mobile  County, 
of  which  the  following  is  in  substance  a  copy  :  '  The  State  of 
Alabama,  Mobile  County  :  Know  all  men  by  these  presents, 
that  we,  Michael  D.  Grinnell,  James  S.  Shelton,  Caleb  Price, 
and  Thomas  J.  Riley,  are  held  and  firmly  bound  unto  the 
State  of  Alabama,  in  the  penal  sum  of  forty  thousand  dollars  ; 
for  which  payment,  well  and  truly  to  be  made,  we  bind  our- 
selves, our  heirs,  executors,  and  administrators,  jointly  and 
severally,  firmly  by  these  presents.  Sealed  with  our  seals,  and 
dated  this  18th  day  of  November,  1865.  The  condition  of  the 
above  obligation  is  such,  that  whereas  the  above-bounden  Mi- 
chael D.  Grinnell  was,  on  the  sixth  day  of  November,  1865, 
duly  elected  by  the  qualified  electors  residing  in  said  county  of 
Mobile  to  the  office  of  sheriff  of  and  for  the  said  county  : 
Now,  if  the  said  Michael  D.  Grinnell  shall  faithfully  discharge 
the  duties  of  such  office  during  the  time  he  continues  therein, 
or  discharges  any  of  the  duties  thereof,  then  this  obligation 
shall  be  void  ;  otherwise,  to  remain  in  full  force  and  effect.'  " 
[The  signatures,  &c.,  are  omitted.]  "  And  the  plaintiffs  aver, 
that  said  M.  D.  Grinnell  violated  the  condition  of  his  said 
bond,  in  this :  That  while  he  was  discharging  the  duties  of 
said  office  of  sheriff  of  said  county,  by  virtue  of  a  libel,  or 
writ  of  seizure,  at  the  suit  of  Foote  &  WoodhuU,  issued  from 
the  City  Court  of  Mobile  as  a  court  of  admiralty,  against  the 
steamboat  Flirty  then  lying  in  the  port  and  County  of  Mobile, 
the  said  M.  D.  Grinnell,  as  sheriff  as  aforesaid,  seized  and  took 
into  his  possession  the  said  steamboat,  the  property  of  said 
plaintiffs ;  whereby  said  steamboat  was  wholly  lost  to  plain- 
tiffs. And  plaintiffs  aver,  that  said  City  Court  had  no  ju- 
risdiction in  the  premises,  and  said  writ  of  seizure  was  without 
authority  of  law.  By  means  whereof,  said  defendants  be- 
came liable  to  pay  said  plaintiffs  the  sum  of  ten  thousand 
dollars." 

The  complaint  was  amended,  by  leave  of  court,  by  adding 
two  other  counts,  each  of  which  alleged  the  execution  of  the 
bond,  and  set  out  a  copy  of  it,  as  in  the  second  count  above 
quoted  ;  and  each  assigned  a  breach  of  the  bond.  The  breach 
assigned  in  the  first  count  was  in  these  words  :  "And  the  said 
plaintiffs  aver,  that  the  said  M.  D.  Grinnell  violated  the  con- 
dition of  his  said  bond,  in  this :  That  while  he  was  acting  as 
sheriff  of  said  county,  and  in  the  discharge  of  the  duties  of 
said  office,  he,  the  said  M.  D.  Grinnell,  by  virtue  of  a  libel,  or 
writ  of  seizure,  at  the  suit  of  Messrs.  Foote  &  Woodhull, 
issued  from  the  City  Court  of  Mobile  as  a  court  of  admiralty, 
against  the  steamboat  JFlirt,  then  lying  in  the  port  of  Mobile, 
and  the  property  of  the  plaintiffs,  seized  and  took  the  said 
steamboat  into  his  possession,  her  tackle,  apparel,  and  fur- 
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niture,  the  property  of  plaintiffs  as  aforesaid  ;  and  after  the  said 
steamboat,  with  her  tackle,  apparel,  and  furniture  was  seized 
as  aforesaid,  and  while  the  same  was  in  his  possession,  he,  the 
said  M.  D.  Grinnell,  conducted  himself  so  carelessly  and  neg- 
ligently in  guarding  and  watching  the  said  steamboat,  and  ex- 
ercised so  little  care  and  attention  in  keeping,  protecting,  and 
preserving  the  said  steamboat,  and  conducted  himself  with 
such  want  of  skill  and  care,  that  the  said  steamboat  was  burned, 
and  wholly  lost  to  the  plaintiffs ;  wherefore  they  bring  this 
suit  to  recover  the  damages  aforesaid." 

The  breach  assigned  in  the  second  amended  count  was  in 
these  words :  "And  the  said  plaintiffs  aver,  that  the  said  M. 
D.  Grinnell  violated  the  condition  of  his  said  bond,  in  this : 
That  while  he  was  acting  as  sheriff  of  said  county,  and  in  the 
discharge  of  the  duties  of  said  office,  he,  the  said  M.  D.  Grin- 
nell, by  virtue  of  a  pretended  libel,  or  writ  of  seizure,  at  the 
suit  of  Messrs.  Foote  &  Woodhull,  issued  from  the  City 
Court  of  Mobile  as  a  court  of  admiralty,  against  the  steamboat 
Flirt,  then  lying  in  the  port  of  Mobile,  and  which  was  the 
property  of  the  plaintiffs,  seized  and  took  the  said  steamboat 
into  his  possession,  her  tackle,  apparel,  and  furniture,  of  the 
value  of  two  thousand  dollars,  the  property  of  said  plaintiffs 
as  aforesaid,  and  put  out  of  the  possession  thereof  the  said 
plaintiffs,  their  agents,  and  employees.  And  plaintiffs  aver, 
that  said  pretended  libel  and  writ  of  seizure  were  null  and 
void,  and  gave  to  said  M.  D.  Grinnell  no  authority  in  law  to 
seize  and  take  the  said  steamboat  into  his  possession  as  afore- 
said. And  plaintiffs  further  aver,  that  the  said  M.  D.  Grin- 
nell, pretending  to  act  as  sheriff  as  aforesaid,  after  the  seizure 
of  said  steamboat  as  aforesaid,  and  after  depriving  the  plain- 
tiffs of  their  property  aforesaid,  by  taking  possession  of  the 
said  steamboat,  and  putting  the  plaintiffs  out  of  the  same,  and 
acting  and  pretending  to  act  under  color  of  his  said  office  as 
sheriff  of  said  county  as  aforesaid,  conducted  himself  so  care- 
lessly and  negligently  in  guarding  and  watching  the  said 
steamboat,  and  exercised  so  little  care  and  attention  in  keeping, 
protecting,  and  preserving  the  said  steamboat,  and  conducted 
himself  with  such  want  of  skill  and  care,  that  the  said  steam- 
boat was  burned,  and  wholly  lost  to  the  plaintiffs  ;  wherefore 
they  bring  suit  to  recover  the  damages  aforesaid." 

The  defendants  demurred  to  the  original  complaint,  and 
also  to  the  amended  complaint,  on  account  of  a  misjoinder 
of  counts;  but  this  demurrer  was  overruled.  The  cause  was 
tried  on  issue  joined,  but  the  papers  do  not  show  what  pleas 
were  filed.  It  appeared  on  the  trial  that  the  boat  was  disabled 
at  the  time  the  sheriff  took  possession  of  her  under  the  writ 
of  seizure,  and  was  tied  up  to  the  wharf  at  Mobile,  and  in 
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charge  of  one  Stark,  a  boat  carpenter,  as  watchman  ;  that  the 
sheriff,  after  seizing  her,  put  one  Culany  on  board  as  watch- 
man, or  custodian,  whom  he  had  formerly  employed  in  that 
capacity,  and  found  to  be  competent ;  that  Culany,  feeling  un- 
well, about  sundown,  asked  Stark,  who  still  remained  on  board, 
to  keep  watch  for  him  until  he  could  go  up  town  and  get  his 
supper,  and  left  the  boat ;  that  the  boat  was  discovered  to  be 
on  fire  about  midnight,  and  was  wholly  destroyed,  and  that 
the  cause  of  the  fire  could  not  be  ascertained.  On  this  evi- 
dence, the  court  gave  several  charges  asked  by  the  plaintiffs, 
and  refused  several  which  were  asked  by  the  defendants.  The 
second  charge  asked  by  the  defendants,  which  is  the  only  one 
particularly  noticed  in  the  opinion  of  the  court,  was  in  these 
words :  "  That  if  the  sheriff  put  a  competent  person  on  the 
boat  in  charge  of  her,  and  he,  becoming  unwell,  left  the  boat, 
saying  he  would  return,  and  put  the  boat  under  the  charge  of 
Stark,  who  had  charge  of  her  for  the  plaintiffs  before  the  levy  ; 
and  that  Stark  also  was  a  competent  person ;  and  if  they  fur- 
ther believe  that  the  fire  resulted  from  some  unknown  casualty, 
and  not  from  any  negligence,  then  the  plaintiffs  cannot  re- 
cover." The  court  refused  to  give  this  charge,  and  the  de- 
fendants excepted  to  its  refusal,  as  also  to  the  refusal  of  the 
other  charges  asked  by  them,  and  to  the  charges  given  at  the 
instance  of  the  plaintiffs  ;  and  they  now  assign  these  matters 
as  error,  together  with  the  overruling  of  their  demurrer  to  the 
complaint,  and  some  other  rulings  which  require  no  notice. 

E.  S.  Dargan,  for  appellants.  —  1.  The  demurrer  to  the 
complaint  should  have  been  sustained.  The  first  breach  al- 
leged shows  a  trespass  by  the  sheriff,  in  seizing  the  steamboat 
under  void  process  ;  and  the  second  shows  a  loss  of  the  boat  by 
negligence  and  carelessness.  That  trespass  and  case  cannot  be 
joined,  see  Bell  v.  Troy,  35  Ala.  184 ;  Sheppard  v.  Furniss, 
19  Ala.  760.  An  action  on  a  sheriff's  bond  is  no  exception  to 
the  general  rule  ;  otherwise,  a  dozen  distinct  breaches,  for  as 
many  distinct  demands,  might  be  joined  in  one  suit.  If  these 
breaches  can  stand  together,  a  third  might  be  added,  for  a  fail- 
ure to  pay  over  money  collected ;  and  a  fourth,  for  a  failure  to 
make  the  money  on  an  execution. 

2.  As  to  the  sheriff's  liability  for  the  loss  of  the  boat  by  fire, 
the  rulings  of  the  court  are  altogether  erroneous.  The  sheriff 
had  done  all  that  the  law  required  or  authorized  him  to  do. 
Rev.  Code,  §  3139.  The  sheriff  is  not  an  insurer  of  property 
in  his  possession  under  legal  process,  but  is  only  bound  to  use 
ordinary  care  and  diligence,  such  as  a  prudent  man  exercises 
over  his  own  property.  Shearman  &  Redfield  on  Negligence, 
§  530  ;  Browning  v.  Hanford,  5  Hill  (N.  Y.),  588  ;  BHdges  v. 
Perry,  14  Vermont,  262. 
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Gibbons  &  Peice  and  Anderson  &  Bond,  contra.  —  1.  If 
the  action  was  governed  by  the  common  law,  the  objection  for 
a  misjoinder  would  be  well  taken.  But  the  action  is  founded 
on  a  penal  bond,  and  is  governed  by  statutory  provisions  en- 
tirely. The  breaches  are  assigned  in  different  counts,  and  each 
shows  a  violation  of  duty  by  the  sheriff,  for  which  his  sureties 
are  hable.     Rev.  Code,  §§  169,  2633. 

2.  The  plaintiffs  maintain  the  proposition,  that  if  the  boat 
was  abandoned  by  the  sheriff,  or  by  his  agent  whom  he  had 
placed  in  charge,  and  the  fire  occurred  during  such  abandon- 
ment, this  raised  a  presumption  of  liability  against  him,  and 
rendered  him  liable  for  the  loss  of  the  boat,  unless  he  exoner- 
ated himself  by  showing  that,  even  if  his  agent  had  been  pres- 
ent, the  fire  could  not  have  been  prevented.  This  is,  in  sub- 
stance, the  principle  asserted  in  the  charges  given.  The  sheriff's 
neglect  being  established,  the  onus  was  on  the  defendants  to 
show  that  the  loss  did  not  occur  in  consequence  of  the  neglect. 

A  loss  having  actually  happened  while  his  wrongful  act,  i.  e. 
his  abandonment  of  the  boat,  was  in  operation,  he  cannot  set 
up,  as  an  answer  to  the  action,  the  bare  possibility  that  a  loss 
might  have  happened  if  his  wrongful  act  had  never  been  done. 
Davis  V.  Garrett.,  6  Bing.  716.  See,  also,  Piatt  v.  Hibbard,  1 
Cowen,  497  ;  Vance  v.  Vanarsdale,  1  Bush  (Ky.),  504 ;  Grif- 
fin V.  Ishell,  17  Ala.  184;  Story  on  Bailments,  §  46. 

PETERS,  C.  J.  —  Only  such  questions  as  are  stated  in  the 
assignments  of  error,  and  insisted  on  in  the  argument  of  the 
counsel  for  the  appellant,  will  be  noticed  in  this  opinion.  Such 
is  the  uniform  practice  of  this  court.  Rev.  Code,  Rule  1,  p. 
816;  10  Ala.  109;  32  Ala.  481 ;  36  Ala.  721 ;  37  Ala.  49; 
38  Ala.  318.  The  errors  specified  in  the  assignment,  and  in- 
sisted on  in  the  appellants'  brief,  are  the  overruling  of  the  de- 
murrer to  the  complaint,  on  account  of  a  supposed  misjoinder 
of  counts,  and  the  charges  given  by  the  court,  which  were  ex- 
cepted to,  as  well  as  the  refusal  of  the  several  charges  asked 
by  the  defendant. 

The  demurrer  will  be  first  noticed.  The  action  is  against 
the  defendants  as  the  sureties  of  Grinnell,  on  his  official  bond 
as  sheriff  of  Mobile  County,  and  the  ground  of  demurrer  is  a 
misjoinder  of  counts.  Omitting  the  caption,  the  complaint  is 
as  follows :  [See  foregoing  statement.]  It  is  evident  that  the 
suit  is  founded  on  the  sheriff's  official  bond.  The  condition  of 
this  bond  is  prescribed  by  the  statute.  It  must,  "  unless  oth- 
erwise provided,  be  made  payable  to  the  State  of  Alabama, 
with  such  securities  as  the  approving  officer  is  satisfied  are  suf- 
ficient ;  and  conditioned,  in  all  cases  in  which  a  different  condi- 
tion is  not  prescribed,  faithfully  to  discharge  the  duties  of  such 
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office,  during  the  time  he  continues  therein,  or  discharges  any 
of  the  duties  thereof."  Rev.  Code,  §§  157,  184.  The  legal  ef 
feet  of  such  bond  is  also  fixed  by  the  statute,  which  declares, 
that  every  official  bond,  executed  under  the  Code  "  is  obliga- 
tory on  the  principal  and  securities  thereon  :  1st,  for  any  breach 
of  the  condition  during  the  time  the  officer  continues  in  office, 
or  discharges  any  of  the  duties  thereof ;  2d,  for  the  faithful 
discharge  of  any  duties  which  may  be  required  of  any  such  officer 
by  any  law  passed  subsequently  to  the  execution  of  such  bond, 
although  no  such  condition  is  expressed  therein  ;  3d,  for  the 
use  and  benefit  ef  every  person  who  is  injured,  as  well  by  any 
wrongful  act  committed  under  color  of  his  office,  as  by  his  fail- 
ure to  perform,  or  the  improper  or  neglectful  performance  of 
those  duties  imposed  by  law."  Rev.  Code,  §  169.  The  sher- 
iff's bond  is  evidently  a  bond  "  with  conditions."  The  form  of 
complaint  on  such  a  bond  is  given  in  the  Code,  on  page  675. 
The  first  and  second  counts  of  the  original  complaint  are  evi- 
dently counts  founded  on  the  sheriff's  bond  ;  and  though  they 
are  not  drawn  with  very  great  technical  care,  they  conform 
substantially  to  the  precedent  given  in  the  schedule  of  forms 
attached  to  the  Code.  This  is  sufficient.  Rev.  Code,  §  2630. 
The  breach  alleged  comes  under  the  third  clause  of  section 
169,  above  quoted.  It  states,  in  substance,  that  the  plaintiffs 
have  been  injured  by  a  "  wrongful  act "  committed  b}'  the 
sheriff  "  under  color  of  his  office."  For  this  the  bond  binds 
the  sureties.  This  is  the  language  of  the  statute.  The  second 
count  is  of  a  like  character,  and  so  is  the  second  amended 
count.  The  first  amended  count  assigns  a  different  breach  of 
the  bond.  It  assigns  as  a  breach  an  "  improper  and  neglectful 
performance  of  a  duty  imposed  by  law."  This,  also,  is  a 
breach  of  the  legal  effect  or  obligation  of  the  bond.  Rev. 
Code,  169.  The  writ  of  seizure  authorized  the  sheriff  to  seize 
the  steamboat,  her  tackle,  apparel,  and  furniture,  and  hold  her 
until  released  by  due  course  of  law.  Rev.  Code,  §  3129.  The 
law  requires,  also,^  that  while  the  boat  remains  in  the  custody 
of  the  sheriff,  "  he  must,  as  far  as  practicable,  secure  it  against 
loss  or  injury  ;  an^  may  employ  a  suitable  person,  or  persons, 
to  take  charge  thereof ;  and  must  therefor  be  allowed  a  suit- 
able compensation,  to  be  made  by  the  court."  Rev.  Code, 
§  3139.  The  failure  to  discharge  this  duty  in  a  proper  man- 
ner is  a  breach  of  the  legal  obligation  of  the  bond.  All  the 
counts  of  the  complaint  seem  to  keep  in  view  this  violation  of 
the  bond,  and  base  the  right  to  recover  upon  it.  Such  counts 
are  not  counts  in  trespass.  Trespass  implies  an  act  injurious 
to  the  plaintiff,  but  done  unlawfully,  and  with  force  and  vio- 
lence. 1  Chitty's  PI.  166,  167  ;  Rev.  Code,  p.  677,  Form 
in  Trespass  for  taking  Chattels.     There  is,  then,  no  statement 
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of  facts  in  tlie  complaint  in  this  case,  which  can  properly  be 
called  a  count  in  trespass.  Nor  do  the  counts  seem  to  have 
been  so  intended.  The  demurrer  was,  therefore,  properly  over- 
ruled, as  there  was  no  misjoinder  of  counts,  and  the  demurrer 
raised  no  other  question. 

3.  The  charges  of  the  court  below,  which  were  given  and 
excepted  to,  and  the  charges  asked  and  refused,  involve  the 
same  question  ;  that  is,  what  amount  of  diligence  is  required 
of  the  sheriff,  in  order  to  excuse  him  for  the  accidental  destruc- 
tion by  fire  of  a  steamboat  in  his  custody,  which  he  holds  under 
a  writ  of  seizure  issued  from  the  City  Court  of  Mobile,  to  en- 
force the  lien  created  by  our  statute  against  such  boat  for 
materials   and   supplies.      Rev.  Code,   §§    3127,   3129,   3139. 
The  statute  does  not  expressly  fix  the  degree  of  diligence  re- 
quired in  such  a  case.     When  this  is  so,  and  there  is  no  settled 
rule  of  common  law  which  governs  the  question,  it  is  safe  to 
take  the  language  of  the  statute  itself  as  an  indication  of  the 
legislative  intention ;  for  "  the  intention  of  the  law-maker  con- 
stitutes the  law."     Stewart  v.  Kahn,  11  Wall.  493,  504  ;  3 
How.  565  ;  1  Black,  61 ;  3  Ohio  St.  R.  80.     Here,  the  legis- 
lature directs  that,  as  long  as  the  vessel  seized  remains  in  the 
custody  of  the  sheriff,  "  he  must,  as  far  as  practicable,  secure 
it  against  loss  or  injury  ;  "  and  it  also  directs  how  this  duty 
may  be  performed,  when  it  is  not  done  by  the  sheriff  in  per- 
son, or  by  his  legal  deputy.     It  may  be  done  by  a  "  suitable 
person,  or  persons,"  appointed  by  the  sheriff,  who  may  be  em- 
ployed "  to  take  charge  "  of  the  boat  or  vessel  so  seized  by  the 
sheriff.     Rev.  Code,  §  3139.     Then,  after  the  boat  is  seized, 
and  the  sheriff  has  exercised  his  authority  to  put  it  in  charge 
of  a  "  suitable  person  or  persons  "  for  safe  keeping,  he  has  done 
what  the  law  justifies  him  in  doing.     Thus  far  there  is  no 
neglect  of  duty  on  his  part.     It  is  true  that  the  boat  is  still  in 
his  custody,  and  he  holds  it  until  discharged  "  by  due  course  of 
law."     Rev.  Code,  §  3129.     It  is,  therefore,  his  duty  to  see 
that  the  person  in  charge  of  the  boat  also  discharges  his  duty. 
But,  in  neither  case,  does  the  sheriff  assume  the  responsibility 
of  an  insurer.     If  he  did,  this  would  place  the  boat  in  a  better 
condition  in  his  custody  than  it  would  be  in  the  hands  of  the 
owners.    This  is  not  to  be  presumed,  as  the  owners  could  have 
withheld  the  boat  from  the  sheriff's  custody  by  giving  the 
proper  bond.     Rev.  Code,  §  3130.     The  statute  requires,  that, 
if  the  sheriff  himself  takes  charge  of  the  boat,  "  he  must,  as 
far  as  practicable,  secure  it  against  loss  and  injury."     Rev. 
Code,  §  3139.     This  cannot  mean  at  all  events.     Then,  the 
sheriff  does  not  hold  the  custody  of  the  boat  as  an  insurer. 
Just  as  the  sheriff  in  person  would  hold  the  boat,  his  keeper 
would  also  hold  it.     The  diligence  required  of  the  one  would 
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be  the  diligence  required  of  the  other.  By  the  seizure,  the 
boat  passes  from  the  custody  of  the  owner  to  the  custody  of 
the  sheriff.  For  certain  purposes,  the  sheriff  steps  into  the 
shoes  of  the  owner  ;  and  what  it  was  the  interest  of  the  owner 
of  the  boat  to  do,  to  secure  it  from  loss  and  injury,  it  became 
the  duty  of  the  sheriff  to  do  for  the  same  purpose.  Unless  the 
legislature  had  declared,  for  purposes  of  public  policy,  that  it 
was  necessary  for  the  sheriff  to  keep  the  boat  seized  by  him 
with  greater  care  than  a  prudent  owner  would  do,  it  is  reason- 
able to  conclude  that  such  diligence  would  suffice  to  protect 
the  sheriff  and  his  keeper.  I  therefore  think  that,  in  such  a 
case  as  this,  the  sheriff  is  only  required  to  use  such  care  and 
diligence  about  keeping  the  boat  as  a  person  of  ordinary  dis- 
cretion and  judgnient  might  reasonably  be  expected  to  use  in 
reference  to  his  own  property,  and  that,  if  the  boat  should  be 
accidentally  destroyed  by  fire,  he  would  not  be  liable  for  the 
loss.     Shear.  &  Redf.  Negligence,  pp.  609,  610,  §  530. 

This  seems  to  be  the  result  of  adjudications  in  other  states 
of  the  Union,  on  questions  similar,  if  not  identical  in  princi- 
ple, with  the  one  under  discussion  in  this  case.  See  Browning 
V.  Hanford,  5  Hill  (N.  Y.),  588  ;  Moore  v.  Westervelt,  27  N.  Y. 
Rep.  234;  Bridges  v.  Perry ^  14  Verm.  262;  Conover  v.  Gale- 
wood^  2  A.  K.  Mar.  566.  Under  such  a  seizure,  the  sheriff 
does  not  hold  the  boat  strictly  as  a  bailee  ;  because  there  can- 
not be  a  bailment  without  a  contract.  2  Kent,  559  ;  2  Black. 
Com.  395,  451 ;  Jones  on  Bailments,  117 ;  Story  on  Bailments, 
§  2.  He  is  an  officer  of  the  court,  and  holds  the  boat  in  that 
character.  Judge  Story  classes  such  officers  as  "  special,  or 
quasi  bailees  for  hire."  And  he  states  it  as  the  settled  law, 
that  "  if  the  property  in  their  custody  "  is  lost  or  injured,  by 
any  negligence,  or  dishonest  execution  of  the  trust,  they  are 
liable  in  damages.  But  they  are  not  liable,  as  of  course,  be- 
cause there  has  been  a  loss  by  embezzlement  or  theft.  In 
order  to  charge  them  in  such  cases,  the  loss  must  have  arisen 
from  the  culpable  neglect,  or  fraud,  either  of  themselves,  or  of 
the  agents  or  servants  employed  by  and  under  them.  And  it 
seems  that  the  court  places  such  confidence  in  its  officers,  that 
it  will  require  some  proof  at  least  of  negligence  or  fraud  in 
them,  or  their  subordinates  or  servants,  before  it  will  throw  the 
burden  of  proof  upon  them  to  exonerate  themselves  from  the 
charge.  The  degree  of  diligence,  which  officers  of  court  are 
bound  to  exert  in  the  custody  of  property,  seems  to  be  such 
ordinary  diligence  as  belongs  to  a  prudent  and  honest  dis- 
charge of  their  duties,  and  such  as  is  required  of  all  persons 
who  receive  compensation  for  their  services.  Story  on 
Bailments,  §§  613,  620,  124-135;  also,  Burke  v.  Trevitt,  1 
Mason's  R.  96,  101 ;   The  Hoop,  4  Rob.  R.  145  ;  The  Rends- 
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herg,  6  Rob.  R.  142,  157,  159,  and  cases  supra.  I  have  not 
been  able  to  find  any  American  case  that  goes  beyond  the 
principles  thus  stated. 

In  the  enactment  of  the  statutes  out  of  which  the  sheriff's 
liability  springs  up  in  this  case,  the  legislature  must  be  pre- 
sumed to  have  been  familiar  with  the  principles  of  law  above 
stated,  which  governed  and  limited  the  duties  and  liabilities  of 
officers  of  court  in  similar  cases.  In  such  case,  the  presump- 
tion is,  that  when  like  duties  are  required,  only  like  responsi- 
bilities are  intended  to  be  imposed.  In  this  view  of  the  law, 
the  second  charge  asked  by  the  defendants  in  the  court  below 
should  have  been  given.  That  charge  is  in  these  words.  [  Vide 
supra. ^  The  refusal  of  this  charge  was  error.  And  for  like 
reasons,  the  charges  given,  and  excepted  to  by  the  defendants 
below,  were  incorrect. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
is  remanded  for  a  new  trial. 


Reynolds  v.  McWilliams. 

Mandamus  to  State  Auditor,  at  Suit  of  Sheriff. 

Sheriff's  right  to  office  not  questionable  by  auditor.  —  The  state  auditor  cannot 
refuse  to  audit  the  accounts  of  a  sheriff  for  feeding  prisoners  and  conveying  con- 
victs to  the  penitentiary,  on  the  ground  that  he  is  not  sheriff  rfeyure,  when  he  is  in 
possession  of  the  office,  and  performing  its  duties,  after  due  qualification,  under 
appointment  by  the  governor. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  James  Q.  Smith. 

This  was  an  application  by  E.  C.  McWilliams,  for  a  writ  of 
mandamus  to  R.  M.  Reynolds,  state  auditor,  to  compel  that 
officer  to  audit  the  accounts  of  the  petitioner,  as  sheriff  of  Wil- 
cox County,  for  feeding  prisoners  and  conveying  convicts  to  the 
penitentiary.  The  petitioner  alleged  that  he  was  the  sheriff  of 
said  county,  having  been  appointed  by  the  governor  to  fill  a 
vacancy  in  the  office,  and  having  given  bond,  which  was  ap- 
proved by  the  proper  officer,  and  taken  the  oath  prescribed  by 
law.  An  answer  was  filed  by  the  respondent,  admitting  that 
the  petitioner  had  received  the  governor's  commission,  had 
qualified  under  it,  and  was  acting  as  sheriff ;  but  denying  that 
he  was  the  lawful  sheriff  of  said  county,  and  alleging  that  no 
vacancy  in  fact  existed  in  the  office  at  the  time  of  his  appoint- 
ment ;  that  one  M.  G.  Candee  had  been  elected  sheriff  of  said 
county,  and  had  given  a  good  and  sufficient  bond  within  the 
time  required  by  law;  that  the  probate  judge  refused  to  accept 
said  bond,  and  certified  a  vacancy  to  the  governor,  who  there- 
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upon  appointed  and  commissioned  said  Mc  Williams ;  and  that 
no  proceedings  had  been  instituted  to  declare  a  vacancy  in  the 
oflBce,  or  the  forfeiture  thereof  by  said  Candee.  The  Circuit 
Court  awarded  a  peremptory  mandamus  on  the  answer,  and  its 
judgment  is  now  assigned  as  error. 

Alex.  White,  for  appellant.  —  1.  The  law  is  settled  in  this 
State,  that  the  answer  to  a  mandamus  is  to  be  taken  as  true, 
and  cannot  be  traversed,  as  in  England.  Tarver  v.  Commis- 
sioners^ Court  of  Talladega,  21  Ala.  661-668 ;  ^x  parte  Can- 
dee,  at  January  Term,  1872.  The  petitioner  bases  his  right  to 
the  relief  which  he  asks,  on  the  ground  that  he  is  the  sheriff 
of  said  county ;  and  the  answer,  while  admitting  that  he  has 
been  appointed  to  the  office,  and  is  acting  as  sheriff,  asserts 
that  he  is  not  the  sheriff  of  said  county,  and  that  there  was  in 
fact  no  vacancy  in  the  office  at  the  time  of  his  appointment. 
These  averments  of  the  answer  destroy  all  right  to  the  relief 
sought. 

2.  Mandamus  only  lies  where  there  is  a  clear  legal  right. 
Withers  v.  Posey .^  36  Ala.  860.  The  petitioner  has  not  shown 
such  clear  legal  right.  On  the  facts  of  the  case,  he  is,  at  most, 
an  officer  de  facto  ^  whose  acts  are  to  be  held  valid,  so  far  as 
they  concern  the  rights  of  the  public  or  third  persons,  in  order 
to  prevent  a  failure  of  justice,  but  are  not  sufficient  to  support 
a  right  of  action  on  his  part.  Possession  of  an  office,  under 
color  of  right,  may  serve  as  a  shield  for  defence,  but  cannot  be 
converted  into  a  weapon  of  attack,  to  secure  the  fruits  of  usur- 
pation. When  a  person  claims  by  action  a  public  office,  or  the 
incidents  of  a  public  office,  such  as  the  salary  or  fees,  he  can 
only  recover  on  proof  of  title.  People  v.  Tieman,  30  Barbour, 
193 ;  Patterson  v.  Miller,  2  Mete.  493 ;  Venahle  v.  Curd  ^ 
White,  2  Head  (Tenn.),  582 ;  Qourley  v.  Hawkins,  2  Clarke 
(Iowa),  75  ;  Carroll  v.  Liehenthaler,  39  Cal.  193 ;  31  Indiana, 
429  ;  Q-lasscock  v.  Lyons,  20  Indiana,  1 ;  Neale  v.  Overseers, 
5  Watts,  538 ;  Riddle  v.  Bedford  County,  7  Serg.  &  R.  386 ; 
9  Mass.  231. 

3.  There  was  no  vacancy  in  the  office  at  the  time  of  the 
petitioner's  supposed  appointment.  The  mere  failure  of  an 
officer  elect  to  file  a  bond  within  the  time  prescribed  by  law 
does  not  create  a  vacancy.  The  State  v.  Falconer,  44  Ala. 
696  ;  Sprowl  v.  Lawrence,  33  Ala.  674 ;  The  State  v.  Ely, 
43  Ala,  568 ;  Hill  v.  The  State,  1  Ala.  559 ;  Wammack  v.  Hol- 
loway,  2  Ala.  31.  These  authorities  show,  also,  that  when  an 
office  is  created  by  the  Constitution,  the  officer  derives  his  title 
from  the  election,  and  not  from  the  commission,  which  is  merely 
the  evidence  of  his  right ;  and  that  a  vacancy  can  only  be  de- 
clared in  a  direct  proceeding  for  that  purpose. 
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4.  This  court  has  expressly  decided  that  Candee  was  entitled 
to  the  office.     Ex  parte  Candee^  48  Ala.  386. 

Watts  &  Tkoy,  contra.  —  1.  McWilliams  was  certainly  a 
sheriff  de  facto^  and  his  right  to  the  office  was  a  question 
which  the  respondent  could  not  raise.  Stonum  v.  Mayo.,  2 
Ala.  390  ;  Hooper  v.  Scarborough.,  at  January  Term,  1873  ; 
Hill  V.  The  State.,  1  Ala.  561.  The  auditor,  as  one  of  the 
executive  officers  of  the  State,  was  bound  to  recognize  his 
commission  as  valid,  until  it  was  declared  void  by  competent 
authority,  so  long  as  the  petitioner  acted  under  it.  If  the 
auditor  could  thus  question  the  validity  of  an  appointment  or 
election  to  any  one  particular  office,  he  could  exercise  the  same 
right  over  every  officer  in  the  State,  and  thus  stop  the  whole 
machinery  of  the  government. 

2.  The  governor's  commission  to  McWilliams  authorized  him 
to  act  as  sheriff  until  the  appointment  was  declared  void,  or  until 
some  other  person  was  declared  legally  entitled  to  the  office. 
It  clothed  him  with  all  the  powers  and  authority  of  the  office, 
and  imposed  on  him  all  its  duties  and  liabilities.  It  was  made 
his  duty  to  perform  the  services  for  which  he  seeks  compensa- 
tion, and  he  would  have  been  indictable  for  a  failure  to  perform 
that  duty.  Having  performed  the  duty  thus  imposed  on  him, 
no  third  person  can  question  his  right  to  the  compensation. 
His  right  to  the  office  can  only  be  settled  in  a  direct  proceeding 
for  that  purpose.  Sprowl  v.  Lawrence,  33  Ala.  690  ;  Duke  v. 
Oahaha  Navigation  Company.,  16  Ala.  372  ;  Harrell  ^  Croft  v. 
Ellsworth,  17  Ala.  576  ;  Hood  v.  Peahe,  8  John.  54  ;  Wilcox 
v.  Smith,  5  Wendell,  233 ;  Heath  v.  The  State,  36  Ala.  273 ; 
Bean  v.  Thompson,  19  N.  H.  290 ;  Burton  v.  Patten,  2  Jones 
(N.  C),  124  ;  Satterlee  v.  San  Francisco,  23  Cal.  314  ;  Leach  y. 
Cassidy,  23  Indiana,  444 ;  Conover  v.  Devlin,  24  Barbour,  587  ; 
JRonkendorff  v.  Taylor,  4  Peters,  349 ;  Coeke  v.  Halsey,  16  Pe- 
ters, 78  ;  4  Iredell,  355,  368  ;  3  Brevard,  516  ;  19  Conn.  489  ; 
1  Texas,  653  ;  14  Barbour,  396 ;  2  Mete.  (Ky.)  496  ;  1  lb.  138. 

B.  F.  SAFFOLD,  J.  —  The  appeal  is  from  a  peremptory 
mandamus,  after  answer,  to  the  auditor  of  the  State,  to  audit 
the  accounts  of  the  appellee  for  feeding  prisoners  and  trans- 
porting convicts  to  the  penitentiary,  as  sheriff  of  Wilcox 
County.  The  answer  of  the  auditor  admits  that  the  appli- 
cant was  in  possession  of  the  office  of  sheriff,  under  appoint- 
ment of  the  governor,  after  due  qualification,  by  giving  bond 
and  taking  the  requisite  oath  of  office.  But  it  denies  that 
there  was  a  vacancy  at  the  time  of  his  appointment,  and  alleges 
that  M.  G.  Candee  was  the  lawful  sheriff  by  election  and  due 
qualification.     It  is  not  disputed  that  the  accounts  are  proper 
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charges  against  the  State,  or  that  the  applicant  rendered  the 
services  and  incurred  the  expenses,  in  the  capacity  of  sheriff. 
The  question  to  be  decided  is,  whether  his  right  to  receive  the 
compensation  depends  upon  his  lawful  right  to  the  office : 
whether  the  auditor  can  make  that  issue  with  him,  in  the 
matter  of  auditing  his  accounts. 

Before  the  auditor  can  be  required  to  audit  the  proper 
charges  of  a  sheriff,  and  to  issue  his  warrant  therefor  on  the 
state  treasury,  he  must  be  informed  by  some  evidence  that  the 
person  making  the  application  is  the  sheriff.  He  must  be  sat- 
isfied that  he  is  not  a  mere  pretender  to  the  office,  or  a  usurper 
intruding  himseK  into  it  without  color  of  right.  If  he  knows 
that  the  claimant,  though  elected  or  appointed  by  competent 
authority,  has  failed  to  comply  with  indispensable  prerequisites 
to  entering  upon  the  duties,  such  as  giving  bond,  or  taking  an 
oath,  or  is  holding  over  after  the  expiration  of  his  term  without 
any  provision  by  law,  he  may  refuse  to  recognize  his  right,  and 
the  court  will  not  compel  him  to  do  so.  Hounds  v.  Bangor^ 
46  Maine,  541 ;  People  v.  Tieman,  30  Barb.  193 ;  Middle  v. 
Bedford,  7  Serg.  &  R.  386.  The  reason  of  this  is,  that  the 
claimant  has  never  perfected  his  right  to  the  office,  or  it  has 
ceased,  within  his  knowledge.  He  is  a  wrong-doer,  and  the 
law  mil  do  nothing  to  encourage  him,  apart  from  the  protection 
due  to  third  persons  and  the  public  generally. 

But,  when  the  appointment  or  election  is  made  under  com- 
petent authority,  and  all  necessary  prerequisites  have  been 
complied  with,  if  the  claimant  is  in  the  discharge  of  the  duties 
of  his  office  for  the  term  for  which  he  was  elected  or  appointed, 
he  cannot  be  interfered  with,  except  by  a  direct  proceeding  to 
set  aside  or  annul  his  claim.  This  is  partly  in  his  interest, 
because  he  ought  not  to  be  held  responsible  for  errors  commit- 
ted, without  fault  on  his  part,  by  the  appointing  power.  In 
Wood  V.  Peake  (8  Johns  R.  54),  where  the  defendant,  in  an 
action  of  trespass  for  taking  goods,  justified  as  constable  under 
competent  appointment,  testimony  offered  to  impeach  the  ap- 
pointment, on  the  ground  that  there  was  no  vacancy,  was  held 
inadmissible.  The  court  made  the  distinction  of  voidable  ap- 
pointments, as  from  a  source  possessing  jurisdiction  over  the 
subject  matter,  and  void  ones,  as  from  one  that  does  not. 

In  Cocke  v.  Halsey  (16  Peters,  78),  in  reference  to  the  au- 
thority of  a  clerk  pro  tempore  of  the  Probate  Court  to  receive 
a  deed  of  trust  for  record,  the  court  said :  "In  every  instance 
in  which  a  tribunal  has  decided  upon  a  matter  within  its  regu- 
lar jurisdiction,  its  decision  must  be  presumed  proper,  and  is 
binding  until  it  shall  be  regularly  reversed  by  a  superior  au- 
thority ;  and  cannot  be  affected,  nor  the  rights  of  persons 
dependent  upon  it  be  impaired,  by  any  collateral  proceeding." 
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This  principle  was  applied  to  the  case  of  the  clerk,  who,  being 
properly  appointed  by  the  judge,  on  account  of  the  absence  of 
the  regularly  elected  clerk,  was  supposed  to  have  been  holding 
over  beyond  the  authority  of  the  judge  to  appoint  at  the  time 
he  received  the  deed  of  trust.  The  appointment  of  the  clerk, 
and  his  acts  when  so  appointed,  were  considered  to  rest  upon 
a  foundation  still  broader  and  firmer  than  that  which  sustains 
the  actings  of  an  officer  de  facto.  "  By  the  investiture  of  the 
power  of  appointment,  it  remained  with  the  judge  (of  probate), 
in  the  exercise  of  judicial  discretion,  to  decide  upon  the  pro- 
priety and  necessity  for  the  execution  of  the  power.  He  did 
decide  upon  them,  and  he  must  be  presumed  to  have  decided 
properly." 

In  Conover  v.  Devlin  (24  Barb.  587),  the  office  of  street  com- 
missioner of  the  city  of  New  York  had  become  vacant.  Con- 
over  was  appointed  to  it  by  the  governor,  and  qualified,  and 
took  possession  of  it.  But  the  deputy  street  commissioner, 
who  was  rightfully  in  possession  of  the  books  and  papers  during 
the  vacancy,  refused  to  surrender  them  to  him.  He  was  forci- 
bly ejected  from  the  premises  occupied  as  the  office,  and  soon 
afterwards  Devlin  entered  the  rooms,  and  took  possession  of 
the  books  and  papers,  under  appointment  by  the  mayor  and 
aldermen.  Conover  then  applied  for  an  order  and  warrant  by 
which  he  should  obtain  the  books  and  papers,  under  a  statute 
very  similar  to  ours  for  the  same  purpose.  The  court  refused 
to  consider  any  question  of  the  title  to  the  office  between  the 
claimants.  The  possession  under  color  of  title,  held  by  Con- 
over, was  said  to  be  sufficient  to  entitle  him  to  the  books  and 
papers.  On  the  other  hand,  the  best  possible  right  to  the 
office  was  said  not  to  entitle  a  party  to  the  benefit  of  the  pro- 
ceeding, while  it  was  apparent  he  was  not  in  the  occupancy  of 
the  office,  and  not  in  a  situation  to  exercise  the  functions  of  it. 
His  remedy  is  by  the  action  of  quo  warranto.  It  was  further 
held,  that  the  rights  of  Conover,  acquired  by  prior  possession, 
could  only  be  divested  by  legal  measures,  and  were  in  no  wise 
affected  by  his  ejection  by  unauthorized  force.  This  authority 
is  the  more  appropriate  as  the  proceeding  is  well  adapted  to 
ascertain  the  de  facto  officer. 

In  Wilcox  V.  Kjmith  (5  Wend.  233),  a  constable,  sued  in  tres- 
pass de  bonis  asportatis,  was  justified  in  executing  process  reg- 
ular on  its  face,  although  the  officer  issuing  the  process  was  but 
an  officer  de  facto.  The  court  said,  the  principle  established 
by  the  authorities  is,  that  "  an  individual  coming  into  office  by 
color  of  an  election  or  appointment  is  an  officer  de  facto.,  and 
his  acts  in  relation  to  the  public  or  third  persons  are  valid  un- 
til he  is  removed,  although  it  be  conceded  that  his  election  or 
appointment  was  illegal.     His  title  shall  not  be  inquired  into. 
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The  mere  claim  to  be  a  public  officer,  and  the  performance  of 
a  single,  or  even  a  number  of  acts  in  that  character,  would  not, 
perhaps,  constitute  an  individual  an  officer  de  facto.  There 
must  be  some  color  of  an  election  or  appointment,  or  an  exer- 
cise of  the  office,  and  an  acquiescence  on  the  part  of  the  public, 
for  a  length  of  time  which  would  afford  a  strong  presumption 
of  at  least  a  colorable  election  or  appointment." 

In  Heath  v.  The  State  (36  Ala.  273),  the  accused,  indicted 
for  resisting  arrest,  undertook  to  defend,  on  the  ground  that 
the  copstable  whom  he  resisted  was  ineligible  to  the  office. 
The  coui't  said  it  was  sufficient  if  he  was  exercising  the  duties 
of  constable,  under  color  of  an  election.  In  Sjyrowl  v.  Lawrence 
(33  Ala.  674),  it  was  decided  that,  in  a  suit  upon  the  bond  of 
a  sheriff  de  facto^  neither  he  nor  his  sureties  could  allege  he 
was  not  sheriff  de  jure. 

The  appellant  does  not  deny  the  validity  of  the  acts  of  offi- 
cers de  facto  ^  when  they  concern  the  public,  or  third  persons. 
But  he  contends,  that  where  the  act  is  for  the  benefit  of  the 
officer,  a  different  rule  prevails.  It  is  so  stated  in  Flournoy  v. 
Clements  (7  Ala.  535),- "  because  he  shall  not  take  advantage  of 
his  own  want  of  title,  of  which  he  cannot  be  ignorant."  This 
is  the  principle  supported  in  46  Maine,  30  Barbour,  and  other 
cases  supra. 

The  rule  is  a  just  one  when  the  incumbent  knows  he  is  not 
entitled  to  the  office,  and  is  acting  wantonly  or  recklessly.  But 
in  all  other  cases  his  rights  towards  the  public  and  third  per- 
sons ought  to  be  the  same  as  theirs  towards  him.  He  is  the 
lawful  incumbent,  except  in  a  direct  proceeding  to  oust  him. 
Even  the  de  jure  officer  cannot  question  his  right,  in  a  suit  to 
recover  the  emoluments  of  the  office.  If  he  cannot  defend  in 
all  cases  where  he  can  be  defended  against,  saving  his  wanton 
usurpation,  or  holding  over  contrary  to  law,  he  is  exposed  to 
needless  peril,  to  the  demoralization  of  the  people,  who  are 
thus  taught  to  assail  the  authority  of  all  officers,  speculating 
upon  the  chances  of  escaping  punishment.  His  accountability 
to  the  State,  and  to  the  rightful  claimant,  are  generally  suf- 
ficient to  suppress  the  individual  assertion  of  any  very  doubt- 
ful right  to  the  office. 

The  auditor  occupies  the  relation  of  third  person  to  the 
sheriff.  If  he  may  question  the  validity  of  his  incumbency, 
in  respect  to  auditing  his  claims  against  the  State,  and  test  the 
matter  by  suit,  so  may  each  suitor  in  court  who  may  owe  him 
fees  ;  the  judgment  in  every  case  being  no  bar  to  a  suit  be- 
tween the  sheriff  and  other  parties  on  a  like  issue.  Even  a  de 
jure  sheriff  would  fail  before  such  repeated  assaults.  It  is 
manifest  that  the  ordinary  muniments  of  title  to  an  office  must 
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suffice  to  establish  the  right  of  the  incumbent,  whenever  it  is 
collaterally  called  into  question. 

The  judgment  is  affirmed. 


Mobile  Mutual  Insurance  Company  v.  Cullom 

et  aL 

Bill  in  Equity  by  Corporation,  to  declare  Lien  on  Stock. 

1.  Lien  of  corporation  on  stock,  for  debts  due  from  stockholder;  at  common  law,  and 
under  statutes.  — At  common  law,  stock  in  an  incorporated  company  was  capable 
of  alienation  or  succession  in  any  of  the  modes  by  which  other  personal  property 
could  be  transferred  ;  and  there  was  no  implied  lien,  or  equity,  in  favor  of  the  cor- 
poration, for  a  debt  due  from  the  stockholder.  But,  where  such  a  lien  has  been 
expressly  declared  by  statute,  or  the  charter  of  the  corporation,  the  courts  have 
refused  to  confine  it  to  debts  due  for  stock  only,  and  have  extended  it  to  debts  due 
generally  from  the  stockholder  to  the  corporation,  unless  the  language  of  the 
statute  compelled  a  different  construction. 

2.  Same;  under  charter  of  Mobile  Mutual  Insurance  Company.  —  The  rule  above 
stated,  applied  to  the  charter  of  the  Mobile  Mutual  Insurance  Company  (the  12th 
section  of  whose  charter  declares,  that  "  the  company  shall  have  a  lien  on  the  stock 
of  each  stockholder,  for  any  debt  or  liability  of  such  stockholder  to  the  company, 
and  may  refuse  to  allow  the  sale  or  transfer  of  such  stock  until  such  debt  or  lia- 
bility is  discharged"),  gives  the  company  a  general  lien  for  all  debts  due  from  the 
stockholder  prior  to  notice  of  the  assignment  of  his  stock. 

Appeal  from  the  Chancery  Court  at  Mobile. 

Heard  before  the  Hon.  Adam  C.  Felder. 

The  appellant  was  incorporated  by  act  of  the  legislature  of 
this  State,  approved  February  6,  1866  ;  the  5th  and  12th 
sections  of  said  act  of  incorporation  being  in  the  following 
words  :  — 

"  Sec.  5.  Be  it  further  enacted.  That  each  and  every  sub- 
scriber to  the  stock  of  said  company  shall,  at  the 'time  of 
subscription,  pay  to  the  person  or  persons  receiving  the  sub- 
scriptions for  the  company  ten  per  cent,  upon  the  amount 
subscribed  for  by  him  ;  and  for  the  residue  of  the  amount  sub- 
scribed shall  execute  his  promissory  note,  payable  to  the  said 
company  on  demand,  without  interest,  with  such  securities 
thereto  as  may  be  required  by  said  commissioners  ;  and  each 
such  note  shall  state  that  it  is  given  for  stock  subscribed  for 
in  said  company,  and  subject  to  the  conditions  provided  in  the 
charter  of  the  company  in  regard  to  stock  notes.  The  money 
so  paid,  and  the  notes  so  executed,  shall  constitute  the  capital 
stock  of  said  company  ;  and  the  notes  so  executed  shall  be  de- 
livered by  the  commissioners  receiving  them,  to  the  secretary 
of  the  said  company,  as  soon  as  conveniently  may  be,  after 
such  secretary  has  been  elected  and  qualified.  No  payment 
shall  be  required  to  be  made  on  said  notes,  unless  and  until 
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such  payments  may  be  required  by  losses  sustained,  or  ex- 
penses incurred  by  the  company,  and  may  be  ordered  or  called 
for  by  a  vote  or  resolution  of  the  pi'esident  and  directors  of 
said  company.  Whenever  the  losses  and  expenses  of  the  com- 
pany shall  exceed  its  profits,  so  as  to  make  a  payment  upon 
said  notes  necessary  to  discharge  the  liabilities  of  said  com- 
pany, it  shall  be  the  duty  of  the  president  and  directors  of  the 
company,  and  they  shall  have  the  power  to  cause  and  call  for 
such  payments  to  be  made,  from  time  to  time,  as  may  be 
necessary  ;  and  the  sum  so  required  and  called  for  shall  be 
assessed  and  proportioned  ratably  upon  the  stockholders. 
Reasonable  notice  of  every  such  call  shall  be  given  to  each 
stockholder,  in  such  manner  as  may  be  prescribed  by  the  by- 
laws and  regulations  of  the  company,  or,  in  the  absence  of  any 
such  by-laws  or  regulations,  as  may  be  prescribed  by  the  vote 
or  resolution  of  the  president  and  directors  making  the  call.  If 
any  stockholder  shall  fail  to  make  payment  of  the  amount  so 
assessed  against  him,  for  ten  days  after  such  notice  thereof,  the 
whole  amount  due  on  his  note,  with  interest  thereon  from  the 
time  of  the  call,  shall  be  due  and  payable,  and  may  be  sued 
therefor.  Every  payment  so  made  shall  be  credited  on  the 
proper  note,  until  the  note  is  wholly  paid.  No  stockholder 
shall  be  personally  liable  for  the  debts,  losses,  or  liabilities  of 
the  company,  beyond  the  amount  of  the  note  given  by  him." 

*'Sec.  12.  Be  it  further  enacted^  That  the  president  and  di- 
rectors of  the  company  may  prescribe  the  manner  and  form  in 
which  certificates  of  stock  in  the  company  shall  be  issued,  and 
the  manner  and  form  in  which  said  stock  is  transferred ;  and 
the  company  shall  have  a  lien  on  the  stock  of  each  stockholder, 
for  any  debt  or  liability  of  such  stockholder  to  the  company, 
and  may  refuse  to  allow  the  sale  or  transfer  of  such  stock  until 
such  debt  or  liability  is  discharged." 

Smith  Cullom,  one  of  the  defendants  in  this  case,  was  an 
original  subscriber  for  fifty  shares  of  stock  in  this  company. 
He  paid  ten  per  cent,  on  the  amount  of  his  subscription,  as  re- 
quired by  the  oth  section  of  the  charter  above  quoted,  and  gave 
his  note  for  the  residue  ($4,500),  with  John  Whiting  and 
William  O.  Baldwin  as  his  sureties.  Afterwards,  at  different 
times,  he  sold  thirty-four  (34)  of  his  shares,  leaving  only  six- 
teen (16)  shares  standing  in  his  name  on  the  books  of  the 
company.  He  also  made  several  payments  on  his  stock  note, 
from  time  to  time,  leaving  a  balance  of  $283.73  due  thereon 
from  him  to  the  company  on  the  28th  July,  1870.  In  addition 
to  this  amount,  he  was  indebted  to  the  company  at  that  time 
in  the  further  sum  of  $639.38,  on  account  of  premiums  on  in- 
surance up  to  the  29th  January,  1870,  for  which  he  had  given 
his  note  to  the  company,  and  $34.36  for  subsequent  premiums. 
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On  the  25th  February,- 1870,  Cullom  transferred  his  sixteen 
shares  of  stock  to  said  WiUiam  O.  Baldwin  and  the  personal 
representatives  of  the  estate  of  John  Whiting,  deceased  ;  but 
this  assignment  was  not  entered  on  the  books  of  the  company, 
nor  was  the  company  notified  of  the  said  transfer. 

On  the  18th  May,  1871,  the  company  filed  its  bill  in  equity 
against  Cullom,  BaldAvin,  and  the  personal  representatives  of 
Whiting,  alleging  the  facts  above  stated,  and  asking  a  decree 
declaring  a  lien  on  said  sixteen  shares  of  stock  for  the  entire 
amount  due  from  said  Cullom  to  the  company,  A  joint  answer 
was  filed  by  Baldwin  and  the  personal  representatives  of  said 
Whiting,  admitting  the  facts  above  stated,  as  to  CuUom's  orig- 
inal subscription  for  stock,  his  transfer  of  some  of  his  shares, 
and  the  amount  due  from  him  to  the  company  for  the  unpaid 
balance  due  on  his  stock  note  ;  but  alleging  that,  though  said 
original  subscription  of  stock  was  taken  in  the  name  of  Cullom 
only,  and  his  individual  note  given  for  the  amount,  with  Bald- 
win and  Whiting  as  his  sureties,  said  stock,  in  fact,  belonged 
to  a  partnership  consisting  of  said  Cullom,  Baldwin,  and  Whit- 
ing ;  and  insisting  that  the  company  had  a  lien  on  the  stock 
only  to  the  extent  of  the  balance  due  on  the  note  given  for 
stock.  The  answer  disclaimed  notice  to  the  respondents  of 
Cullom's  other  indebtedness  to  the  company,  and  did  not  aver 
that  the  company  had  knowledge  of  the  existence  of  said 
alleged  partnership.  The  evidence  established  the  indebted- 
ness of  said  Cullom  to  the  company,  as  above  stated,  and  his 
transfer  of  his  stock  to  said  Baldwin  and  the  personal  repre- 
sentatives of  Whiting,  for  a  valuable  consideration ;  but  this 
assignment  was  not  made  on  the  books  of  the  company,  and 
it  does  not  appear  when  the  company  was  notified  of  it. 
On  final  hearing,  on  pleadings  and  proof,  the  chancellor  ren- 
dered a  decree  for  the  complainant,  but  only  declared  a  lien  in 
its  favor  for  the  unpaid  balance  due  on  the  note  for  stock  ;  and 
his  decree  is  now  assigned  as  error  by  the  complainant,  because 
he  did  not  allow  and  declare  a  lien  in  its  favor  for  the  full 
amount  of  the  indebtedness  due  from  Cullom. 

Wm.  G.  Jones,  for  the  appellant.  The  12th  section  of  the 
appellant's  charter  expressly  gives  a  lien  on  stock  for  all  in- 
debtedness from  the  stockholder  to  the  company.  Even  if  the 
language  of  the  charter  were  at  all  doubtful  on  this  point,  all 
the  authorities  hold  that  the  lien  extends  to  all  the  indebted- 
ness of  the  stockholder  ;  and  when  given  by  the  charter,  every 
body  must  take  notice  of  the  lien.  Union  Bank  of  Georgetoivn 
v.  Laird,  2  Wheaton,  390;  Rogers  v.  Hunti7igdon  BaiiTc,  12 
Serg.  &  R.  77 ;  Angell  &  Ames  on  Corporations,  §§  355,  570, 
571.     Moreover,  the  charter  required  a  stockholder  to  give  his 
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note  with  sureties  for  the  unpaid  balance  of  his  stock  ;  and 
Cullom's  note  was  signed  by  Whiting  and  Baldwin  individually, 
as  his  sureties.  To  allow  them  now  to  say  that  they  were  not 
really  his  sureties,  but  partners  with  him,  and  therefore  prin- 
cipals, would  enable  them  to  perpetrate  a  fraud  on  the  com- 
pany. 

P.  Hamilton,  contra.  —  The  lien  given  by  the  charter  was 
intended  to  apply  only  to  the  stock  debt,  and  to  establish  on  a 
firm  basis  the  capital  on  which  the  company  was  to  do  busi- 
ness. A  corporation  has  no  general  lien  on  the  stock  of  a 
shareholder,  and  is  liable  in  damages  for  a  refusal  to  recognize 
the  rights  of  an  assignee  of  a  stockholder.  Sargent  v.  Franklin 
Insurance  Company^  8  Pick.  90,  96.  Where  the  express  right 
of  lien  was  given  by  the  charter,  the  assignee  was  acknowledged 
to  have  a  perfect  right,  on  payment  of  the  balance  due  for 
stock.  Quiner  v.  Marhlehead  Insurance  Company^  10  Mass. 
476  ;  Mass.  Iron  Company  v.  Hooper^  7  Gushing,  183.  Whit- 
ing and  Baldwin  were  sureties  on  Cullom's  note  for  stock,  as 
the  company  well  knew,  and  as  the  note  shows  on  its  face.  As 
such  sureties,  they  had  the  right  to  pay  off  the  debt  for  which 
they  ^ere  bound,  and  to  protect  themselves  by  taking  an  as- 
signment of  it.  This  is  all  they  ask,  and  all  the  chancellor  al- 
lowed them. 

BRICKELL,  J.  —  The  common  law  regards  the  shares 
composing  the  capital  of  an  incorporated  company  as  personal 
property,  capable  of  alienation  or  succession  in  any  of  the 
modes  by  which  that  species  of  property  may  be  transferred. 
Angell  &  Ames  on  Corporations,  §  557  ;  Sargent  v.  Franklin 
Ins.  Co.  8  Pick.  90.  Thus  regarding  such  shares,  a  lien  or 
equity  in  favor  of  the  corporation,  to  charge  them  with  a  debt 
due  from  the  shareholder,  could  not  be  implied.  Heart  v. 
State  Bank.,  2  Dev.  Eq.  Ill ;  Ang.  &  Ames  on  Cor.  §  355 ; 
Steamship  Dock  Co.  v.  fferron,  52  Penn.  280.  When  the 
rights  of  third  persons,  accruing  by  purchase  from  the  share- 
holder, intervened,  the  recognition  of  such  a  lien,  or  equity, 
would  have  offended  the  rigid  rules  of  the  common  law  guard- 
ing against  secret  trusts. 

The  common  law  not  implying  a  lien,  it  has  become  usual, 
in  statutes  creating  moneyed  or  commercial  corporations,  ex- 
pressly to  declare  a  lien  in  favor  of  the  corporation,  on  the 
stock  of  the  shareholder,  for  debts  owing  by  him  to  the  coi-po- 
ration.  When  a  lien  is  so  declared,  the  courts,  in  enforcing  it, 
have  regarded  it  as  intended  for  the  security  of  the  corporation, 
and,  unless  compelled  by  the  language  in  which  it  is  created, 
have  not  confined  it  to  the  debt  contracted  for  stock,  but  have 
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extended  it  to  the  general  debts  contracted  with  the  corpora- 
tion. Ang.  &  Ames  on  Cor.  §§  355,  570,  571,  572  ;  Union 
Bank  v.  Laird,  2  Wheat.  390 ;  Brent  v.  Bank  of  Washington, 
10  Pet.  596.  The  assignee,  or  whoever  succeeds  to  the  rights 
of  the  shareholder,  takes  the  stock  subject  to  the  lien  of  the 
corporation.  Stehhins  v.  Phoenix  Fire  Ins.  Co.  3  Paige,  350 ; 
Brent  v.  Bank  of  Washington,  supra.  The  assignee  stands  in 
the  relation  of  one  acquiring  a  thing  not  negotiable,  and  his 
right  is  subordinate  to  the  prior  right  of  the  corporation,  to 
charge  the  stock  with  the  debts  due  or  contracted  by  the  as- 
signor, before  notice  of  the  assignment.  Mechanics''  Bank  v. 
N.  Y.  ^  N.  H.  R.  R.  Co.  3  Kernan,  599. 

2.  We  do  not  understand  the  appellees  to  question  these 
propositions,  but  they  insist  that  the  lien  created  by  the  12th 
section  of  the  appellant's  charter  must  be  confined  to  the  debt 
contracted  for  stock,  authorized  by  the  5th  section ;  and  this  is 
the  view  on  which  the  chancellor  proceeded  in  the  decree  ren- 
dered. We  cannot  assent  to  this  construction.  The  language 
of  the  12th  section  is  broad  enough  to  embrace  every  debt  con- 
tracted with  the  corporation  in  the  exercise  of  its  corporate 
powers;  and  we  cannot,  upon  conjecture,  depai't  from  its  plain 
meaning.  The  object  in  creating  the  lien  is  the  security  of  the 
corporation.  That  security  is  extended  to  "  any  debt  or  liabil- 
ity "  of  the  stockholder,  not  distinguishing  between  the  char- 
acter or  consideration  of  the  debts.  We  can  perceive  no  good 
reason  for  such  a  distinction ;  but,  on  the  contrary,  we  per- 
ceive a  good  reason  for  embracing  every  debt  properly  con- 
tracted with  the  corporation.  The  stock  being  liable  as  a 
security  for  the  debt,  it  enables  the  stockholder,  frequently 
without  other  security,  to  contract  debts  with  the  corporation, 
when,  without  such  liability,  other  security  would  be  required 
of  him.  In  this  case,  we  find  Cullom,  the  shareholder,  with- 
out any  other  security  than  the  supposed  liability  of  his  stock, 
contracting  debts  for  premiums  on  insurances.  The  stock  not 
being  a  debt  due  from  the  corporation  to  the  shareholder,  this 
debt  cannot  be  set  off  against  the  stock.  The  common  law  im- 
plying no  lien  or  equity,  in  favor  of  the  corporation,  to  retain 
the  stock,  or  the  dividends  accruing  after  notice  of  the  assign- 
ment of  the  stock,  for  the  satisfaction  of  the  debt,  we  must 
think  the  provision  in  the  charter  was  intended  to  supply  this 
deficiency  of  the  common  law.  The  security  afforded  the  cor- 
poration—  a  security  to  which  it  is  justly  entitled —  is  a  good 
and  substantial  reason  for  adhering,  as  we  are  bound  to  do,  to 
the  plain  words  of  the  charter. 

In  this  view  we  are  supported  by  numerous  adjudications.  In 
Cunningham  v.  Ala.  Life  Ins.  ^  Trust  Co.  (4  Ala.  652),  a 
by-law  of  the  corporation  simply  declared :  "  No  stockholder 
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shall  be  permitted  to  transfer  his  stock  of  the  company  while  in 
default."  This  court  declared  an  indebtedness  due  by  promis- 
sory note,  made  by  a  partnership  of  which  the  shareholder  was 
a  member,  was  an  indebtedness  within  the  meaning  of  the  by- 
law, for  the  security  of  which  the  corporation  could  retain  the 
stock,  against  the  assignee  of  the  shareholder.  In  St.  Louis 
Perp.  Ins.  Co.  v.  Goodfellow  (9  Missouri,  149),  the  court  say, 
the  word  indebted,  when  employed  in  a  by-law  or  a  charter, 
restraining  a  stockholder  from  transferring  his  stock  while  in- 
debted to  the  company,  applies  as  well  to  debts  to  become  due, 
as  to  those  which  are  actually  due,  and  as  well  to  those  owing 
by  the  stockholder  as  surety  or  indorser,  as  to  those  in  which 
he  is  principal  debtor. 

The  case  of  Rogers  v.  Huntingdon  Bank  (12  Serg.  &  Rawle, 
77),  bears  a  close  resemblance  to  the  case  before  the  court. 
The  statute  of  Pennsylvania  providing  for  the  incorporation  of 
banks  declared  :  "  No  stockholder,  indebted  to  the  institution, 
shall  be  authorized  to  make  a  transfer,  or  receive  a  dividend, 
till  such  debt  shall  have  been  discharged,  or  security  to  the 
satisfaction  of  the  directors  given  for  the  same."  A  stock- 
holder was  indebted  to  the  bank  for  an  unpaid  balance  on  his 
subscription  of  stock,  and  on  a  note  discounted.  Having  assigned 
his  stock,  the  question  arose  between  the  assignee  and  the  bank 
as  to  the  right  of  the  bank  to  retain  the  stock  for  the  discounted 
note,  —  the  right  to  retain  for  the  unpaid  balance  of  the  sub- 
scription of  stock  being  admitted.  There,  as  here,  the  assignee 
insisted  that  the  general  words  of  the  statute  should  be  re- 
strained to  the  debt  for  stock  ;  but  the  court  said  :  "  The  words 
embrace  all  debts,  and  there  is  good  reason  for  their  extending 
to  all ;  "  and  sustained  the  right  of  the  bank  to  retain  for  both 
debts. 

We  are  clearly  of  the  opinion,  that  the  appellant  has  a  lien 
on  the  stock,  as  well  for  the  debts  for  premiums  on  insurances 
effected  by  Cullom,  contracted  before  notice  of  the  claim  of  the 
appellees,  Baldwin  and  the  personal  representatives  of  Whiting, 
as  for  the  unpaid  balance  on  the  stock  note.  The  chancellor 
decreed  a  lien  only  for  the  balance  on  the  stock  note.  In  this 
he  erred  ;  and  for  that  error,  the  decree  must  be  reversed,  and 
the  cause  remanded  for  proceedings  in  conformity  to  this 
opinion.  The  appellees  must  pay  the  costs  of  this  appeal,  in 
this  court,  and  in  the  chancery  court. 


564  SUPREME   COURT 

[McKenzie  v.  Baldridge.] 

McKenzie  v.  Baldridge. 

Bill  in  Equity  to  enforce   Vendor's  Lien  for  Unpaid  Purchase  Money 

of  Land. 

1.  Vendor's  lien ;  sufficiency  of  bill  to  enforce.  — A  bill  to  enforce  a  vendor's  lien 
for  the  unpaid  purchase  money  of  land,  which  shows  a  sale  of  the  land,  payment 
of  a  part  of  the  purchase  money  only,  a  willingness  on  the  part  of  the  vendor  to 
make  title  on  payment  of  the  balance  due,  and  that  the  vendor's  lien  has  not  been 
lost  or  waived,  is  not  wanting  in  equity. 

2.  Foot  note  to  bill.  —  When  a  bill  is  divided  into  sections  or  paragraphs,  which 
are  numbered  consecutively,  and  the  foot  note  requires  the  defendant  "  to  answer 
all  the  statements  of  the  above  bill,"  this  is  a  substantial  compliance  with  the  10th 
rule  of  chancery  practice. 

3.  Blanks  in  bill.  —  Under  the  9th  rule  of  chancery  practice,  bills  which  contain 
blanks  are  defective,  and  may  be  ordered  to  be  taken  from  the  files ;  but  such 
defects  are  not  causes  of  demurrer,  unless  they  relate  to  matters  of  substance. 

4.  Prayer  for  process.  —  When  the  prayer  of  the  bill  asks  that  the  defendant  "be 
made  a  party  defendant  to  this  bill,"  it  is  not  necessary  also  to  ask  that  a  subpoena 
be  issued  to  him.  It  is  the  duty  of  the  register  to  issue  a  subpcena  on  the  filing  of 
the  bill. 

5.  Averment  of  seisin  and  title.  —  Where  the  vendor's  bill  alleges  that  he  "  was 
seized  and  possessed  "  of  the  lands  sold,  and  that  he  "  is  able  and  willing  to  make 
title  to  said  land  "  on  payment  of  the  purchase  money  due,  this  is  a  sufficient  aver- 
ment of  ownership  to  sustain  his  bill. 

6.  Form  of  decree  ;  decree  reversed  and  rendered.  —  A  decree  for  the  complainant, 
under  a  bill  to  enforce  a  vendor's  lien  for  the  unpaid  balance  of  the  purchase 
money  of  land,  should  not  order  the  entire  proceeds  of  the  sale  of  the  lands  by  the 
register  to  be  paid  to  him,  but  only  the  balance  due,  with  interest  and  costs,  and 
the  residue,  if  any,  to  be  paid  to  the  defendant ;  but  the  appellate  court,  on  revers- 
ing such  a  decree,  will  itself  render  the  proper  decree. 

Appeal  from  the  Chancery  Court  of  Madison. 
Heard  before  the  Hon.  William  Skinner. 

David  D.  Shelby,  for  appellant. 

Robinson  &  Walker,  contra. 

PETERS,  J.  —  This  is  a  bill  in  chancery  jBled  by  the  vendor 
against  the  vendee,  to  enforce  the  lien  for  a  balance  of  the  pur- 
chase money,  not  paid  at  the  time  of  the  sale,  for  a  tract  of 
land  properly  described  in  the  bill.  The  only  defence  is  set 
up  by  demurrer.  In  this  there  are  five  grounds  of  objection 
stated.  The  first  assails  the  bill  for  want  of  equity.  The 
second  and  third  causes  of  demurrer  allege  a  disregard  of  the 
9th  rule  of  chancery  practice,  as  prescribed  by  this  court ;  and 
the  fourth  and  fifth  causes  of  demurrer  rely  upon  the  failure  of 
the  complainant  to  show  in  his  bill  that  he  had  such  title  to 
the  land  sold  as  will  enable  him  to  make  such  title  to  the  ven- 
dee as  he  contracted  to  make.  This  demurrer  was  overruled 
by  the  court  below ;  and  the  defendant  failing  to  file  any  other 
answer  to  the  bill,  judgment  pro  confesso  was  taken  against 
him.     On  this  judgment  a  final  decree  was  rendered,  which 
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grants  the  relief  asked  in  the  bill,  and  directs  "  that,  unless 
the  defendant  shall,  within  thirty  days  from  the  adjournment 
of  this  court,  pay  the  complainant  said  sum  of  twelve  hundred 
and  eighty-eight  dollars  ($1,288.00),  then  it  shall  be  the  duty 
of  the  register  of  this  court  to  sell  said  land  described  in  com- 
plainant's bill,  for  cash,  at  public  auction,  at  the  court-house 
of  Madison  County,  State  of  Alabama,  after  having  first  given 
notice  of  the  time  and  place  and  terms  of  sale,  and  descrip- 
tion of  the  property,  as  required  to  be  given  by  sheriffs  before 
selling  land ;  and  the  proceeds  of  such  sale,  after  paying  the 
costs  of  this  suit,  he  shall  pay  over  to  complainant  or  his 
solicitor." 

From  this  decree,  the  defendant  in  the  court  below  appeals 
to  this  court,  and  here  he  assigns  the  following  errors  :  "  1st. 
The  court  below  erred  in  overruling  the  demurrer.  2d.  The 
court  erred  in  the  final  decree.  3d.  The  court  erred  in  decree- 
ing that  the  register  should  sell  said  land,  and  that  the  pro- 
ceeds of  said  sale,  after  paying  the  costs  of  this  suit,  he  shall 
pay  over  to  complainant  or  his  solicitor.  4th.  The  court 
erred  in  not  decreeing  that,  after  the  discharge  of  the  costs, 
and  the  adjudged  indebtedness  of  the  defendant  to  complain- 
ant, the  remainder  of  the  proceeds  of  said  sale,  if  any,  should 
be  paid  to  the  defendant." 

1.  The  first  ground  of  demurrer  denies  the  equity  of  the 
bill.  This  is  not  sustained  by  the  record.  The  facts  stated 
sufiiciently  show  a  sale  of  lands,  without  full  payment  of  the 
purchase  money,  or  a  release  of  the  vendor's  equity,  and  a  will- 
ingness and  readiness  in  the  vendor  to  make  title  on  payment 
of  the  purchase  money  which  was  due.  This  is  enough.  iVa- 
pier  V.  Jones^  47  Ala.  90,  and  cases  there  cited. 

2.  The  statements  of  the  bill  are  divided  into  four  sections, 
and  numbered  accordingly  from  1  to  4  ;  and  the  defendant  is 
required,  in  the  foot  note,  "  to  answer  all  the  statements  in  the 
above  bill."  This  is  a  sufficient  compliance  with  the  rule  on 
this  point.     Rules  in  Chan.  No.  10. 

3.  The  defects  referred  to  and  intended  to  be  corrected  un- 
der the  9th  rule  of  chancery  practice  are  not  necessarily  the 
subject  of  demurrer,  unless  they  show  a  substantial  defect  in 
the  statements  of  the  facts,  or  want  of  parties,  in  the  bill  itself. 
The  rule  is  in  these  words  :  "  Bills  which  contain  blanks  shall 
be  considered  defective,  and  may  be  ordered  to  be  taken  off 
the  file."  Rev.  Code,  p.  824,  Rule  9.  The  mode  of  relief 
here  given  is  by  motion  to  take  the  bill  from  the  files.  This 
removes  the  defects  thus  allowed  from  the  category  of  causes 
of  demurrer,  unless  they  are  defects  in  the  statements  of  facts 
or  parties.     Here,  this  is  not  the  case. 

4.  The  blank  complained  of  is  supposed  to  be  in  the  prayer 
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of  the  bill.  This  shows  that  the  defendant,  by  name,  is  asked 
"  to  be  made  a  party  defendant  to  the  bill,"  and  for  that  pur- 
pose that  "  a  subpoena  may  issue,  &c."  The  blank  assailed  is, 
I  suppose,  the  failure  to  ask,  in  lieu  of  the  sign,  "  &c.,"  that 
subpoena  may  issue  against  the  defendant,  or  words  equivalent. 
It  is  true  that  the  sign,  "  &c,"  means  nothing,  in  such  a  con- 
nection ;  yet  it  was  not  necessary  to  ask  for  any  subpoena  at 
all  in  the  prayer  of  the  bill.  A  clear  and  orderly  statement 
of  the  facts  on  which  the  suit  is  founded,  which  should  contain 
the  names  of  the  proper  parties  complainant  and  defendant, 
"  with  a  prayer  for  the  appropriate  relief,"  is  all  that  our  prac- 
tice requires.  Rev.  Code,  §  3327.  When  this  is  done,  and 
the  bill  is  filed,  it  becomes  the  duty  of  the  register  to  issue  the 
necessary  summons,  with  a  copy  for  each  defendant.  Rev. 
Code,  §  3329.  The  record  shows  that  this  was  properly  done 
in  this  case. 

5.  The  words  used  in  the  bill  to  show  the  complainant's 
title  are,  that  he  was  "  seized  and  possessed  "  of  the  lands  sold 
by  him  to  the  defendant ;  and  "  that,  on  the  payment  of  the 
purchase  money,  he  is  able  and  willing  to  make  title  to  said 
land."  To  make  title,  in  such  a  connection,  must  be  construed 
to  mean  "  a  good  title."  Hunter  v.  O'Neal,  12  Ala.  37.  This 
is  all  that  the  defendant  could  require,  unless  he  sought  a  re- 
scission of  the  contract.  And  this  could  not  be  shown  on  de- 
murrer; as  a  rescission  would  not  be  allowed,  except  on  a 
proper  statement  of  facts  to  justify  it.  1  Brick.  Dig.  p.  686, 
Sect.  XIII.  The  words  seizin  and  possession  imply  a  holding 
by  the  rightful  owner.  1  Washb.  Real  Prop.  pp.  34  et  seq.  ; 
also  Walker's  Amer.  Law,  pp.  324,  330  ;  4  Kent,  pp.  2  et  seq.  ; 
Crabb's  Real  Prop.  p.  1000,  marg.  sect.  2374 ;  Sugd.  on  Pow- 
ers, p.  23,  marg.  The  demurrer,  then,  was  not  well  taken  on 
any  of  the  points  suggested,  and  it  was  properly  overruled. 

6.  The  objections  to  the  final  decree  are  without  force,  ex- 
cept so  much  of  the  order  of  the  chancellor  as  directs  the  whole 
of  the  proceeds  of  the  sale  of  the  lands,  ordered  to  be  sold,  to 
be  paid  to  the  complainant,  or  his  solicitor,  after  payment  of 
the  costs.  The  complainant  is  only  entitled  to  his  debt,  inter- 
est, and  costs ;  and  if  the  proceeds  of  the  sale  exceeded  these 
sums,  the  residue  should  have  been  ordered  to  be  paid  to  the 
defendant.  But  this  is  an  error  that  may  be  corrected  in  this 
court.    Rev.  Code,  §  3502. 

The  judgment  of  the  court  below  is,  therefore,  reversed,  but 
the  cause  is  not  remanded ;  and  this  court,  proceeding  to  render 
such  decree  in  this  cause  as  should  have  been  rendered  in  the 
court  below,  doth  order,  adjudge,  and  decree  that  the  said 
complainant,  William  F.  Baldridge,  have  and  recover  of  the 
said  defendant,  said  John  McKenzie,  the  sum  of  twelve  hun- 
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dred  dollars,  his  said  debt  for  the  purchase  money  unpaid  for 
said  lands,  together  with  the  further  sum  of  268iV^  dollars, 
interest  on  said  debt  up  to  the  date  of  this  decree,  to  wit,  the 
2l8t  day  of  July,  1873,  besides  costs,  and  that  he  have  execu- 
tion for  the  same.  It  is  further  ordered,  adjudged,  and  decreed 
that  said  above  named  debt  and  interest  thereon  is  entitled  to 
operate  as  a  lien  and  charge  on  the  lands  described  in  said  bill 
of  complaint,  to  wit,  the  northwest  quarter  of  section  twenty- 
two,  and  the  east  half  of  the  northeast  quarter  of  section 
twenty-one,  all  in  township  two,  and  range  two  west,  in  said 
County  of  Madison,  and  State  of  Alabama ;  and  unless  the 
said  John  McKenzie,  said  defendant,  shall,  within  thirty  days 
from  the  day  of  the  date  of  this  decree,  pay  to  the  said  com- 
plainant, William  F.  Baldridge,  his  said  debt  above  named, 
and  all  interest  due  thereon,  then  the  register  of  the  Chancery 
Court  for  the  County  of  Madison,  in  said  State  of  Alabama, 
shall  sell  said  lands  above  described  and  named  in  said  bill  of 
complaint,  or  so  much  thereof  as  may  be  necessary  for  the  pay- 
ment of  said  debt,  and  interest  and  costs,  for  cash,  at  public 
auction,  at  the  court-house  in  said  County  of  Madison,  after 
having  first  given  notice  of  the  time  and  place  and  terms  of 
said  sale,  and  a  description  of  said  lands,  in  the  manner  re- 
quired to  be  given  by  sheriffs  at  sheriff's  sales  in  this  State ; 
and  out  of  the  proceeds  of  such  sale,  said  register  shall  first 
pay  the  costs  of  this  suit,  and  then  apply  the  balance  of  the 
proceeds  of  such  sale  to  the  payment  of  the  complainant's  said 
debt  and  interest  above  named,  until  the  same  is  fully  satisfied ; 
which  may  be  paid  to  the  said  complainant,  or  his  solicitor  for 
him  ;  and  the  residue,  if  any,  he  will  pay  to  the  defendant, 
said  McKenzie.  And  the  said  appellant,  said  John  McKenzie, 
and  his  surety  for  the  costs  of  this  appeal,  the  said  David  D. 
Shelby,  will  pay  the  costs  of  this  appeal  in  this  court,  and  in 
the  court  below.  And  the  clerk  of  this  court  will  certify  this 
decree  to  the  register  of  the  court  below,  that  the  same  may 
be  enforced  as  required  by  law.     July  22,  1873. 


Ford  V,  Tinchant  &  Brother. 

Motion  to  reinstate  Cause  on  Docket,  and  amend  Judgment  nunc  pro 

tunc. 

1.  What  are  clerical  misprisions.  —  Clerical  errors  or  mistakes,  within  the  mean- 
ing of  the  statutes  authorizing  amendments  (Rev.  Code,  §§  2807,  2812),  are  not 
only  those  which  are  made  by  the  clerk,  but  include  also  those  mistakes,  apparent 
on  the  record,  whether  made  by  the  court  or  the  counsel  in  the  progress  of  a  cause, 
to  which  the  judicial  sanction  or  discretion  cannot  reasonably  be  said  to  have  been 
applied. 
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2.  Reinstatement  of  cause  on  docket,  and  amendment  of  judgment  nunc  pro  tunc. — 
Where  the  clerk,  in  transcribing  the  docket,  by  mistake  enters  a  cause,  in  which 
the  defendant  is  sued  individually,  so  as  to  make  it  appear,  as  in  the  last  preceding 
cause  on  the  docket,  that  the  action  is  against  him  as  the  executor  of  an  insolvent 
estate ;  and  the  court,  by  inadvertence,  not  noticing  the  mistake,  enters  the  same 
judgment  as  in  the  last  preceding  cause ;  and  the  judgment  so  entered  is  totally 
foreign  and  inapplicable  to  the  complaint ;  the  plaintiff  may  have  the  erroneous 
judgment  set  aside  at  a  subsequent  term,  and  the  cause  reinstated  on  the  docket  as 
in  statu  quo;  but  he  cannot  have  the  judgment  amended  and  rendered,  nunc  pro 
tunc,  so  as  to  convert  it  into  a  judgment  by  nil  dicit  conformable  to  the  complaint, 
when  no  such  judgment  was  in  fact  taken. 

Appeal  from  the  Circuit  Court  of  Dallas. 

Tried  before  the  Hon.  M.  J.  Saffold. 

The  record  in  this  case  shows  that,  on  the  27th  June,  1867, 
an  action  was  commenced  by  summons  and  complaint,  in  the 
City  Court  of  Selma,  at  the  suit  of  Tinchant  &  Brother,  against 
James  Ford  individually.  The  complaint  contained  two  counts : 
one,  on  an  account  stated ;  and  the  other,  for  goods  sold  and 
delivered.  On  the  abolition  of  said  City  Court,  the  causes 
standing  on  its  docket  were  transferred  to  the  Circuit  Court 
of  Dallas.  At  the  December  Term,  1870,  of  said  Circuit 
Court,  several  causes  stood  on  its  docket,  and  entries  were 
made  in  them,  in  the  handwriting  of  the  presiding  judge, 
Hon.  James  Q.  Smith,  as  follows :  — 

"  No.  628.  Fellows  &  Haralson  vs.  James  Ford,  executor  of 
estate  of  John  E.  Toole,  deceased.  Insolvency  of  defendant's 
estate  pleaded  and  admitted.  Judgment  for  costs  vs.  deft  as 
executor  ;  judgment  to  be  certified  to  Probate  Court  for  allow- 
ance." 

"  No.  629.  Lawler  &  Baker,  surviving  partners,  vs.  James 
Ford,  executor  of  estate  of  John  E.  Toole,  deceased.  Insol- 
vency of  defendant's  estate  pleaded  and  admitted.  Judgment 
for  costs  vs.  deft  as  executor ;  judgment  to  be  certified  to  Pro- 
bate Court  for  allowance." 

"  No.  630.  Tinchant  &  Brother  vs.  James  Ford,  executor  of 
estate  of  John  E.  Toole,  deceased.     Same  order  as  in  628." 

"  No.  631.  City  of  Selma  vs.  Bell  Norris,  f.  w.  Same  order 
as  in  628." 

"  No.  632.  Tinchant  &  Brother  vs.  James  Ford,  executor  of 
John  E.  Toole,  deceased.     Same  order  as  in  628." 

In  each  of  these  cases,  except  No.  631,  the  names  of  the 
plaintiffs'  attorneys  were  entered  as  "  B.  &  H.,"  for  Brooks 
&  Haralson  ;  and  the  defendants'  as  "  P.  &  D.",  or  Pettus  & 
Dawson.  In  No.  631,  the  attorneys'  names  were  different. 
No.  630  is  the  case  first  above  mentioned ;  and  the  judgment 
entry  in  it,  corresponding  with  the  judgment  entered  in  the 
preceding  case,  was  in  these  words :  "  Came  the  parties,  by 
their  attorneys,  and  the  defendant  saying  nothing  in  bar  or 
preclusion  of  the  plaintiffs'  demand,  it  is  therefore  considered 
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by  the  court,  that  the  plaintiffs  recover  of  the  defendant  the 
sum  of  one  cent  damages,  together  with  the  costs  in  this  behalf 
expended ;  and  the  insolvency  of  the  estate  of  John  E.  Toole, 
deceased,  is  pleaded  and  admitted,  and  this  judgment  is  ordered 
to  be  certified  to  the  Probate  Court  of  Dallas  County  for  allow- 
ance." After  the  entry,  of  this  judgment,  said  cause  was  not 
again  placed  on  the  docket. 

At  the  December  Term,  1871,  the  plaintiffs  made  a  motion 
to  reinstate  the  cause  on  the  docket,  on  the  ground  that  it  had 
been  inadvertently  omitted  by  the  clerk,  without  any  authority 
of  law  ;  and  on  a  subsequent  day  of  the  term,  while  this  motion 
was  held  under  advisement  by  the  court,  they  amended  it,  by 
leave  of  the  court,  by  converting  it  into  a  motion  to  amend  the 
judgment  entry  above  set  out,  nunc  pro  tunc  as  of  the  Decem- 
ber Term,  1870,  so  that  the  judgment  should  read  as  follows:  — 

"  Tinchant  &  Brother  vs.  James  Ford.  Came  the  parties,  by 
their  attorneys,  and  the  defendant  saying  nothing  in  bar  or 
preclusion  of  the  plaintiffs'  demand,  it  is  therefore  considered 
by  the  court,  that  the  plaintiffs  recover  of  the  defendant  their 
damages  ;  but,  inasmuch  as  these  damages  are  unknown  to  the 
court,  let  a  jury  come,  and  inquire  of  and  assess  the  same." 

The  court  reinstated  the  cause  on  the  docket,  and  granted 
the  motion  to  amend  the  judgment  as  asked ;  to  which  the  de- 
fendant excepted,  and  which  he  now  assigns  as  en'or. 

Pettus  &  Dawson,  for  appellant.  —  1.  By  taking  a  final 
judgment  on  the  13th  December,  1870,  thus  taking  the  case  off 
the  docket,  and  permitting  it  to  remain  off  the  docket  until 
February,  1872,  when  the  motion  to  reinstate  it  was  made, 
the  plaintiffs  discontinued  their  suit. 

2.  A  final  judgment  cannot  be  changed  after  the  adjourn- 
ment of  the  court  for  the  term.  An  amendment  can  only  be 
made  nunc  pro  tunc,  when  the  record  shows  the  truth  of  the 
amendment,  and  only  to  the  extent  authorized  by  the  record. 
Armstrong  v.  Robertson,  2  Ala.  164  ;  Brotvn  v.  Bartlett,  2  Ala. 
29.  There  was  here  no  clerical  error  to  amend,  and  no  matter 
of  record  to  authorize  the  amendment  which  was  made.  A 
judgment  by  nil  dicit  is  rendered,  although  the  record  shows 
that  the  defendant  had  appeared  and  pleaded ;  and  he  is  de- 
prived, without  fault  on  his  part,  of  the  right  to  defend. 

Brooks,  Haralson  &  Roy,  contra.  —  The  entry  of  the 
judgment  in  this  case  was  clearly  a  clerical  misprision  or  mis- 
take, amendable  at  any  time  within  three  years  ;  and  the  mat- 
ters apparent  on  the  record  authorized  the  amendment  which 
was  made.  Rev.  Code,  §§  2807,  2812;  Wilkerson  v.  Gold- 
thwaite,  1  Stew.  &  P.  159 ;  Kennedy  v.  Young,  25  Ala.  563 ; 
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Allen  ^  Bean  v.  Bradford,  3  Ala.  287 ;  Moody  v.  Keener,  9 
Porter,  252  ;  Grovernor  v.  Knight,  8  Ala.  297  ;  Gru7in  v.  Howell, 
35  Ala.  144 ;  Yarhorough  v.  Scott,  5  Ala.  221 ;  Hicks  v.  Barrett, 
40  Ala.  291 ;  Smith  v.  Redus  Sf  Wife,  9  Ala.  99  ;  Wainwright 
V.  Sanders,  20  Ala.  602 ;  Sellers  v.  Smith,  11  Ala.  264  ;  Russell 
V.  Erwin's  Adm'r,  41  Ala.  292  ;  Bohson  v.  Bickson,  8  Ala.  252  ; 
and  other  cases  cited  in  Brickell's  Digest,  vol.  1,  pp.  70-72. 

B.  F.  SAFFOLD,  J.  —  The  plaintiffs'  amendment  of  their 
motion  to  reinstate  a  case  seems  to  have  been  an  abandonment 
of  the  original  motion  to  have  placed  on  the  Circuit  Court 
docket  a  cause  which  the  clerk  had  omitted  to  transcribe  from 
the  City  Court  docket,  and  the  substitution  of  a  new  motion  to 
return  to  the  docket  a  case,  withdrawn  in  consequence  of  an 
erroneous  judgment  rendered  in  it  by  mistake,  for  the  purpose 
of  amending  that  judgment  nunc  pro  tunc.  The  defendant 
admits  in  his  bill  of  exceptions  that  the  summons  and  com- 
plaint in  the  former  belong  to  the  latter  case.  The  questions, 
therefore,  to  be  determined  are,  whether  or  not  a  judgment 
nil  dicit,  against  a  defendant  in  his  individual  character,  for 
one  cent  damages,  can,  at  a  subsequent  term,  be  corrected  into 
a  judgment  for  damages,  with  a  writ  of  inquiry,  from  the  sum- 
mons and  complaint  which  charge  him  individually  on  an  ac- 
count, if  the  error  was  committed  through  the  misdirection  of 
the  presiding  judge  ;  whether  it  ought  to  be  allowed  if  the  ef- 
fect would  be  the  preclusion  of  the  defendant  from  a  trial  on 
the  merits  ? 

Amendments  after  final  judgment  are  allowed,  because,  in 
the  particular  instance,  it  appears  from  the  record  that  the 
original  action  of  the  court  must  have  been  what  the  amend- 
ment proposes  to  make  it.  For  this  reason,  the  amendment  is 
usually  antedated,  as  the  right  of  the  party  seeking  it.  But  it 
is  sometimes  refused,  or  granted  with  terms,  or  of  the  date 
when  allowed,  if  the  application  has  been  unnecessarily  de- 
layed, and  the  other  party,  or  third  persons,  would  be  prej- 
udiced. While  it  cannot  be  allowed,  unless  it  can  be  made 
from  matter  apparent  on  the  record,  the  court  is  not  confined 
exclusively  to  the  record  in  determining  whether  to  allow  it  or 
not,  or  what  amendment  to  make.  Tidd's  Prac.  770,  965,  973, 
975,  1026  ;  Moody  v.  Keener,  9  Port.  252. 

Clerical  errors,  are  not  those  alone  which  the  clerk  makes. 
They  include  all  such,  being  matters  of  record,  as  intervene  in 
the  progress  of  a  cause,  whether  committed  by  the  court  or 
the  counsel,  to  which  the  judicial  sanction  or  discretion  cannot 
reasonably  be  said  to  have  been  applied.  R.  C.  §  2807  author- 
izes the  amendment  of  "  any  clerical  error,  mistake  in  the 
calculation  of  interest,  or  other  mistake  of  the  clerk,"  where 
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there  is  sufficient  matter  apparent  on  the  record  or  entries  of 
the  court  to  amend  by ;  and  section  2812  empowers  the  court 
"  to  correct  any  error  in  fact  in  the  judgment  or  process,  ap- 
parent upon  the  whole  record."  The  legislature  cannot  be 
held  to  have  been  so  careless  of  language,  as  to  have  used  the 
expressions  "  clerical  error,"  and  "  other  mistake  of  the  clerk," 
in  exactly  synonymous  sense,  in  view  of  the  liability  to  mis- 
take in  the  entries  and  record  of  causes ;  or  to  have  excluded 
from  amendment  the  manifest  oversights  and  inaccuracies  of 
the  counsel,  not  calculated  to  mislead,  in  permitting  the  correc- 
tion of  "  any  error  in  fact  in  the  process." 

It  was  a  mistake  of  the  clerk  to  enter  the  case  No.  630 
(460)  as  a  suit  against  Ford,  "  executor  of  the  estate  of 
Toole."  When  judgment  was  taken  against  Ford  in  No.  628, 
as  the  representative  of  Toole,  and  the  "  same  order  as  628  " 
was  entered  at  the  same  time  in  the  two  other  cases  where  he 
appeared  to  be  in  the  same  capacity,  it  is  manifest  that  the 
court  and  the  parties  were  disposing  alone  of  the  several  cases 
in  which  the  Toole  estate  was  concerned,  and  that  the  entry  in 
.630  (460)  was  made  by  the  judge  through  the  merest  inad- 
vertence, he  being  misled  by  the  docket.  The  mistake  from 
inadvertence  is  made  more  evident  from  the  fact  that  the  same 
order  was  entered  in  631  (461),  which  was  a  cause  between 
the  City  of  Selma  and  Bell  Norris,  represented  by  entirely 
different  counsel.  There  has  been  no  trial  of  the  cause  No. 
630  (460). 

Whether  the  remedy  for  such  a  mistake  as  has  been  com- 
mitted be  called  the  correction  of  a  clerical  error  by  virtue  of 
the  statutes  of  amendments,  or  a  writ  of  error  coram  vohis,  it 
is  within  the  jurisdiction  of  the  Circuit  Court  to  reinstate  the 
case  on  the  docket,  to  set  aside  the  judgment  purporting  to 
have  been  rendered,  because  it  was  not  in  fact  rendered,  and 
to  place  the  case  in  the  same  situation  it  was  when  the  judg- 
ment was  entered.  The  plaintiffs  are  not  entitled  to  a  judg- 
ment for  damages,  because  the  defendant  has  not  had  an  op- 
portunity of  defending.  Moore  v.  Easley^  18  Ala.  619  ;  Hol- 
ford  V.  Alexander^  12  Ala.  280 ;  Bacon's  Abr.  Error ^  J.  6, 
K.  2. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Pace,  Lavender  &  Harper  v.  Lee  &  Co. 

Action  commenced  by  Attachment ;  Trial  of  Right  of  Property. 

1.  Irregularities  in  attachment  suit  not  available  to  claimant.  —  When  a  claim  is 
interposed  under  the  statute  to  property  taken  under  attachment,  the  claimant 
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cannot,  on  the  trial  of  the  claim  suit,  t^ike  advantage  of  any  mere  errors  or  irreg- 
ularities in  the  proceedings  against  the  defendant  in  attachment. 

2.  Parties  to  suit ;  regularity  of  judgment  by  default  against  partnership  as  clcumant. 
When  a  claim  to  property,  which  has  been  taken  under  attachment,  is  interposed 
by  one  partner,  in  the  name  of  the  partnership,  the  subsequent  proceedings  are 
properly  conducted  against  the  partnership  as  claimant,  although  the  forthcom- 
ing bond  is  given  by  said  partner  individually,  and  recites  that  he  "  has  filed  a 
claim,"  &c. ;  and  a  recital  in  the  judgment  entry,  that  the  person  who  interposed 
the  claim  is  a  member  of  the  partnership,  will  be  held  sufficient  on  error  to  sus- 
tain a  judgment  by  default  against  the  partnership  as  claimant. 

Appeal  from  the  Circuit  Court  of  Dallas. 

The  record  does  not  show  the  name  of  the  presiding  judge. 

The  record  in  this  case  shows  that,  on  the  30th  November, 
1867,  an  action  was  commenced  by  original  attachment,  issued 
by  the  clerk  of  said  Circuit  Court,  at  the  suit  of  Lee  &  Co. 
against  James  A.  Fountain.  The  attachment  was  levied  by 
the  sheriff,  on  the  19th  December,  1867,  on  six  bales  of  cot- 
ton ;  and  on  the  13th  January,  1868,  he  made  the  following 
return  on  the  writ :  "  The  above  property  levied  on  was  turned 
over  to  W.  B.  Harper,  the  parties  claiming  the  property,  by 
his  making  afl&davit  and  giving  bond,  as  required  by  law." 
The  affidavit,  as  copied  into  the  record,  is  made  by  W.  B.  Har- 
per before  a  justice  of  the  peace,  and  states  that  said  six  bales 
of  cotton  "  is  the  property  of  Pace,  Lavender  &  Harper,  and 
that  the  said  Pace,  livvender  &  Harper  have  a  just  claim  to 
said  property  ;  "  while  the  bond  for  the  forthcoming  of  the 
property  is  signed  by  W.  B.  Harper  individually,  and  recites 
that  he  "has  filed  a  claim  to  six  bales  of  cotton,"  &c.  On 
the  7th  March,  1868,  a  judgment  by  default,  with  a  writ  of 
inquiry,  was  taken  against  the  defendant  in  attachment ;  and 
on  the  22d  March,  1870,  the  following  judgment  was  ren- 
dered :  — 

"P.  Lee  &  Co.,  plaintiffs,"]  Came  the  parties,  and  came  also 
vs.  a  jury,"  &c.,  "  who,  upon  their 

James  A.  Fountain,  deft ;  ^  oaths,  do  say,  that  they  assess 
Pace,  Lavender  &  Harper,  the  plaintiffs'  damages  at  8936. 
claimants.  J     And  it  appearing  to  the  satisfac- 

tion of  the  court,  that  this  suit  was  commenced  by  attachment, 
on  the  30th  day  of  November,  1867  ;  and  that  said  attachment 
was  levied  by  the  sheriff  of  said  county  on  six  bales  of  cotton, 
marked  P.  L.  jffl,  as  the  property  of  James  A.  Fountain  ;  and 
that  said  James  A.  Fountain,  in  1868,  after  the  levy  of  said 
attachment,  applied  for  the  benefit  of  the  act  of  Congress,  en- 
titled 'An  act  to  establish  a  uniform  system  of  bankruptcy 
throughout  the  United  States,'  and  was  duly  discharged  in 
January,  1870,  by  the  District  Court  of  the  United  States 
at  Montgomery',  on  his  own  petition,  under  said  act  ;  it  is 
therefore  considered  by  the  court,  that  the  plaintiffs  have  and 
recover  of  the  said  James  A.  Fountain  said  sum  of  $936,  and 
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the  costs  in  this  behalf  expended ;  for  which  execution  may 
issue,  to  be  levied  only  of  the  six  bales  of  cotton  so  levied  on 
as  aforesaid.  It  is  further  ordered  by  the  court,  that  an  issue 
be  made  up  between  the  plaintiffs  and  the  said  claimants,  to 
try  the  right  of  property  in  said  six  bales  of  cotton  ;  in  which 
plaintiffs  shall  aver  that  the  said  property  is  the  property  of 
the  said  James  A.  Fountain,  and  liable  to  the  satisfaction  of 
said  attachment." 

The  issue  tendered  by  the  plaintiffs  under  this  order,  as 
copied  into  the  transcript,  states  the  names  of  the  parties  as  in 
the  judgment  entry  above  set  out,  and  is  marked  "  Filed  Mar. 
31,  1870."  On  the  24th  November,  1871,  the  following  judg- 
ment was  rendered  in  the  cause  :  — 

"  P.  Lee  &  Co.  ^     This  day  came  the  plaintiffs,  by 

V8.  I  their  attorneys  ;  and  it  appearing 

James  A.  Fountain,  deft ;   Vto   the  court  that  this  suit  was 
Pace,  Lavender  &  Harper,  [  commenced  by  attachment,  on  the 
claimants.  J  30th    day    of    November,    1867, 

against  said  James  A.  Fountain,  defendant ;  and  that  said  at- 
tachment was  levied  by  the  sheriff  of  said  county,  on  the  19th 
December,  1867,  on  six  bales  of  cotton,  marked  P.  L.  J?!,  as 
the  property  of  said  James  A.  Fountain  ;  and  that  said  sheriff, 
at  the  time  of  said  levy,  took  said  six  bales  of  cotton  into  his 
possession  under  said  attachment ;  and  that  afterwards,  on  the 
9th  day  of  January,  1868,  W,  B.  Harper,  one  of  the  firm  of 
Pace,  Lavender  &  Harper,  claimants,  made  an  affidavit  claim- 
ing said  six  bales  of  cotton  as  the  property  of  said  Pace,  Lav- 
ender &  Harper,  and  executed  a  claim  bond,  with  sureties  ; 
and  thereupon,  on  the  13th  day  of  January,  1868,  the  said 
sheriff  delivered  said  six  bales  of  cotton  to  the  claimant,  and 
returned  said  affidavit  and  bond  to  the  court ;  and  the  said 
plaintiffs  having  offered  to  make  an  issue  with  the  claimants, 
as  required  by  the  statute,  and  having  alleged  in  writing,  filed 
in  court,  '  that  the  said  six  bales  of  cotton  is  the  property  of 
the  defendant  in  attachment,  and  liable  to  the  satisfaction  of 
said  attachment ; '  and  the  said  claimants,  being  called  to  come 
into  court,  came  not,  but  made  default ;  thereupon  came  a 
jury,"  &c.,  "who,  on  their  oaths,  do  say,  'We,  the  jury,  find 
that  the  six  bales  of  cotton  levied  on  is  the  property  of  the  de- 
fendant in  attachnrent,  and  liable  to  the  satisfaction  of  the 
same,  and  we  assess  the  value  of  each  of  said  bales  of  cotton 
at  ninety  dollars.'  It  is  therefore  considered  by  the  court,  that 
the  said  six  bales  of  cotton,  so  levied  on  as  aforesaid,  be  con- 
demned to  the  satisfaction  of  the  said  attachment,  and  that  the 
plaintiffs  recover  of  the  said  claimants  the  costs  accruing  by 
reason  of  the  interposition  of  said  claim,  for  which  execution 
may  issue." 


674  SUPREME   COURT 

[Pace  V.  Lee.] 

From  this  judgment,  an  appeal  is  sued  out  by  "  the  claim- 
ants in  this  case,  Pace,  Lavender  &  Harper."  The  assignment 
of  errors  has  become  detached  from  the  record,  and  cannot  be 
stated.  The  appellees  submitted  a  motion  to  dismiss  the  ap- 
peal, on  the  ground  stated  in  the  brief  of  their  counsel ;  and 
the  cause  was  submitted  on  the  merits  at  the  same  time  with 
the  motion  to  dismiss. 

Johnston  &  Nelson,  for  appellants.  —  1.  The  court  erred 
in  rendering  judgment  against  the  defendant  in  attachment  at 
the  return  term  of  the  writ.  Rev.  Code,  §§  2660,  2661,  2998 ; 
Standifer  v.  Toney^  Grantland  ^  Co.  43  Ala.  70. 

2.  The  court  erred,  also,  in  rendering  judgment  against  the 
defendant  in  attachment  before  the  claim  suit  was  disposed 
of,  as  there  was  no  personal  service,  and  no  levy  on  other 
property.  Rev.  Code,  §§  2986-87  ;  Randolph  v.  Pech  ^  Co. 
4  Ala.  389. 

3.  The  court  erred,  also,  in  rendering  judgment  against  the 
defendant  in  attachment  after  his  final  discharge  in  bank- 
ruptcy ;  and  such  a  judgment  will  not  sustain  a  judgment 
against  the  claimants.  Loring  v.  Eager,  3  Cush.  188  ;  Car- 
penter V.  Turrell,  100  Mass.  450. 

4.  The  record  of  the  claim  suit  shows  that  appellees  were 
partners,  but  the  names  of  the  partners  are  nowhere  shown. 

5.  The  record  does  not  show  that  the  claim  was  ever  insti- 
tuted or  authorized  by  the  appellants,  their  agent,  or  attorney ; 
and  they  cannot  be  bound  by  the  unauthorized  act  of  a  stranger. 
The  burden  of  proof  was  on  the  plaintiffs,  and  their  judgment 
should  have  been  against  Harper  alone.  Rev.  Code,  §§  2966, 
3018  ;  Faver  ^  Mount  v.  Briggs,  18  Ala.  478. 

6.  The  appellants  should  not  have  been  put  to  the  expense 
of  a  trial,  unless  the  plaintiffs  had  a  valid  judgment  against 
the  defendant  in  attachment.  Amason  v.  Nash,  19  Ala.  104  ; 
aHffin  V.  Griffin,  lb.  27  ;   Ware  v.  Todd,  1  Ala.  199. 

7.  The  statute  only  permits  appeals  to  parties  against  whom 
the  judgment  complained  of  is  rendered.  Any  attempt  to 
make  new  parties,  after  final  judgment,  would  vitiate  the  pro- 
ceedings. See  Brickell's  Digest,  vol.  1,  pp.  90-92,  §§  101, 
119,  120. 

Pettus  &  Dawson,  contra.  —  1.  A  suit  cannot  be  brought 
in  the  name  of  a  partnership,  without  stating  the  individual 
names  of  the  partners.  An  appeal  is  the  commencement  of  a 
new  suit.     Hence,  the  appeal  should  be  dismissed.  * 

2.  Irregularities  in  the  judgment  or  proceedings  against  the 
defendant  in  attachment,  are  not  available  to  the  claimants. 
Collingsworth  v.  Horn,  4  S.  &  P.  221. 


OF  ALABAMA.  575 

[Pace  V.  Lee.] 

3.  That  the  judgment  against  Fountain,  after  his  discharge 
in  bankruptcy,  was  properly  rendered,  see  Peck  v.  Jenness^ 
7  Howard,  612,  619. 

4.  The  record  shows  everything  necessary  to  sustain  the 
judgment  against  the  appellants  as  claimants. 

BRICKELL,  J.  —  Notwithstanding  the  defects  in  the  mode 
of  prosecuting  this  appeal,  we  think  it  sufficient  to  confer  juris- 
diction on  the  oourt.  If  we  should  sustain  the  motion  to  dis- 
miss, it  would  probably  lead  to  the  prosecution  of  a  new  appeal, 
when  the  same  questions  now  presented  would  again  arise  for 
consideration.  As  these  questions  do  not  seem  to  us  difficult, 
or  doubtful,  we  have  concluded  to  pass  over  the  motion  to 
dismiss,  especially  as  thereby  no  injury  can  result  to  the  ap- 
pellees. 

1.  Four  of  the  assignments  of  error  refer  to  irregularities  in 
the  rendition  of  judgment  against  the  defendant  in  attachment. 
If  these  irregularities  exist,  that  judgment  is  not  before  us  for 
revision  on  this  appeal.  The  judgment  from  which  the  appeal 
is  taken,  is  the  judgment  against  the  appellants  as  claimants  on 
the  trial  of  the  right  of  property;  not  the  judgment  against  the 
defendant  in  the  attachment  suit.  Since  the  decision  in  Col- 
lingsivorth  v.  fforn  (4  Stew.  &  Porter,  221),  it  has  been  uni- 
formly and  repeatedly  adjudged  by  this  court,  that  the 
claimant,  on  the  trial  of  a  right  of  property,  cannot  question 
the  validity  of  the  judgment,  or  the  regularity  of  the  process 
under  which  the  property  is  sought  to  be  condemned.  Such 
an  inquiry  is  foreign  to  the  issue  between  the  parties.  Whether 
he  may  or  may  not  show  the  judgment  or  the  process  to  be 
void,  is  another  question.  He  cannot  show  that  it  is  merely 
irregular,  or  erroneous.  Harwell  v.  Floyd^  3  Ala.  16  ;  Fryer 
V.  Dennis^  2  Ala.  144 ;  Perkins  ^  Elliott  v.  Mayfield^  5  Porter, 
182. 

2.  The  remaining  assignments  of  error  question  the  regular- 
ity of  the  judgment  against  the  appellants,  as  claimants  of  the 
property  levied  on  by  the  attachment.  The  facts  shown  by  the 
record  are,  that  after  the  levy  of  the  attachment,  W.  B.  Har- 
per made  affidavit  that  the  property  attached  "  is  the  property 
of  Pace,  Lavender  &  Harper,  and  that  the  said  Pace,  Laven- 
der &  Harper  have  a  just  claim  to  said  property."  At  the 
same  time,  he  executed  his  individual  bond  with  surety,  in 
which  it  is  recited,  "  the  above  named  W.  B. 'Harper  has,  the 
day  of  the  date  hereof,  filed  a  claim,"  &c.  It  appears  that,  on 
the  making  of  this  affidavit,  and  the  execution  of  this  bond,  the 
sheriff  surrendered  the  property  attached,  returned  the  affidavit 
and  bond,  with  the  attachment,  to  the  Circuit  Court.  The 
cause  is  styled  in  the  entry  of  judgment  against  the  defendant 
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in  attachment,  as  "  P.  Lee  &  Co.,  pl'ffs  v.  James  A.  Fountain, 
deft ;  Pace,  Lavender  &  Harper,  claimants ; "  and  the  order 
is,  "that  an  issue  be  made  up  between  the  plaintiffs  and  the 
said  claimants,  to  try  the  right  of  property,"  &c.  In  this  entry 
it  is  recited,  that  Harper,  who  made  the  affidavit,  and  gave  the 
bond,  is  a  member  of  the  firm  of  Pace,  Lavender  &  Harper. 
The  proper  issue  is  tendered  by  the  plaintiffs,  and  is  entitled 
as  is  the  judgment  entry.  The  judgment  against  the  appel- 
lants is  by  default,  and  the  style  of  the  case  is  that  adopted  in 
the  judgment  entry  against  the  defendants  in  attachment.  This 
judgment  recites,  that  the  appellants  were  claimants,  and  the 
judgment  is  against  them  as  such.  The  application  of  the  ap- 
pellants for  an  appeal  from  this  judgment  is  in  writing,  and 
the  cause  is  entitled  as  in  the  minute-entries  to  which  we  have 
referred,  and  recites,  "  the  claimants  in  this  case.  Pace,  Laven- 
der &  Harper."  It  is  assigned  as  error,  that  it  does  not  ap- 
pear that  the  claim  suit  was  instituted  by  the  appellants,  or  by 
their  authority,  and  that  it  does  not  appear  that  Harper,  who 
made  the  affidavit  and  gave  the  bond,  was  a  copartner  of  Pace, 
Lavender  &  Harper. 

The  proceedings  are  not  very  formal ;  but  we  think  it  suf- 
ficiently appears  that  Harper,  who  made  the  affidavit  and  gave 
the  bond,  is  a  partner  of,  or  jointly  interested  with  the  appel- 
lants. The  affidavit  he  makes  is  not  of  a  personal  ownership 
of,  or  claim  to  the  property  attached,  but  it  is  of  the  ownership 
and  claim  of  Pace,  Lavender  &  Harper.  The  claim  to  prop- 
erty levied  on  must  be  interposed  by  the  person  having  the 
right,  or  some  one  representing  him.  By  the  interposition  of 
a  claim,  the  right  and  title  of  the  claimant  only  is  put  in  issue. 
On  that  he  must  rely,  and  cannot  set  up  an  outstanding  title 
in  a  stranger,  no  matter  how  valid  and  sufficient,  to  defeat  the 
levy.  Thomas  v.  De  Grraffenreid,  17  Ala.  602 ;  Cotten  v. 
Thompson,  21  Ala.  574.  Construing  the  entire  record  in  con- 
nection with  this  well  settled  rule  in  reference  to  trials  of  the 
right  of  property,  it  sufficiently  appears  that  the  appellants 
were  claimants.  Under  the  affidavit  made  by  Harper,  no  other 
right  or  title  than  that  of  the  appellants  could  have  been  tried. 
An  individual  right  of  Harper's,  with  which  the  other  appel- 
lants had  no  connection,  would  not  have  supported  the  claim, 
and  could  not  have  been  given  in  evidence. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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Thames  v.  Central  City  Insurance  Company. 

^11  in  Equity  to  compel  Reinstatement  of  Stockholder  in  Corporation. 

1.  Proxy  of  stockholder  in  private  corporation  ;  notice.  —  A  stockholder  in  an  in- 
corporated company,  who  is  represented  by  his  proxy  at  a  stockholder's  meeting, 
is  chargeable  with  notice  of  all  facts  connected  with  the  proceedings  of  the  meet- 
ing, which  were  known  to  his  proxy  ;  and  he  cannot  set  up  his  want  of  notice,  or 
ignorance  of  those  facts,  as  a  ground  for  equitable  relief  against  the  company. 

2.  Private  corporation ;  right  and  duty  of  stockholder  in  obtaining  information  of 
proceedings.  —  The  proceedings  of  an  incorporated  company  being  accessible  to  all 
Its  members,  a  stockholder  desiring  information  as  to  the  proceedings  of  a  stock- 
holders' meeting,  at  which  he  was  represented  by  proxy,  may  procure  copies,  or 
inspect  the  records  of  the  company  in  person  ;  and  if  he  neglects  these  means  of 
obtaining  information,  the  mere  failure  or  omission  of  the  secretary,  in  communi 
eating  to  him  by  letter  the  resolutions  adopted,  to  include  one  of  the  resolutions,  is 
neither  a  fraud,  nor  a  badge  of  fraud,  on  which  he  can  found  a  claim  for  equitable 
relief  against  the  company. 

Appeal  from  the  Chancery  Court  of  Dallas. 

Heard  before  the  Hon.  Chables  Tuenee. 

The  bill  in  this  case  was  filed  on  the  23d  February,  1869, 
by  Cornelius  E.  Thames,  against  the  Central  City  Insurance 
Company,  Henry  A.  StoUenwerck,  its  president,  and  Will- 
iam White,  its  secretary ;  and  sought  a  decree  restoring  and 
reinstating  the  complainant  as  a  stockholder  in  said  company. 
The  material  facts  of  the  case,  briefly  stated,  are  these  :  The 
said  insurance  company  was  incorporated  by  an  act  of  the 
General  Assembly  of  Alabama,  approved  November  28,  1863, 
and  its  charter  was  subsequently  amended  by  an  act  approved 
February  5,  1866.  The  complainant  was  one  of  the  original 
corporators,  and  owned  one  hundred  shares  of  stock,  the  nom- 
inal value  of  which  was  $10,000.  He  paid  ten  per  cent,  of 
this  amount  on  the  organization  of  the  company,  and  gave  his 
note  with  sureties  for  the  residue,  as  authorized  by  the  char- 
ter ;  and  other  credits  were  afterwards  entered  on  his  note  for 
stock.  Early  in  1868,  the  company  having  met  with  serious 
losses,  and  its  business  not  having  been  successful,  a  meeting 
of  its  stockholders  was  called,  and  held  on  the  19th  of  Febru- 
ary, 1868,  at  Selma,  its  place  of  business,  at  which  meeting 
the  following  resolutions  were  adopted  :  — 

"  1.  Resolved.,  That  any  stockholder  of  this  company  whose 
stock  is  not  fully  paid  up,  may  be  allowed  by  the  board  of 
directors  to  surrender  his  stock,  and  have  his  stock  notes  or 
bills  cancelled,  upon  his  paying  by  the  1st  day  of  April,  1868, 
thirty-three  and  one  third  per  cent,  on  the  amount  of  the 
original  stock,  not  computing  interest,  nor  any  dividend  here- 
tofore declared. 

"  2.  Resolved.,  That  if,  in  the  opinion  of  the  board  of  direc- 
tors, any  note  given  for  stock  is  not  properly  secured,  the  prin- 
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cipal  on  the  note  shall  be  required,  if  he  has  not  paid  the 
amount  provided  for  in  the  above  resolution,  to  give  a  new 
note,  with  good  security,  by  the  1st  day  of  April,  1868,  or  to 
surrender  his  stock ;  and  on  his  failing  to  do  either,  his  note 
shall  be  put  in  suit  for  the  whole  amount. 

"  3.  Resolved^  That  so  much  stock  shall  be  paid  in  on  the 
unpaid  stock  as  shall  amount,  with  the  sum  already  paid 
thereon,  to  forty  (40)  per  cent,  of  the  original  subscription, 
in  addition  to  the  interest  due  on  the  stock.  This  call  shall 
not  apply  to  stockholders  who  have  paid  as  much  as  the 
amount  aforesaid,  and  the  interest  due  on  the  original  stock : 
and  if  any  stockholder  fails  to  pay  such  call,  and  the  interest 
due  on  his  stock  note  or  bill,  for  twenty  days  after  the  time 
required  by  the  board  of  directors,  his  stock  note  or  bill  shall 
be  put  in  suit,  and  the  entii'e  amount  due  on  the  same  shall  be 
collected. 

"  4.  Resolved,  That  as  soon  as  practicable  after  the  1st  day 
of  April,  1868,  the  directors  shall  reduce  the  stock  to  its  then 
cash  value,  and  shall  estimate  and  equalize  the  losses  amongst 
the  stockholders,  and  shall  call  in  and  cancel  the  stock  certifi- 
cates heretofore  issued,  and  issue  new  certificates,  for  proper 
amounts,  to  the  remaining  stockholders. 

"  5.  Resolved,  That  the  insurance  business  of  this  company 
must  be  conducted  only  on  the  best  class  of  risks. 

"  6.  Resolved,  That  in  case  the  stock  of  this  company  is  not 
paid  up,  or  reduced,  under  the  foregoing  resolutions,  the  board 
of  directors  are  hereby  authorized  to  call  in  all  the  unpaid 
stock. 

"  7.  Resolved,  That  the  board  of  directors  are  hereby  au- 
thorized to  carry  into  effect  the  foregoing  resolutions,  and  to 
adopt  all  proper  measures  for  that  purpose." 

The  complainant  was  not  present  at  this  meeting,  but  was 
represented  by  Washington  M.  Smith,  whom  he  had  appointed 
as  his  proxy,  and  who  also  owned  $10,000  of  the  stock.  Smith 
voted  his  own  share  of  the  stock  for  the  resolutions,  and  the 
complainant's  stock  against  them ;  and  afterwards,  on  the 
same  day,  he  wrote  to  the  complainant  as  follows :  "  The 
'  Central  City '  convention  met  to-day.  No  provision  is  made 
in  your  case  of  security  for  Prestridge.  I  could  not  get  any- 
thing done.  It  provided  that  all  may  go  out  by  paying  and 
losing  one  third  of  amount  of  stock ;  or  they  may  stay  in  if 
they  pay  more  than  one  third,  and  get  scrip  for  amount  paid 
above  that.  I  will  either  pay  and  go  out,  or  pay  more  and 
hold  some  stock ;  which  I  may  do  is  not  determined  on  yet. 
Either  case  is  hard  enough.  This  was  the  best  that  could 
be  done ;  but,  to  keep  all  right,  I  voted  your  stock  against 
it." 
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On  the  24th  February,  1868,  the  board  of  directors  met  and 
adopted  the  following  resolution,  for  the  purpose  of  carrying 
into  effect  the  resolutions  of  the  stockholders'  meeting,  to  wit : 
"  Resolved^  That  each  stockholder  who  has  not  heretofore 
paid  as  much  as  forty  (40)  per  cent,  of  his  stock,  in  addition 
to  the  interest  which  has  accrued  on  the  stock,  is  hereby  re- 
quired to  pay,  by  the  1st  day  of  April,  1868,  forty  (40)  per 
cent,  upon  his  stock,  including  the  payments  heretofore  made 
by  him,  and  also  the  interest  which  may  be  then  due  on  his 
stock ;  and  if  any  such  stockholder  fails  to  pay  said  sum  and 
interest,  for  twenty  days  after  the  date  aforesaid,  his  stock 
note  or  bill  shall  be  put  in  suit,  and  the  entire  amount  due 
thereon  shall  be  collected."  In  the  early  part  of  March  fol- 
lowing. White,  the  secretary  of  the  company,  sent  a  letter  or 
circular  to  the  complainant,  at  Mobile,  in  these  words  :  "  Office 
Central  Ins.  Co.,  Selma,  Ala.  Extract:  The  following  resolu- 
tions were  adopted  at  the  stockholders'  meeting,  Feb.  19, 
1868,"  setting  out  the  first  and  third  of  the  resolutions  above 
copied.  "  The  board  of  directors  adopted  the  following  on  the 
24th  of  February,  1868,"  to  wit,  the  resolution  above  set  out. 
On  the  27th  March,  1868,  the  complainant  paid  up  the  amount 
required  to  discharge  him  under  the  first  resolution  of  the 
stockholders'  meeting,  surrendered  his  stock,  and  had  his  stock 
note  cancelled.  On  the  9th  April  following,  the  directors 
held  another  meeting,  and  adopted  the  following  additional 
resolution  :  "  Resolved^  That  any  stockholder  who  has  paid 
forty  (40)  per  cent,  of  his  stock,  and  all  interest  due  on  the 
same,  may  be  permitted  to  surrender  all  his  unpaid  stock  ; 
and  after  he  has  done  so,  the  president  is  authorized  to  sur- 
render to  such  stockholder  his  stock  note  to  be  cancelled." 

On  the  24th  November,  1868,  the  complainant  addressed  a 
written  communication  to  the  company,  alleging  that  he  had 
acted  under  a  mistake  and  misapprehension  of  the  facts  when 
he  surrendered  his  stock,  as  above  stated,  inclosing  a  copy  of 
the  secretary's  letter  to  him,  which,  as  he  said,  had  misled 
him,  and  asking,  as  a  matter  of  right,  that  he  should  be  rein- 
stated as  a  stockholder  in  the  company.  On  the  22d  January, 
1869,  he  was  officially  informed  by  the  secretary  that  the  com- 
pany declined  to  accede  to  his  request  or  demand,  and  there- 
upon the  bill  in  this  case  was  filed,  as  above  stated.  The  bill 
alleged  that  the  complainant,  when  he  surrendered  his  stock, 
had  no  other  knowledge  or  information  as  to  the  action  of  the 
stockholders'  meeting  than  that  afforded  by  the  official  com- 
munication of  the  secretary ;  that  if  he  had  been  apprised  of 
the  fourth  resolution  he  would  not  have  surrendered  his  stock, 
but  would  have  accepted  the  alternative  proposition ;  and  that 
the  suppression  of  this  resolution,  under  the  circumstances. 
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was  a  fraud  on  Lis  rights.  The  bill  prayed  that  an  account 
might  be  taken,  to  ascertain  the  sum  which  the  complainant 
must  pay  to  make  up  the  forty  per  cent,  and  interest  on  his 
stock,  as  provided  in  the  last  resolution  of  the  board  of 
directors  ;  and  that  on  his  paying  this  sum  he  should  be  rein- 
stated as  a  stockholder  in  the  company.  On  final  hearing,  on 
pleadings  and  proof,  the  chancellor  dismissed  the  bill ;  and  his . 
decree  is  now  assigned  as  error. 

MoEGAN,  Lapsley  &  Nelson,  for  appellant. 

Pettus  &  Dawsok,  contra. 

PETERS,  C.  J.  —  The  bill  is  filed  by  a  stockholder  in  an 
incorporated  company,  to  compel  the  company  to  restore  him 
to  his  membership  therein.  The  ground  of  equity  alleged 
seems  to  be  somewhat  peculiar.  The  company  is  charged  with 
practising  a  fraud  on  the  complainant,  by  a  misrepresentation 
or  concealment  of  facts,  which  led  to  an  injurious  withdrawal 
by  the  complainant  from  the  company.  The  answers  fully  and 
explicitly  deny  all  fraud,  or  fraudulent  suppression  of  the  facts, 
on  the  part  of  the  company  or  its  agents ;  and  we  think,  as  the 
learned  chancellor  thought,  that  the  evidence  fully  sustains  the 
answers. 

1.  The  bill  alleges  that  White,  the  secretary  of  the  com- 
pany, in  notifying  the  complainant  of  the  proceedings  of  the 
stockholders'  meeting  held  on  the  19th  day  of  February,  1868, 
failed  to  include  the  fourth  resolution  adopted  by  them  ;  and 
that,  in  consequence  of  this  failure,  the  complainant  acted 
without  a  full  knowledge  of  all  the  facts  which  ought  to  have 
been  made  known  to  him  when  he  paid  the  balance  on  his 
stock  required  to  discharge  him  from  further  liability  to  the 
company,  surrendered  his  stock,  and  had  his  stock  note  can- 
celled, as  authorized  by  the  first  resolution  adopted  at  said 
stockholders'  meeting  ;  that  is,  he  acted  under  a  deception, 
brought  about  by  the  company,  through  its  secretary.  White. 
But  the  testimony  shows  that  the  complainant  was  represented 
at  that  meeting  by  Washington  M.  Smith,  as  his  proxy,  who, 
while  voting  his  own  stock  for  the  resolutions,  voted  the  com- 
plainant's stock  against  their  passage.  In  this  Smith  acted  for 
himself  and  also  for  the  complainant.  In  such  a  case,  the 
knowledge  of  the  proxy,  or  agent,  is  brought  home  to  the 
principal.  What  Smith  knew,  he  knew  as  well  for  his  princi- 
pal as  for  himself.  What  was  notice  to  the  proxy,  was  notice 
to  the  stockholder  whom  he  represented  in  the  meeting.  It  is 
a  common  principle  of  all  agencies,  both  at  law  and  in  equity, 
that  one  who   acts  by  another,  acts  by  himself.     Story  on 
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Agency,  §§  140,  451  ;  Smyth  v.  Oliver^  31  Ala.  39  ;  Wiley ^ 
Banks  ^  Co.  v.  Knight^  27  Ala.  336.  Moreover,  Smith  in- 
formed his  principal,  by  letter,  on  the  day  these  resolutions 
were  adopted,  of  what  had  been  done.  Very  clearly  his  letter 
of  the  19th  September  refers  to  the  stockholders'  convention, 
and  to  what  they  had  resolved  upon.  This  was  actual  notice 
to  the  complainant. 

2.  The  proceedings  of  the  company  were  accessible  to  all  its 
members ;  and  all  are  presumed  to  take  notice  of  such  pro- 
ceedings when  they  participate  in  the  meeting  at  which  they 
may  have  been  transacted.  This  was  the  condition  of  the 
complainant  in  this  instance.  He  must  have  known  that  the 
stockholders  acted  by  resolution ;  and  if  he  had  wished  to  be 
better  informed  as  to  the  contents  of  their  resolutions  than  he 
had  been  by  his  proxy,  he  could  have  procured  copies  of  the 
proceedings,  or  he  might  have  inspected  the  records  of  the 
company  in  person.  But  no  inquiry  was  made ;  no  effort  to 
be  better  informed  was  attempted.  In  such  a  case,  the  mere 
failure  of  the  secretary  of  the  company  to  communicate  the 
resolutions  of  the  stockholders  to  a  member  who  participated 
by  proxy  in  their  passage,  is  not  a  fraud,  nor  a  badge  of  fraud. 
Steamboat  Belfast  v.  Boon  ^  Co.  41  Ala.  68,  69.  There  is 
no  pretence  of  fraud  shown  or  attempted,  except  the  omission 
of  White  to  communicate  said  fourth  resolution. 

But,  even  if  this  resolution  had  been  communicated  in 
White's  letter,  the  board  of  directors  had  not  at  that  time 
taken  steps  to  act  upon  it.  It  was  not  until  the  9th  April, 
1868,  after  the  complainant  had  surrendered  his  stock,  and 
gone  out  of  the  company  as  a  stockholder,  that  the  board  of 
directors  passed  their  resolution  to  carry  into  effect  the  purpose 
of  the  stockholders,  as  indicated  in  their  proceedings  of  the 
19th  February,  1868.  The  complainant  had  no  rights  under 
this  resolution.  He  was  not  a  stockholder  in  the  company 
when  it  went  into  effect ;  and  it  seems  to  have  been  intended 
only  for  the  benefit  of  stockholders.  He  does  not  ask  in  his 
bill  for  any  relief  beyond  that  afforded  by  this  resolution  of 
the  board  of  directors  ;  and  this  relief  he  is  not  entitled  to 
have,  either  as  a  stockholder  still  remaining  in  the  company, 
or  as  one  who  had  paid  forty  per  cent,  of  his  stock  and  with- 
drawn. He  does  not  occupy  either  of  these  positions.  His 
misfortune  is  of  his  own  seeking,  and  not  the  result  of  any 
fraudulent  action  of  the  company  or  its  officers.  The  decree 
of  the  learned  chancellor  is  in  conformity  with  law,  and  must 
stand  as  the  decree  of  this  court.  At  the  same  time,  it  may 
be  admitted  that,  under  a  different  code  of  morals,  where  a 
more  generous  appreciation  of  justice  is  acknowledged  than 
that  which  has  yet  been  reached  in  the  edicts  of  legislation, 
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which  are  the  rules  of  the  money  changers,  the  complainant 
might  have  just  grounds  to  feel  injured.  But  the  law  has  not 
yet  attained  that  elevated  and  serene  sense  of  right  which  im- 
poses the  obligation  to  treat  others  as  we  would  wish  to  be 
treated  by  them.  The  decree  is  affirmed,  with  costs. 


Warren  v.  Mobile  and  Montgomery  Railroad  Co. 

Action  for  Damages  against  Railroad  Company,  for  Personal  Injuries 

causing  Death. 

Consolidation  of  railroad  companies;  when  action  lies  against  new  company. — 
Where  an  act  of  the  general  assembly,  consolidating  two  railroad  companies  into 
one  under  a  new  name,  provided  that  the  consolidation  and  change  of  name  "  shall 
in  no  way  affect  the  rights  of  the  creditors  of  said  companies,  and  their  separate 
existence  shall  be  continued  as  to  all  the  rights  and  remedies  of  creditors ; "  and  that 
the  president  of  the  new  company  "  shall  be  held  in  law,  as  to  service  of  process, 
as  the  president  of"  each  of  the  old  companies  ;  and  that  the  new  company  "  may 
dispose  of  any  property,  real  or  personal,  held  by  each  of  said  companies,  and 
make  and  execute  titles  for  the  same,  and  sue  for  and  recover  in  its  name  all  debts, 
dues,  and  demands,  of  every  kind  and  description  whatsoever,  due  to  each  of  said 
companies," — held,  that  an  action  at  law  might  be  maintained  against  the  new 
company,  to  recover  damages  for  personal  injuries  caused  by  the  wrongful  act  of 
one  of  the  old  companies. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  James  Q.  Smith. 

This  action  was  brought  by  Mrs.  Louisa  J.  Warren,  as  the 
administratrix  of  the  estate  of  her  deceased  husband,  James  F. 
Warren,  to  recover  damages  for  the  wrongful  act  which  caused 
the  death  of  her  said  husband,  who  was  killed  on  the  9th  day 
of  September,  1868,  while  travelling  as  a  passenger  on  the  Mo- 
bile and  Great  Northern  Railroad  Company,  and  whose  death 
was  alleged  to  have  been  caused  by  the  negligence  or  other 
wrongful  act  of  an  officer  or  agent  of  the  said  railroad  company. 
The  defendant  corporation  was  chartered  by  an  act  approved 
August  5, 1868,  entitled  "  An  act  to  consolidate  and  make  joint 
stock  of  the  Mobile  and  Great  Northern  Railroad  Company  and 
the  Alabama  and  Florida  Railroad  Company  of  Alabama,  and 
to  change  the  name  of  said  companies  to  the  Mobile  and  Mont- 
gomery Railroad  Company."  The  6th  section  of  said  act  of  in- 
corporation is  in  these  words  :  "  Sec.  6.  Be  it  further  enacted., 
That  the  consolidation  of  said  Alabama  and  Florida  Railroad 
Company  with  said  Mobile  and  Great  Northern  Railroad  Com- 
pany, and  the  change  of  the  name  of  the  said  companies,  as 
provided  for  in  the  foregoing  sections  of  this  act,  shall  in  no 
way  affect  the  rights  of  the  creditors  of  said  companies,  and 
their  separate  existence  shall  be  continued  as  to  all  the  rights 
and  remedies  of  creditors  ;  and  the  president  of  the  Mobile  and 
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Montgomery  Railroad  Company  shall  be  held  in  law,  as  to  ser- 
vice of  process,  as  the  president  of  the  said  Alabama  and  Flor- 
ida Railroad  Company,  and  of  the  Mobile  and  Great  Northern 
Railroad  Company ;  and  the  said  Mobile  and  Montgomery 
Railroad  Company  may  dispose  of  any  property,  real  or  per- 
sonal, held  by  each  of  said  companies,  and  make  and  execute 
titles  for  the  same,  and  sue  for  and  recover  in  its  name  all 
debts,  dues,  and  demands,  of  every  kind  and  description  what- 
soever, due  to  each  of  said  companies."  The  7th  section  pro- 
vided that  the  said  act  should  go  into  effect  at  such  time  as 
might  be  fixed  by  the  presidents  of  the  two  companies,  "  upon 
their  giving  ten  days'  notice  of  such  time  in  two  newspapers 
published  in  each  of  the  cities  of  Mobile  and  Montgomery ; " 
but  the  record  does  not  show  when  this  was  done. 

The  action  was  brought  under  section  2300  of  the  Revised 
Code.  The  court  sustained  a  demurrer  to  the  complaint,  and 
the  judgment  on  the  demurrer  is  now  assigned  as  error. 

Jno.  G.  Winter,  for  appellant.  —  1.  The  complaint  ex- 
pressly avers  that  the  defendant  corporation  was  formed  by 
the  consolidation  and  amalgamation  of  the  two  specified  rail- 
road companies  under  the  authority  of  an  act  of  the  legislature 
approved  5th  August,  1868,  "  which  said  act  is  made  a  part  of 
this  complaint ;  by  virtue  of  which,  said  consolidated  company 
became  liable  to  the  satisfaction  of  the  plaintiff's  demand,  and 
which  said  last  named  corporation  is  the  defendant."  It  was 
not  necessary  that  the  act  of  incorporation  should  be  set  out, 
or  specially  pleaded.     Rev.  Code,  §  2698. 

2.  The  general  rule  is  well  settled,  that  an  amalgamated  cor- 
poration is  liable  for  all  the  debts  and  obligations  of  the  con- 
stituent corporations  at  the  time  of  the  consolidation.  Phila- 
delphia^ Wilmington  ^  Baltimore  Railroad  Company  v.  How- 
ard, 13  Howard,  307  ;  Indianapolis,  Cincinnatti  ^  La  Fay- 
ette Railroad  Company  v.  Jones,  29  Indiana,  465  ;  Withrow's 
Corporation  Cases,  351 ;  Redfield  on  Railways,  vol.  2,  pp. 
659-62. 

3.  The  6th  section  of  the  defendant's  charter  in  this  case 
was  not  intended  to  change  this  settled  rule  of  law.  It  was 
obviously  designed  to  guard  and  preserve  the  rights  of  cred- 
itors, and  to  give  them  a  cumulative  remedy.  If  otherwise  con- 
strued, then  the  plaintiff  does  not  come  within  its  provisions, 
as  she  is  not  a  creditor  ;  and  she  is  left  to  her  common  law 
remedy.  It  never  could  have  been  intended  that  the  new 
company  should  take  the  assets  of  the  old  companies,  sell  and 
dispose  of  them  at  pleasure,  and  collect  all  the  debts  due  to 
them,  leaving  the  creditors  of  those  companies,  and  those  who 
had  claims  against  them,  to  obtain  a  barren  judgment  against 
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the  old  companies,  and  then  seek  to  follow  the  assets  in  the 
hands  of  third  persons,  who  might  be  innocent  purchasers. 

H.  C.  Semple,  contra.  —  1.  The  complaint  was  obnoxious 
to  each  of  the  causes  of  demurrer  specifically  stated.  The 
cause  of  action  was  not  stated  with  that  precision  and  definite- 
ness  which  is  required  by  the  rules  of  pleading. 

2.  The  complaint  shows  no  cause  of  action  against  the  de- 
fendant ;  but,  on  the  contrary,  shows  that  the  action  should 
have  been  brought  against  the  Mobile  and  Great  Northern 
Railroad  Company.  The  legislative  act,  which  is  relied  on  as 
showing  the  consolidation  of  the  two  old  companies  into  a  new 
one,  is  not  set  out  in  the  complaint,  nor  described  otherwise 
than  as  "  An  act  approved  August  5,  1868,  which  said  act  is 
made  a  part  of  this  complaint."  This  averment  is  not  suffi- 
cient to  make  the  act  referred  to  a  part  of  the  complaint,  nor 
even  to  identify  it ;  and  being  a  private  act,  the  court  cannot 
notice  it,  unless  it  is  specially  pleaded,  or  given  in  evidence. 
Moore  v.  The  State,  26  Ala.  88 ;  Drake  v.  Flewellen  ^  Go. 
33  Ala.  103  ;  City  Council  of  Montgomery  v.  Plank  Road  Co. 
31  Ala.  76  ;  Harbor  Masters  v.  Southerland,  47  Ala.  512. 

3.  If  the  said  act  is  to  be  deemed  a  part  of  the  complaint,  as 
if  it  had  been  set  out  at  length  therein,  the  complaint  would 
still  be  fatally  defective.  An  act  of  the  legislature  cannot, 
proprio  vigore,  fix  a  liability  of  one  person  upon  another.  The 
statement  of  such  a  proposition  shows  its  absurdity.  Nor  does 
the  act  itself  propose  or  pretend  to  do  this  absurd  thing.  It 
simply  authorizes  the  companies  themselves  to  assent  to  a  con- 
solidation, points  out  the  manner  in  which  they  may  signify 
their  assent,  and  expressly  provides  that  the  consolidation  shall 
not  be  effectual  until  certain  things  are  done,  and  notice  thereof 
has  been  given  as  provided  in  the  7th  section.  The  complaint 
does  not  show  that  these  things  have  ever  been  done,  and, 
therefore,  fails  to  show  that  there  has  been  any  consolidation. 

4.  If  the  act  is  to  be  construed  as  a  part  of  the  complaint, 
and  as  affecting  a  consolidation  of  the  old  companies  by  its  own 
force,  then  the  action  is  misconceived,  as  the  6th  section  clearly 
shows  that  the  suit  should  have  been  brought  against  the  old 
company,  whose  wrongful  act  is  complained  of.  The  old  com- 
panies are  expressly  continued  in  existence  for  the  purpose  of 
such  suits,  and  provision  is  made  for  the  service  of  process 
against  them  on  the  president  of  the  new  company. 

B.  F.  SAFFOLD,  J.  —  Judgment  was  given  against  the 
plaintiff,  on  demurrer  to  her  complaint.  The  complaint  con- 
sists of  many  counts,  and  alleges,  in  substance,  that  the  plain- 
tiff, as  administratrix  of  the  estate  of  James  F.  Warren,  de- 
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ceased,  claims  of  the  defendant,  the  Mobile  and  Montgomery 
Railroad  Company,  damages  ;  because  her  husband  and  intes- 
tate, being  at  the  time  a  passenger  on  a  train  belonging  to  the 
Mobile  and  Great  Northern  Railroad  Company,  was  killed  by 
the  wrongful  act,  or  culpable  negligence,  of  an  officer  or  agent 
of  the  said  company,  unknown  to  the  plaintiff,  in  causing  the 
engine,  locomotive,  and  cars  to  fall  from  the  track  of  the  road ; 
that  the  act  was  one  for  which  the  intestate  might  have  main- 
tained an  action  against  the  company  if  it  had  not  produced 
death  ;  that  afterwards,  and  before  the  commencement  of  the 
suit,  the  said  Mobile  and  Great  Northern  Railroad  Company 
was  consolidated  and  amalgamated  with  the  Alabama  and 
Florida  Railroad  Company  into  one  company,  or  corporation, 
under  the  name  and  style  of  the  Mobile  and  Montgomery  Rail- 
road Company,  by  an  act  of  the  General  Assembly  approved 
August  5,  1868 ;  and  that  by  such  consolidation  the  defend- 
ant became  liable  to  the  satisfaction  of  the  plaintiff's  demand. 
The  demurrer,  besides  several  grounds  which  were  removed  by 
amendment,  averred  that  the  complaint  did  not  set  out  with 
sufficient  particularity  in  what  the  wrongful  act  consisted,  and 
did  not  show  a  cause  of  action  against  the  defendant. 

The  first  objection  is  not  tenable,  as  the  falling  of  the  engine 
and  cars  from  the  track  was  alone  sufficient  to  kill  a  passen- 
ger ;  and  this  is  very  distinctly  alleged.  The  principal  objec- 
tion to  the  complaint  seems  to  have  been  that  the  suit  ought  to 
have  been  against  the  Mobile  and  Great  Northern  Railroad 
Company,  eo  nomine.  The  act  of  consolidation  provides  that 
the  rights  of  the  creditors  of  the  said  two  companies  shall  not 
thereby  be  in  any  way  affected.  It  continues  the  separate  ex- 
istence of  the  companies,  as  to  all  the  rights  and  remedies  of 
their  creditors,  and  constitutes  the  president  of  the  new  organ- 
ization, in  law,  as  to  the  service  of  process,  the  president  of 
either  of  the  original  corporations.  Acts  1868,  p.  82.  The 
new  company  was  authorized  to  "  dispose  of  any  property,  real 
or  personal,  held  by  each  of  said  companies,  and  make  and  ex- 
ecute titles  for  the  same,"  and  "  to  sue  for  and  recover  in  its 
name,  all  debts,  dues,  and  demands,  of  every  kind,  and  descrip- 
tion whatsoever,  due  to  each  of  said  companies." 

The  purpose  of  the  act,  in  preserving  the  separate  existence 
of  the  companies,  was  not  to  prescribe  the  manner  in  which 
demands  against  them  were  to  be  enforced,  but,  out  of  abun- 
dant caution,  to  make  sure  that  no  remedy  for  their  enforce- 
ment should  be  lost  or  impaired  by  the  amalgamation.  If  a 
case  should  arise  in  which  the  new  organization  would  not  be 
amenable  for  the  liability  of  the  others,  this  provision  saved 
the  remedy.  Besides,  it  set  at  rest  any  question  of  the  disso- 
lution of  the  former  corporations  by  the  consolidation.    Gener- 
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ally,  in  torts,  if  either  party  die,  the  action  is  gone.  The 
existence  of  the  Mobile  and  Great  Northern  Railroad  Company 
is  preserved  for  the  purpose  of  this  suit.  While  the  action 
might  have  been  maintained  against  it,  by  service  of  process 
on  the  president  of  the  defendant,  it  might  also  have  been 
necessary  to  bring  a  suit  against  the  defendant  to  recover  the 
assets.  The  laws  abhors  circuity  of  action,  and  there  is  no 
good  reason  why  the  defendant  who  is  to  pay  may  not  be 
directly  sued.  Phil.^  Wil.  ^  Bait.  R.  JR.  Co.  v.  Howard,  13 
How.  333  ;  Ready  ^  Banks  v.  Tuscaloosa,  6  Ala.  327 ;  1 
Tidd's  Prac.  9. 

The  demurrer  was  improperly  sustained.  The  judgment  is 
reversed,  and  the  cause  remanded. 

Note  by  Reporter.  —  On  a  subsequent  day  of  the  term, 
the  appellee's  counsel  having  filed  a  petition  for  a  rehearing, 
the  following  opinion  was  delivered  :  — 

B.  F.  SAFFOLD,  J.  —  The  appellee  insists  that  the  com- 
plaint is  subject  to  demurrer,  because  it  does  not  show  how 
the  said  appellee  became  responsible  for  the  act  of  the  Mo- 
bile and  Great  Northern  Railroad  Company.  The  complaint 
avers,  in  the  first  count,  thatt  he  Mobile  and  Great  Northern 
Railroad  Company  and  the  Alabama  and  Florida  Railroad 
Company  were  consolidated  and  amalgamated  into  one  corpora- 
tion, by  authority  of  the  legislature,  and  that,  by  virtue  of  such 
amalgamation,  the  consolidated  company  became  liable  to  the 
satisfaction  of  the  plaintiff 's  demand.  It  then  avers  that  the 
consolidated  company  is  the  defendant.  The  act  of  the  legis- 
lature authorizing  the  consolidation,  and  directing  terms  upon 
which  it  should  be  done,  and  the  compliance  with  it  by  the 
constituent  companies,  would  be  legitimate  evidence  under  the 
allegations  of  the  complaint.  A  rehearing  is  denied. 


Sugg*s  Administrator  v.  Winston's  Adminis- 
tratrix. 

Action  on  Promissory  Note,  hy  Assignee  against  Assignor. 

1.  Liability  of  indorser  of  note  not  negotiable  ;  suit  against  maker.  —  A  suit  against 
the  maker  of  a  note  not  negotiable,  instituted,  and  prosecuted  with  reasonable  dil- 
igence to  judgment,  in  the  courts  of  this  State  during  the  late  war,  is  a  compliance 
with  the  statutory  requisition  (Rev.  Code,  §  1851)  of  suit  as  a  condition  to  fix  the 
liability  of  the  assignor  or  indorser. 

2.  Confederate  judgments.  —  Judicial  proceedings,  had  in  the  courts  of  this  State 
during  the  late  war,  are  not  void,  but  are  esteemed  foreign,  or  quasi  foreign  judg- 
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ments ;  and  when  fully  executed,  if  no  fraud  has  intervened,  they  stand  on  the 
footing  of  domestic  judgments. 

3.  Authentication  of  record.  —  The  records  of  the  courts  of  this  State  during  the 
late  war,  having  passed  into  the  hands  of  the  corresponding  officers  of  the  courts  now 
existing,  may  be  authenticated  and  proved  by  those  officers,  in  the  same  manner  as 
the  records  of  the  present  courts. 

Appeal  from  the  Circuit  Court  of  Colbert. 

Tried  before  the  Hon.  James  S.  Clark. 

This  action  was  brought  by  the  administrator  of  William 
Sugg,  deceased,  against  the  administratrix  of  Isaac  Winston, 
deceased ;  was  commenced  on  the  31st  September,  1867,  and 
was  founded  on  a  promissory  note,  of  which  the  following  is  a 
copy :  — 

"  $225.75.  TuscuMBL^,  Ala.,  Jan.  2,  1860. 

"  One  day  from  date,  for  value  received,  I  promise  to  pay 
Peet  &  Winston  two  hundred  and  twenty-five  /^^  dollars. 
Witness  my  hand  and  seal.  W.  S.  Mhoon.     [L.  S.]  " 

This  note  was  transferred  by  the  payees  to  said  Isaac  Win- 
ston, defendant's  intestate,  by  written  indorsement,  in  these 
words  :  "  Transferred  to  Isaac  Winston,  Sept.  24th,  1860,  and 
waive  suit,"  and  was  afterwards  transferred  by  said  Isaac 
Winston,  by  written  indorsement,  to  plaintiff's  intestate ;  but 
the  date  of  this  last  indorsement  is  not  shown  by  the  record, 
though  it  was  averred  in  the  complaint  to  have  been  made  in 
January,  1861.  The  original  complaint  averred  that  "  suit 
has  been  brought  upon  said  note,  according  to  law,  to  charge 
the  said  maker,  judgment  obtained  thereon,  execution  issued 
according  to  law,  and  returned  no  property  found  ;  "  while  the 
amended  complaint  averred  that  suit  could  not  be  brought 
against  the  maker  to  the  first  term  of  the  court  next  after  the 
date  of  said  indorsement,  "  by  reason  of  the  rebellion  and  in- 
surrection then  existing  in  the  State  of  Alabama  ;  "  and  that 
before  a  court  was  held  in  the  county,  to  which  he  could  be 
sued,  "  said  maker  had  left  the  State  of  Alabama,  and  had  no 
known  place  of  residence  in  the  State  of  Alabama,  and  could 
not  be  sued  to  insolvency."  The  defendant  pleaded  the  gen- 
eral issue,  "  in  short  by  consent,"  and  the  statute  of  non-claim ; 
and  issue  was  joined  on  these  pleas. 

On  the  trial,  as  the  bill  of  exceptions  shows,  the  plaintiff 
read  in  evidence,  without  objection,  the  note  and  indorsements 
thereon,  and  then  offered  in  evidence  a  transcript  from  the 
records  of  the  Circuit  Court  of  Franklin  County,  duly  certified 
by  the  clerk  of  said  court,  containing  the  proceedings  had  in 
an  action  at  law  instituted  by  said  William  Sugg,  plaintiff's 
intestate,  against  said  W.  S.  Mhoon,  the  maker  of  said  prom- 
issory note.  That  action  was  founded  on  said  promissory  note, 
and  was  commenced  on  the  2  2d  day  of  February,  1861,  and 
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judgment  by  default  was  rendered  on  the  23d  September, 
1861.  Executions  on  this  judgment  were  regularly  issued  in 
1861,  1862,  and  1863,  and  were  returned  "  Stayed  by  opera- 
tion of  law."  In  March,  1867,  the  suit  was  revived  in  the 
name  of  the  personal  representative  of  the  deceased  plaintiff, 
and  an  execution  on  the  revived  judgment  was  returned  on  the 
12th  September,  1867,  "  No  property  found  liable  to  this  exe- 
cution." The  court  excluded  said  transcript,  on  motion  of  the 
defendant,  "  and  would  not  permit  plaintiff  to  use  it  as  any 
evidence  in  the  cause  ;  "  to  which  ruling  the  plaintiff  excepted, 
and  was  compelled  thereby  to  take  a  nonsuit ;  and  he  now 
assigns  this  ruling  of  the  court  as  error,  and  moves  to  set  aside 
the  nonsuit. 

J.  B.  MoOEE,  for  appellant. 

Stone  &  Clopton,  contra. 

BRICKELL,  J.  —  The  contract  of  an  assignor  of  paper  not 
commercial  is,  under  our  statutes,  conditional,  and  cannot 
ripen  into  an  absolute  undertaking,  except  upon  the  perform- 
ance of  the  conditions  prescribed,  or  the  allegation  and  proof 
of  the  facts  excusing  performance.  The  condition  prescribed, 
when  the  amount  due  on  the  contract  is,  as  in  this  case,  over 
fifty  dollars,  is  a  suit  against  the  maker,  in  the  county  of  his 
residence,  to  the  first  court  to  which  suit  can  be  properly 
brought,  after  making  the  indorsement  or  assignment ;  and,  if 
judgment  is  obtained,  execution  must  be  issued,  returnable  to 
the  next  court  thereafter,  and  his  inability  to  answer  such 
judgment  proved  by  the  return  of  "  no  property  found."  R.  C. 
§  1851.  The  suit  against  the  maker,  prosecuted  to  judgment, 
is  provable  by  the  production  of  the  record  properly  authenti- 
cated. Kain  v.  Walke^  12  Ala.  184.  Irregularities  or  errors 
in  the  prosecution  of  suit  against  the  maker,  or  in  the  rendi- 
tion of  judgment,  to  which  he  submits,  are  not  available  to 
the  assignor,  when  the  enforcement  of  his  liability  is  sought. 
Kain  v.  Walke^  supra;  Schaefer  v.  Adler^  14  Ala.  723; 
Brown  v.  Johnson^  42  Ala.  208. 

The  record  of  the  suit  against  the  maker,  commenced  and 
prosecuted  to  judgment  in  the  Circuit  Court  of  Franklin 
County,  in  1861,  should  have  been  received  in  evidence.  If 
that  was  the  county  of  the  residence  of  the  maker,  and  he  sub- 
mitted to  the  jurisdiction  of  that  court,  it  is  not  for  the  assignor, 
in  avoidance  of  his  liability,  to  question  the  validity  of  the 
judgment.  It  was  capable  of  enforcement  by  execution  against 
the  maker,  if  he  interposed  no  objection.  If  the  judgment 
had  been  executed,  its  execution  could  not  be  subsequently  dis- 
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turbed.  Griffin  v.  Byland^  45  Ala.  688.  If  Franklin  County- 
was  the  county  of  the  residence  of  the  maker,  there  was  no 
other  court  than  the  one  in  which  the  suit  was  commenced  and 
prosecuted  to  judgment  in  which  suit  could  have  been  brought ; 
and  if  the  judgment  of  that  court  could  be  deemed  a  nullity, 
then  we  would  be  compelled  to  hold  the  assignee  discharged 
from  the  necessity  of  suit  against  the  maker.  In  that  event, 
the  suit  would  have  been  an  impossibility,  and  the  maxim 
would  be  applied,  Lex  non  cogit  ad  impossihilia. 

2.  If  the  Circuit  Court,  in  the  rejection  of  the  record  as  evi- 
dence, proceeded  on  the  supposition  that  judicial  proceedings 
had  in  this  State  during  the  war  were  void,  it  misconceived 
the  decisions  of  this  court.  Such  proceedings  are  not  void,  but 
are  by  the  law  of  this  court  esteemed  as  foreign,  or  rathei 
quasi  foreign.  If  fully  executed,  and  no  fraud  has  intervened, 
they  stand  on  the  footing  of  domestic  judgments.  Griffin  v. 
Ryland^  supra ;  Mosely  v.  Tuthill^  45  Ala.  651 ;  Martin  v. 
Hewitt,  44  Ala.  418 ;  Bibh  ^  Falkner  v.  Avery,  45  Ala.  651. 
If  such  proceedings  were  instituted  during  the  war,  and  were 
transferred  to  the  courts  organized  after  the  restoration  of 
peace,  under  the  authority  of  the  United  States,  and  ripen  into 
judgment,  the  judgment  is  purely  domestic.  Wilson  v.  Ishell, 
45  Ala.  142.  It  cannot  be  doubted  that  if  the  maker,  when 
he  is  properly  suable,  resides  in  a  foreign  jurisdiction,  the 
assignee  may  there  sue  him  ;  and  if  with  reasonable  diligence 
the  suit  is  prosecuted  to  judgment,  the  requirements  of  the 
statute  would  be  satisfied.  In  every  point  of  view,  the  suit 
against  the  maker  must  be  deemed  a  compliance  with  the  dili- 
gence demanded  by  the  statute. 

3.  The  transcript  of  the  record  was  certified  by  the  clerk  of 
the  Circuit  Court  of  Franklin  County,  in  accordance  with  the 
statute  (R.  C.  §  2695)  prescribing  the  mode  of  authenticating 
the  records  of  the  courts  of  this  State.  This  statute  we  have 
held  applicable  to  judicial  proceedings  during  the  war.  The 
keeper  of  the  records  of  the  courts,  now  exercising  the  author- 
ity and  jurisdiction  of  the  courts  existing  during  the  war,  is  the 
legal  custodian  of  the  records  of  the  latter  courts,  and  author- 
ized to  authenticate  them  as  instruments  of  evidence  to  be 
used  in  other  courts.  Greenes  Administrator  v.  Scarhoroughy 
January  Term,  1873,  ante,  p.  137. 

The  Circuit  Court  erred  in  its  rulings  ;  the  nonsuit  is  set 
aside,  and  the  cause  is  remanded  for  a  new  trial. 
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Thornton's  Administrator  et  al,  v.  Neal. 

Hill  in  Equity  to  enforce  Vendor's  Lien  for  Unpaid  Purchase  Money 

of  Land. 

1 .  Parties  defendant  to  bill  to  enforce  vendor^ s  lien.  —  The  heirs  of  the  deceased 
purchaser  are  not  necessary  parties  defendant  to  a  bill,  filed  by  the  vendor  against 
the  administrator  of  the  purchaser,  and  a  sub-purchaser  from  said  administrator 
in  his  official  capacity,  to  enforce  a  vendor's  lien  on  lands,  of  which  the  sub-pur- 
chaser had  notice. 

2.  Demurrer,  or  motion  to  dismiss,  for  want  of  proper  parties.  — A  demurrer  to  a 
bill  for  the  want  of  proper  parties,  or  a  motion  to  dismiss  the  bill  for  that  cause, 
must  state  the  names  of  the  parties  omitted. 

3.  Rights  of  defendant  in  contempt.  —  A  defendant,  against  whom  a  decree  pro 
confesso  has  been  entered,  is  allowed  by  statute  to  appear  and  contest  a  decree  on 
the  merits  of  the  bill,  or  to  appear  before  the  register  on  a  reference  (Rev.  Code, 
§  3393) ;  and  he  may  also  move  to  dismiss  the  bill  for  want  of  equity  ;  but  he  can- 
not move  to  dismiss  the  bill  for  the  want  of  proper  parties. 

4.  Reference  to  register ;  when  unnecessary.  —  In  rendering  a  decree  for  the  com- 
plainant, under  a  bill  to  enforce  vendor's  lien,  where  all  the  facts  are  admitted, 
and  it  is  only  necessary  to  compute  the  amount  due  on  the  purchaser's  note  after 
deducting  admitted  payments,  the  chancellor  himself  may  make  the  necessary  cal- 
culations without  any  reference  to  the  register. 

5.  Decree  pro  confesso  against  administrator,  —  A  decree  pro  confesso  against  an 
administrator  is  not  an  admission  by  him  of  the  allegations  of  the  bill  (Rev.  Code, 
§  3391) ;  but,  where  he  is  merely  a  nominal  party  to  the  suit,  and  no  relief  is 
asked  or  granted  against  him,  and  decrees  pro  confesso  are  regularly  entered 
against  all  the  other  defendants,  he  cannot  complain  that  no  proof  was  taken  to 
establish  the  complainant's  case. 

Appeal  from  Chancery  Court  of  Bullock. 
Heard  before  the  Hon.  B.  B.  McCraw. 

NoRMAK  &  Wilson  and  J.  N.  Areington,  for  appellant. 

William  H.  Barnes,  contra. 

PETERS,  C.  J.  —  The  bill  in  this  case  is  filed  by  John 
Neal,  as  complainant,  against  McCormick  Neal,  Robert  P. 
Hall,  John  R.  Hall,  Cyrus  W.  Strother,  and  Ellen  Thornton, 
as  the  administratrix  of  the  estate  of  M.  W.  Thornton,  de- 
ceased, as  defendants.  The  purpose  of  the  suit  is  the  enforce- 
ment of  a  vendor's  lien  on  the  lands  particularly  described  in 
the  bill,  which  had  been  purchased  by  said  deceased  in  his  life- 
time. The  complainant  was  allowed  to  amend  his  bill,  by 
making  the  heirs  of  said  M.  W.  Thornton  parties  ;  but  it  does 
not  appear  that  this  order  to  amend  was  acted  on,  or  who  these 
heirs  were,  or  whether  there  were  any  such  persons.  The  de- 
fendants were  all  served  with  subpoena,  or  brought  in  by  publi- 
cation. None  of  the  defendants  answered  the  bill,  or  made  any 
defence  on  the  merits  ;  and  decrees  pro  confesso  were  regularly 
taken  against  each  of  them.  There  was  no  memorandum  of  the 
testimony  offered  by  the  parties  at  the  hearing,  as  required  by 
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the  75th  rule  of  chancery  practice,  and  no  testimony  taken  by 
either  party  that  appears  in  the  record.  There  was  but  one 
"  exhibit "  to  the  bill.  This  was  the  promissory  note  given  by 
Thornton  in  his  life-time  to  secure  the  purchase  money  of  the 
lands  mentioned  in  the  bill.  Before  the  submission  on  the 
hearing  for  final  decree,  but  after  the  taking  of  the  decrees  pro 
confesso  as  above  shown,  the  "  defendants  "  moved  the  court 
below  to  dismiss  the  bill,  for  want  of  proper  parties  defendant ; 
but  these  omitted  parties  were  not  named  in  the  motion.  The 
record  then  recites  that,  "  On  motion  of  the  complainant,  this 
cause  is  submitted  on  bill  and  exhibits  thereto,  and  decrees  pro 
confesso,  and  is  held  for  decree  in  vacation."  It  also  appears 
in  the  chancellor's  final  decree,  that  the  motion  to  dismiss  was 
overruled,  and  the  cause  was  "  submitted  on  pleading  and  proof 
for  final  decree."  The  final  decree  establishes  the  lien  insisted 
on  in  the  bill,  ascertains  the  amount  of  indebtedness  due  upon 
the  note  exhibited  with  the  bill,  and  orders  a  sale  of  the  lands 
described  in  the  bill  for  the  payment  of  this  sum  thus  ascer- 
tained, and  costs  and  charges,  in  the  usual  form.  From  this 
decree  the  defendants  appeal  to  this  court ;  and  here  Mrs. 
Thornton,  as  administratrix  as  above  said,  assigns  as  errors 
that  there  was  no  sufficient  proof  to  support  the  decree  against 
her  as  administratrix  as  aforesaid,  and  that  the  chancellor  ren- 
dered the  final  decree  without  a  reference  to  the  register,  to 
ascertain  the  sum  due  on  said  note  for  the  purchase  money. 
The  other  defendants  assign  as  error  the  refusal  of  their  motion 
to  dismiss  the  bill,  and  also  the  failure  to  order  a  reference  to 
the  register  as  above  said. 

The  bill  alleges  that  the  lands  in  controversy  were  sold  by 
the  administratrix  of  the  estate  of  the  purchaser,  after  his 
death.  It  is  not,  however,  shown  that  she  made  this  sale  by 
order  of  the  Court  of  Probate,  but  only  that  she  made  the 
same  "  as  administratrix  "  of  the  estate  of  said  M.  W.  Thorn- 
ton, deceased,  and  that  said  Halls  and  Strother  purchased  said 
lands  at  said  sale  by  said  administratrix,  and  that  they  had 
knowledge  and  notice  of  the  lien  sought  to  be  enforced  by 
complainant's  bill.  If  this  be  true,  and  all  the  defendants  ex- 
cept the  administratrix  admit  it  to  be  true,  by  refusing  to 
answer  the  complainant's  bill,  and  submitting  to  decrees  pro 
confesso  against  them  ;  then  the  interest  of  the  heirs  of  the 
intestate,  whoever  they  might  be,  in  the  lands  mentioned  in  the 
bill  as  subject  to  complainant's  lien,  were  cut  ofE  by  such  sale ; 
and  they  had  no  real  interest  in  the  matters  in  litigation,  which 
the  administratrix  was  not  fully  competent  to  defend.  They 
were,  then,  not  necessary  parties  to  the  suit. 

2.  The  motion  does  not  show  who  the  proper  parties  defend- 
ant were,  that  had  been  omitted.     It  does  not  anywhere  ap- 
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pear  that  M.  W.  Thornton,  deceased,  had  any  heirs,  and  who 
they  were.     Such  a  motion  should  be  as  certain  as  a  demurrer 
for  a  like  purpose.    It  should  indicate  the  names  of  the  parties 
omitted.     19  Ala.  121 ;  17  Ala.  557. 

3.  Besides,  these  defendants  were  in  contempt,  and  had  no 
right  to  be  heard.  Mussina  v.  Bartlett,  8  Porter,  277.  Such 
parties  are  allowed  to  "  appear,  and  xjontest  a  decree  on  the 
merits  of  the  bill,  or  may  appear  before  the  register  on  a  refer- 
ence ;  "  but  this  is  by  statute,  and  their  privileges  end  here. 
Rev.  Code,  §  3393.  The  disabilities  of  a  contempt  are  not  re- 
lieved beyond  this,  and  the  right  to  dismiss  for  want  of  equity. 
There  was,  then,  no  error  in  the  refusal  to  dismiss  as  shown  in 
the  record. 

4.  The  error  that  there  was  no  order  for  the  taking  of  an 
account  on  reference  to  the  register,  is  not  well  taken.  The 
allegations  of  the  whole  bill  are  to  be  taken  as  admitted  by  all 
the  defendants  on  the  decree  pro  confesso,  except  the  adminis- 
tratrix. Rev.  Code,  §  3391.  The  statements  of  the  bill  fur- 
nish all  the  facts  necessary  to  ascertain  the  exact  amount  due 
the  complainant,  without  resorting  to  a  reference  to  the  register 
and  master.  It  required  merely  a  calculation  of  interest,  and 
a  deduction  of  admitted  payments  on  the  note.  When  such 
is  the  case,  the  calculation  of  interest,  and  deduction  of  the 
credits,  may  be  made  by  the  chancellor  himself,  without  any 
reference  to  the  register.  Savage  v.  Berry ^  2  Scam.  545.  We 
have  no  statute  or  rule  of  court  known  to  me,  which  forbids  this 
practice.  It  is  certainly  to  be  commended,  when  there  is  no 
contest  about  the  sum  due,  and  all  the  facts  to  ascertain  it  are 
admitted  by  the  parties  whom  it  is  to  affect.  This  assignment 
of  error  cannot  be  sustained.      Winter  v.  Rose^  32  Ala.  447. 

5.  The  lands  named  in  the  bill  having  been  sold  by  Mrs. 
Thornton,  as  administrator  of  the  estate  of  said  decedent,  to 
the  Halls  and  Strother,  they  became  their  property.  The  Halls 
and  Strother,  at  a  proper  sale,  could  purchase  such  title  as  Mrs. 
Thornton,  in  her  character  of  administratrix,  could  sell,  and 
she  could  sell  such  title  as  was  vested  in  her  intestate.  Rev. 
Code,  §§  2060,  2080,  2221,  2222  ;  1  Brick.  Digest,  p.  940, 
§  361,  362.  Then,  in  this  suit,  she  has  no  interest  in  the  lands 
subject  to  the  complainant's  lien,  and  is  but  a  nominal  party, 
unless  relief  was  prayed  against  her  specially  ;  which  is  not 
done.  The  foreclosure  is  all  that  the  bill  seeks  to  accomplish. 
This  cannot  affect  her,  as  she  has  parted  by  the  sale  with  all 
her  interest  in  the  lands.  No  judgment  can  be  given  against 
her  for  the  debt.  She  is  brought  into  court  merely  in  aid  of 
the  foreclosure,  and  might  have  been  omitted.  The  relief 
asked  by  complainant  is,  "  that  a  lien  may  be  declared  in  his 
favor  upon  said  land,  for  the  payment  of  the  purchase  money 
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thereof,  and  that  said  lien  be  foreclosed,  and  said  lands  sold  for 
the  payment  of  said  note,  and  such  other  general  relief  as  the 
circumstances  of  the  case  may  demand."  No  judgment  or  de- 
cree is  rendered  against  Mrs.  Thornton  as  the  administratrix 
of  said  decedent's  estate ;  and  no  decree  can  be  rendered  against 
her  as  such  administratrix  or  otherwise,  on  the  evidence  in  this 
case.  Rev.  Code,  §  3391 ;  Singleton  v.  G-ayle^  8  Port.  270. 
Mrs.  Thornton,  as  an  administratrix,  is  excepted  out  of  the 
statute  above  cited.  As  against  her,  the  evidence  must  be  full 
and  sufficient,  outside  of  the  admissions  effected  by  the  decree 
pro  confesso  against  her.  Then,  as  yet  she  has  no  reason  to 
complain,  and  is  not  on  her  own  account  entitled  to  a  reversal. 
See  Haley  v.  Bennett,^  5  Port.  452.  But  this  is  not  the  case 
with  the  Halls  and  Strother,  whose  lands  are  affected  by  the 
decree.  They  admit,  by  the  effect  of  the  decrees  pro  confesso 
against  them,  the  complainant's  lien,  the  indebtedness,  and 
that  they  are  the  present  owners  of  the  lands  sought  to  be 
subjected  to  the  lien.  In  truth,  they  admit  all  that  is  stated 
in  the  bill ;  and  the  relief  sought  and  decreed  is  against  the 
lands  owned  by  them,  and  which  they  purchased  at  Mrs. 
Thornton's  sale  incumbered  with  the  lien.  As  against  them, 
the  decree  is  sustained  by  sufficient  evidence,  and  the  equity  of 
the  bill  is  not  denied.  The  decree  is  just  and  equitable  against 
them,  and  the  lands  which  they  own.  In  this  view  of  the  case, 
the  judgment  of  the  court  below  must  be  affirmed. 

Accordingly,  the  judgment  of  the  court  below  is  affirmed, 
and  the  said  appellants,  said  Robert  G.  Hall,  and  James  R. 
Hall,  and  Cyrus  W.  Strother,  will  pay  the  costs  of  this  appeal 
in  this  court  and  the  court  below. 


Foster*?;.  HoUey's  Administrators. 

Action  on  Promissory  Note,  hy  Payee^s  Administrators  against  Maker. 

Internal  revenue  stamp  on  note.  —  Under  the  act  of  Congress  approved  July  13, 
1866  (U.S.  Stats,  at  Large,  1865-67,  pp.  143-4,  §§163,  165),  n  promissory  note, 
dated  and  delivered  in  December,  1867,  and  payable  one  day  after  date,  on  which 
suit  is  brought  in  January,  1871,  may  be  stamped  when  offered  in  evidence  at  the 
trial,  unless  the  stamps  were  designedly  omitted  with  intent  to  evade  the  Revenue 
Laws  of  the  United  States  ;  and  where  the  stamps  so  affixed  are  cancelled  by  the 
plaintiff,  in  the  presence  of  the  court,  before  the  note  is  offered  in  evidence,  and 
the  proper  date  is  affixed  to  the  cancellation,  the  failure  to  write  the  initials  of  the 
plaintiff's  name  on  the  stamp  so  cancelled  does  not  affect  its  sufficiency. 

Appeal  from  the  Circuit  Court  of  Randolph. 
Tried  before  the  Hon.  Charles  Pelham. 


C.  D.  Hudson,  for  appellant. 

James  Aiken,  contra. 
VOL.  I.  38 
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PETERS,  C.  J.  —  This  is  an  action  of  debt  founded  on  a 
promissory  note  for  one  hundred  dollars,  and  was  commenced  in 
January,  1871.  The  note  bears  date  on  December  20, 1867,  and 
became  due  one  day  after  date.  It  was  stamped  with  three 
two-cent  United  States  revenue  stamps,  but  these  stamps  were 
^  not  affixed  to  the  note  when  it  was  signed  and  issued,  but  some- 
time afterwards,  and  before  the  note  was  offered  in  evidence  on 
the  trial.  These  stamps  were  not  cancelled,  until  this. was  done 
before  the  court  at  the  trial.  The  note  was  objected  to  as  evi- 
dence on  the  trial  for  these  reasons,  but  permitted  to  go  to  the 
jury  by  the  court  against  the  defendant's  objection ;  which  objec- 
tion was  reserved  by  bill  of  exceptions.  There  was  a  verdict  and 
judgment  for  the  plaintiff  in  the  court  below,  for  the  amount 
of  the  note,  with  interest  and  costs.  From  this  judgment  the 
defendant  appeals  to  this  court,  and  assigns  as  error  the  action 
of  the  court  below  permitting  said  note  to  go  to  the  jury  as 
evidence. 

The  note  on  which  this  suit  is  founded  is  not  void  for  want 
of  a  proper  stamp,  but  it  is  required  to  be  stamped.  It  was 
not  stamped  at  the  time  it  was  signed  and  issued ;  but  it  was 
stamped  by  affixing  thereto  legal  stamps  denoting  the  amount 
of  the  tax  required  in  such  a  case,  before  it  was  offered  in  evi- 
dence. This,  under  section  163  of  the  Act  of  July  13,  1866, 
was  sufficient.  This  act,  which  was  the  law  then  in  force  on 
this  subject,  declares,  "  That,  hereafter,  no  deed,  instrument, 
document,  writing,  or  paper,  required  by  law  to  be  stamped, 
which  has  been  signed  or  issued  without  being  duly  stamped, 
or  with  a  deficient  stamp,  nor  any  copy  thereof,  shall  be  re- 
corded, or  admitted,  or  used  as  evidence  in  any  court,  until  a 
legal  stamp  or  stamps,  denoting  the  amount  of  tax,  shall  have 
been  affixed  thereto  as  prescribed  by  law."  U.  S.  Stats,  at 
Large,  1865-1867,  p.  143,  §  163,  as  there  amended :  "Act  to 
reduce  internal  taxation,  and  to  amend,"  &c.,  July  13,  1866. 
This  act  of  Congress  makes  such  instrument  invalid,  if  not 
duly  stamped  when  signed,  or  issued,  or  negotiated,  or  paid, 
"  with  intent  to  evade  "  the  provisions  of  the  Revenue  Laws  of 
the  United  States,  and  imposes  a  fine  for  a  disregard  of  its  pro- 
vision ;  but  it  does  not  take  from  the  instrument  its  competency 
as  evidence,  if  it  is  stamped  in  good  faith  before  it  is  offered  as 
evidence.  U.  S.  Statutes  at  Large,  1865-1867,  p.  144,  §  165, 
supra. 

I  have  not  been  able  to  find  in  the  acts  of  Congress  any  pro- 
vision upon  the  subject  of  stamps,  that  vitiates  the  instrument 
required  to  be  stamped  as  evidence,  because  the  stamp,  after 
being  affixed  as  required  by  law,  had  not  been  cancelled  in  the 
manner  directed  by  law.  Here  the  proper  stamps  were  affixed 
to  the  note,  and  they  were  cancelled  before  the  instrument  was 
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offered  in  evidence.  That  the  cancellation  was  done  in  the 
presence  of  the  court  did  not  make  it  vicious.  The  cancella- 
tion is  dated,  but  the  initials  of  the  person  making  the  cancel- 
lation are  not  written  on  the  stamps.  When  it  is  known  that 
there  may  be  large  numbers  of  persons  all  over  the  country 
who  might  be  unable  to  do  this  in  consequence  of  a  want  of 
sufficient  education,  or  other  defects  that  the  party  himself 
could  not  remedy,  it  can  hardly  be  supposed  that  Congress  in- 
tended to  obstruct  and  defeat  the  citizen's  most  important  right 
—  the  right  of  making  contracts  —  by  such  minutiae^  when 
the  proper  tax  had  been  paid,  and  the  law  had  been  substan- 
tially complied  with.  The  fact  that  many  of  the  states  of  the 
Union  have,  by  their  highest  courts,  repudiated  this  power  of 
the  Congress  to  interfere  with  the  rules  and  competency  of  evi- 
dence in  the  state  court,  and  that  it  has  been  finally  aban- 
doned by  repeal,  is  a  sufficient  justification  to  construe  the  pro- 
visions of  the  law  with  the  utmost  liberality  towards  the  citi- 
zen. Bump's  Internal  Revenue  Laws,  ed.  1870,  p.  327,  and 
cases  there  cited  in  note  a. 

It  is  contended  by  the  learned  counsel  for  the  appellant,  that 
the  repeal  of  so  much  of  the  Revenue  Law  as  affects  this  case 
releases  such  a  contract  from  the  operation  of  the  law  in  force 
before  the  repeal.  This  does  not  seem  to  be  so  intended.  The 
repeal  is  special,  and  looks  wholly  to  the  future,  and  does  not 
seem  to  be  intended  to  operate  on  contracts  previously  entered 
into.  It  is  not  a  repeal  of  the  whole  law,  but  only  a  repeal  of 
so  much  as  imposes  taxes  on  certain  instruments.  It  does  not, 
therefore,  affect  this  case.  The  repeal  is  in  these  words  :  "  Sec. 
36.  That  on  and  after  the  first  day  of  October,  1872,  all  taxes 
imposed  by  stamps  under  and  by  virtue  of  Schedule  B  of  sec- 
tion 170  of  the  act  approved  June  30,  1864,  and  the  several 
acts  amendatory  thereof,  be,  and  the  same  are  hereby  repealed, 
excepting  only  the  tax  of  two  cents  on  bank  checks,  drafts,  or 
orders."  U.  S.  Stats,  at  Large,  1871-1872,  p.  256.  Xhe  sec- 
ond proviso  to  this  section  of  this  act  seems  to  show  that  this 
was  the  intention  of  the  Congress.  This  provides  in  what 
manner  the  holder  of  any  improperly  stamped  instrument, 
"  which  has  been  made  or  issued  "  without  being  duly  stamped, 
may  have  the  defect  remedied. 

The  foregoing  views  lead  to  the  conclusion  that  there  is  no 
error  in  the  proceedings  of  the  court  below.  The  judgment  of 
the  Circuit  Court  is,  therefore,  affirmed. 
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Clark  et  al,  v.  Bernstein. 

Bill  in  Equity  to  set  aside  Sale  of  Decedent's  Lands  under  Probate 
Decree,  or  have  Lands  resold  for  Payment  of  Purchase  Money. 

1.  Plea  of  res  adjudicata,  as  defence  in  equity.  —  Generally,  equity  will  not 
assume  jurisdiction,  in  favor  of  parties  who  have  had  an  opportunity  of  asserting 
their  rights  in  another  court,  where  the  matter  was  properly  the  subject  of  adju- 
dication. 

2.  Sale  of  decedent's  lands  for  payment  of  debts ;  jurisdiction  of  court,  and  irregu- 
larities in  proceedings.  — Held,  on  the  authority  of  Satcher  v.  !iatcher's  AdmW  (41 
Ala.  26),  that  where  a  petition  for  the  sale  of  a  decedent's  lands  is  filed  in  the 
Probate  Court  by  the  administrator,  alleging  a  statutory  ground  of  sale,  and  the 
order  of  sale  recites  that  the  allegations  of  the  petition  were  proved  by  depositions 
taken  as  in  chancery  cases,  the  order  of  sale  and  the  sale  cannot  be  declared  void 
on  account  of  any  defects  or  irregularities  in  the  proceedings. 

3.  Confederate  judgments  and  decrees.  —  Where  the  sale  and  conveyance  of  a 
decedent's  lands,  under  orders  of  the  Probate  Court,  were  made  and  completed  in 
1863,  the  insurrectionary  character  of  that  court  at  the  time  cannot,  of  itself,  be 
held  to  vitiate  the  proceedings. 

4.  Confederate  currency  as  payment  of  purchase  money  for  land  sold  under  probate 
decree  in  1863.  —  Where  a  decedent's  lands  were  regularly  sold  under  a  probate 
decree  in  1863,  and  a  conveyance  executed  to  the  purchaser,  who  paid  the  pur- 
chase money  presently  in  Confederate  treasury  notes,  which  were  applied  in  pay- 
ment of  the  widow's  dower  interest,  and  in  part  satisfaction  of  a  mortgage  on  the 
lands,  due  in  February,  1861  ;  and  these  payments  were  so  made  in  pursuance  of 
a  verbal  agreement,  entered  into  before  the  sale,  between  the  administrator,  the 
mortgagee,  the  widow,  and  the  purchaser,  —  equity  will  not  now  disturb  the  trans- 
action, at  the  suit  of  the  administrator  de  bonis  non  and  the  heirs-at-law,  since  sub- 
stantial justice  has  been  done. 

Appeal  from  the  Chancery  Court  of  Barbour. 
Heard  before  the  Hon.  B.  B.  McCraw. 

Seals  &  Wood,  W.  C.  Gates,  Shoeter  &  McKleroy, 
and  Ben.  Gardner,  for  the  appellants. 

Jas.  L.  Pugh,  contra. 

B.  F.  SAFFOLD,  J.  — In  April,  1863,  some  real  property 
belonging  to  the  estate  of  John  W.  Clark,  deceased,  was  sold 
by  the  administrators,  under  order  of  the  Probate  Court,  and 
purchased  by  the  appellee,  Theresa  Bernstein.  The  sale  was 
confirmed,  and  afterwards,  on  the  report  of  payment  of  the 
purchase  money,  the  administrators  were  ordered  to  convey  the 
land  to  the  purchaser,  which  they  did.  The  appellant,  James 
Clark,  as  the  administrator  de  bonis  non,  and  the  other  appel- 
lants, as  the  heirs-at-law  of  the  decedent,  filed  the  bill  in  this 
case  to  set  aside  the  sale  ;  or,  if  that  could  not  be  done,  to  have 
a  resale  for  the  payment  of  the  purchase  money.  The  grounds 
upon  which  such  relief  is  claimed  are  stated  to  be,  the  payment 
of  the  price  in  Confederate  currency,  the  rebel  character  of 
the  probate  judge,  officially  and  personally,  and  various  irreg- 


OF  ALABAMA.  597 

[Clark  V.  Bernstein.] 

ularities  in  the  judicial  proceedings,  such  as  want  of  notice  to 
the  minor  heirs,  their  not  being  represented,  the  allegations 
of  the  petition  for  the  sale  not  being  proved  as  in  chancery 
cases,  &c. 

The  appellee,  Bernstein,  made  a  defendant,  answered  —  Ist, 
that  the  matter  had  been  adjudicated  on  all  of  the  allegations 
of  the  bill,  on  a  motion  made  by  the  appellants  in  the  Probate 
Court  to  set  aside  the  sale,  in  the  refusal  of  that  court  to  sus- 
tain the  motion  ;  2d,  that  the  record  of  the  Probate  Court 
showed  a  valid  petition,  alleging  a  proper  ground  of  sale,  and 
an  order  of  sale  made  after  depositions  taken  as  in  chancery 
cases,  which  facts  were  conclusive  of  a  sale  not  susceptible  of 
being  set  aside  as  void ;  3d,  that,  notwithstanding  the  pur- 
chase money  was  paid  in  Confederate  currency,  it  was  used  in 
the  payment  of  debts  and  liabilities  of  the  estate,  for  which 
the  property,  and,  consequently,  the  purchase  money  was  spe- 
cially subject ;  that  such  use  was  made  of  it,  and  the  price  paid 
was  obtained,  under  an  agreement  between  the  said  defendant, 
the  administrators,  and  the  persons  who  were  to  receive  it,  at 
the  time  of  the  sale,  by  which  the  estate  realized  the  same  ben- 
efit as  if  payment  had  been  made  in  gold  or  its  equivalent. 
The  bill  was  dismissed,  on  the  ground  that  the  complainants 
were  not  entitled  to  the  relief  sought. 

1.  It  is  unnecessary,  under  the  circumstances  of  this  case,  to 
consider  how  far  the  judgment  of  the  Probate  Court,  dismiss- 
ing the  motion  of  the  appellants  to  set  aside  the  sale,  precludes 
them  from  being  heard  in  equity.  Generally,  equity  will  not 
assume  jurisdiction,  in  favor  of  parties  who  have  had  an  oppor- 
tunity of  asserting  their  right  in  another  court,  where  the 
matter  was  properly  the  subject  of  adjudication. 

2.  The  petition  for  the  sale  filed  in  the  Probate  Court 
averred  a  statutory  ground  of  sale,  to-wit,  the  insufficiency  of 
the  personal  estate  to  pay  the  debts.  The  order  of  sale  recites 
that  the  allegations  of  the  petition,  and  of  course  the  necessity 
of  such  sale,  were  proved  by  depositions  as  in  chancery  cases. 
Under  the  authority  of  Satcher  v.  Satcher  (41  Ala.  26),  the  sale 
cannot  be  declared  void  for  defect  in  the  proceedings. 

3.  As  the  sale  and  conveyance  were  completed  during  the 
war,  the  insurrectionary  character  of  the  Probate  Court  can- 
not, of  itself,  be  held  to  vitiate  what  was  done.  Crriffin  v.  Ry- 
land,  45  Ala.  688. 

4.  The  payment  and  disposition  of  the  purchase  money  are 
the  chief  matters  for  consideration.  As  the  land  was  mort- 
gaged, the  only  interest  which  the  court  could  order  the  sale  of 
was  the  equity  of  redemption.  If  Mi's.  Bernstein  had  pur- 
chased without  agreement  as  to  the  mortgage  and  the  widow's 
dower,  there  is  no  doubt  that  the  whole  amount  bid  by  her 
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would  be  referred  to  the  interest  which  the  administrators  had 
a  right  to  sell.  Perkinses  Ex'r  v.  Winter^ s  Adm'r^  7  Ala.  855 ; 
DuvaVs  Heirs  v.  McLoskey^  1  Ala.  708.  Neither  the  Probate 
Court,  nor  the  administrator,  could  have  applied  any  portion 
of  it  to  the  satisfaction  of  the  mortgage,  or  of  the  widow's  claim 
to  dower.  The  purchaser  would  have  taken  the  land  subject 
to  these  incumbrances,  by  the  terms  of  the  sale.  Section  2229 
of  the  Rev.  Code  provides  how  the  widow  may  assent  to  the 
sale  of  her  dower  interest,  so  that  the  court  may  so  order. 

A  payment  of  Confederate  money  in  1863,  in  satisfaction  of 
a  purchase  of  land  at  administrator's  sale,  unaffected  by  circum- 
stances, could  scarcely  be  said  to  have  been  a  payment  at  all. 
In  equity,  the  circumstances  would  be  the  life  of  such  a  case. 
If  substantial  justice  had  been  done,  the  transaction  would  not 
be  disturbed.  It  is  proved  that,  on  day  of  the  sale,  Mrs. 
Bernstein  was  informed  of  Rivers's  mortgage,  and  declined  to 
buy  the  land,  until  the  administrator  and  the  said  mortgagee 
agreed  with  her  that  the  sale  should  be  free  of  incumbrance. 
The  mortgage  debt  was  due  in  February,  1861,  and,  conse- 
quently, was  entitled  to  be  paid  in  lawful  money.  The 
amount  bid  by  her  was  not  for  the  interest  of  the  estate  alone, 
but  for  the  absolute  title.  The  money  was  paid  in  advance  of 
the  time  specified,  because  it  would  be  taken  for  the  mortgage 
debt  and  the  dower  interest  of  the  decedent's  widow.  It  was 
80  disposed  of,  and  was  not  sufficient  to  satisfy  the  mortgage. 
There  was  no  inadequacy  in  the  nominal  price. 

Is  there  any  reason  why  the  agreement  of  these  parties  can- 
not be  sustained  ?  It  was  not  in  writing.  But  under  it  she 
possessed  the  property.  A  mortgage  is  a  chattel,  and  may  be 
released  for  a  consideration  without  writing.  The  payment  of 
the  debt  extinguishes  it.  The  widow's  interest  was  a  life  es- 
tate in  a  portion  of  the  land.  When  she  received  the  commu- 
tation ascertained  by  statute,  and  Mrs.  Bernstein  was  at  the 
time  in  possession  of  the  interest,  did  not  the  latter  acquire 
such  a  title  as  equity  will  protect  ? 

It  may  be  said  that  the  Probate  Court  could  not  have  dealt 
with  the  complications  thrown  around  the  sale  ;  that  it  would 
have  been  obliged  to  ignore  the  agreement  with  the  mortgagee, 
and  the  understanding  about  the  dower,  and  to  hold  the  pur- 
chaser bound  to  the  estate  alone  for  the  whole  price  bid.     No 
doubt  the  course  taken  ought  to  be  discouraged,  and,  perhaps, 
held  invalid,  even  in  equity,  under  ordinary  circumstance 
But,  at  the  time  these  things  occurred,  the  circumstances  we 
extraordinary.     If  Mrs.  Bernstein  had  bid  a  nominal  price 
the  interest  of  the  estate,  and  had  then  satisfied  the  claims 
the  dower  ajnd  mortgage  as  she  did,  these  matters  would  ha 
influenced  the  court  to  confirm  the  sale,  as  the  incumbrano 
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•were  equal  to,  if  not  greater  than  the  value  of  the  property. 
Can  it  be  said  that  the  heirs  are  injured,  or  the  administrator, 
by  what  was  done  ?  Would  not  equity  require  them  to  refund 
to  Mrs.  Bernstein  the  full  value  of  the  mortgage  debt,  and  of 
the  dower  interest,  and  not  simply  the  value  of  the  Confeder- 
ate currency?  If  damage  has  been  done  by  the  payment 
made,  the  sufferers  are  the  mortgage  creditor  and  the  widow. 

The  decree  is  affirmed. 


Payne's  Administrator  v.  Pippey  &  Co. 

Contest  as  to  Insolvency  of  Decedent's  Estate. 

Liability  of  administrator  for  failure  to  comply  with  terms  prescribed  by  order  of 
sale.  —  When  an  administrator  sells  personal  property  under  an  order  of  the  Pro- 
bate Court,  which  directs  him  to  take  "the  notes  of  the  purchaser  with  at  least 
two  suCBcicnt  sureties  ;  "  and  reports  to  the  court  that  he  has  made  the  sale,  and 
that  the  purchaser  has  complied  with  the  terms  prescribed,  —  he  is  liable  for  any 
loss  occurring  from  his  failure  to  comply  with  the  terms  prescribed  by  the  order, 
and  cannot  relieve  himself  from  liability  by  showing  that  the  two  persons,  whose 
notes  he  took,  were  solvent  at  that  time,  but  have  since  become  insolvent. 

ApPEAii  from  the  Probate  Court, of  Mobile. 

In  the  matter  of  the  estate  of  Alphonso  L.  Payne,  deceased, 
which  was  reported  insolvent  by  the  appellant,  who  was  the 
administrator  in  cliief,  on  the  1st  March,  1871 ;  and  the  report 
contested  by  the  appellees,  who  were  creditors  of  the  estate.  An 
issue  was  formed  between  the  parties,  and  submitted  to  the 
court  without  the  intervention  of  a  jury.  The  appellant's  let- 
ters of  administration  were  granted  on  the  18th  October,  1865. 
The  inventory  and  appraisement  of  the  property  of  the  estate 
showed  its  value  at  that  time  to  be  $7,645 ;  a  steam-tug, 
valued  at  $7,500,  being  the  principal  part  of  the  property. 
On  the  21st  February,  1866,  the  administrator  filed  his  peti- 
tion, asking  an  order  to  sell  the  steam-tug,  on  the  ground 
that  it  could  not  be  divided  among  the  distributees  without  a 
sale.  An  order  of  sale  was  granted  as  prayed  for,  which  re- 
quired that  $4,000  of  the  purchase  money  should  be  paid  in 
cash,  and  the  residue  be  "  secured  by  the  notes  of  the  purchaser, 
with  at  least  two  sufficient  sureties,  payable  in  three,  six, 
nine,  twelve,  and  fifteen  months."  The  sale  was  made,  and  was 
reported  to  the  court  on  the  5th  May,  1866.  The  report  stated 
that  John  A.  Oakley  had  become  the  purchaser  of  the  steam- 
tug,  at  the  price  of  $7,500,  and  had  complied  with  the  terras 
of  sale,  and  the  sale  was  confirmed  by  the  court.  On  the  trial 
of  the  issue  between  the  parties,  the  administrator  offered  in 
evidence  his  petition  reporting  the  estate  insolvent,  which  was 
on  oath,  and  which  showed  that  he  had  received  assets  amount- 
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ing  to  $5,600,  and  had  expended  $890  ;  and  that  claims  against 
the  estate  had  been  presented  to  him,  amounting  to  |5, 212.75. 
The  appellees  offered  in  evidence  the  inventory  and  appraise- 
ment, the  administrator's  petition  for  the  order  of  sale,  the  re- 
port of  the  sale,  and  the  decree  confirming  it,  which  showed 
the  facts  above  stated.  The  administrator  then  introduced  one 
A.  M.  Granger  as  a  witness,  "  for  the  purpose  of  explaining  the 
performance  of  the  decree,  and  showing  how  it  had  been  exe- 
cuted." This  witness  testified  that  Oakley  became  the  pur- 
chaser of  the  steam-tug  at  the  administrator's  sale,  at  the  price 
of  17,500,  and  paid  $4,500  of  the  purchase  money  in  cash ; 
"  and  then  proposed  to  testify  that  the  notes  of  himself  and 
his  brother  were  taken  for  the  residue  of  the  purchase  money, 
and  that  they  were  at  that  time  good  and  solvent,  but  had 
since  become  bankrupts."  The  court  rejected  this  evidence, 
on  the  motion  of  the  contesting  creditors,  and  the  administrator 
excepted.  The  counsel  for  the  administrator  then  asked  leave 
to  amend  his  petition,  "  so  that  a  full  statement  of  all  the  ac- 
counts might  be  presented."  The  court  overruled  this  motion, 
and  the  administrator  excepted.  The  court  then,  on  the  evi- 
dence adduced,  dismissed  the  petition,  and  refused  to  declare 
the  estate  insolvent ;  and  its  decree  in  this  behalf  is  now  as- 
signed as  error,  together  with  the  rulings  above  stated  to  which 
exceptions  were  reserved. 

Alex.  McKinstry,  for  the  appellant. 

BoYLES  &  OvEBALL,  contra. 

BRICKELL,  J.  —  On  the  facts  appearing  in  the  record,  the 
court  below  properly  dismissed  the  report  made  by  the  appel- 
lant, and  refused  to  declare  the  estate  insolvent.  So  far  as  the 
record  discloses,  the  estate  was  sufiicient  to  satisfy  all  demands 
chargeable  on  it.  Admitting  the  evidence  which  was  rejected, 
the  appellant  is  liable  for  the  balance  of  the  purchase  money  of 
the  steam -tug.  The  order  of  sale  directed  him  to  require  of 
the  purchaser  notes  with  at  least  two  sufiicient  sureties,  for  so 
much  of  the  purchase  money  as  was  not  paid  in  cash.  When 
he  accepted  the  notes  of  the  two  Grangers  for  such  balance,  he 
departed  from  the  line  of  his  duty  and  authority  ;  and  for  all 
losses,  resulting  from  such  departure,  he  must  be  held  answer- 
able. Betts  V.  BlackwelVs  Heirs,  2  Stew.  &  P.  373.  Inde- 
pendent of  this  consideration,  he  had  reported  to  the  court  that 
the  terms  of  the  sale,  as  prescribed  by  the  order  of  sale,  had 
been  complied  with,  and  thus  induced  a  confirmation  of  the 
sale ;  and  he  cannot  be  heard  afterwards  to  contradict  such 
report. 
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If  the  motion  to  amend  the  petition  had  been  granted,  it 
would  not  have  availed  to  relieve  the  appellant  from  the  liabil- 
ity he  had  incurred  for  the  purchase  money  of  the  steam-tug. 
With  that  liability  resting  on  him,  the  undisputed  facts  show 
the  solvency  of  the  estate.  Of  consequence,  if  the  refusal  of 
the  court  to  allow  the  amendment  was  erroneous  —  which  we 
by  no  means  decide  —  it  worked  no  injury  to  the  appellant. 

The  judgment  of  the  court  below  is  affirmed,  at  the  costs  of 
the  appellant. 


Ford  V,  Garner's  Administrator. 

Application  for  Sale  of  Decedent's  Lands  for  Distribution. 

1.  SaJe  of  lands  for  distribution ;  plea  denying  oionership  of  lands.  —  In  a  proceed-    "ig 
ing  for  the  sale  of  a  decedent's  lands  for  distribution,  where  the  petition  alleges  his     S4 
interest  in  the  lands  to  be  two  thirds,  a  plea,  or  objection,  by  one  of  the  defendants,     "^^ 
asserting  his  interest  to  be  one  third  only,  is  a  good  plea  in  bar  to  the  extent  to 
which  it  goes,  and  should  be  allowed,  if  proved,  since  the  court  has  no  jurisdiction 
to  sell  a  greater  interest  than  the  decedent  owned. 

2.  Same ;  statement  of  distributees'  names  in  petition.  —  Where  the  petition  de- 
scribes a  minor  child,  one  of  the  heirs  or  distributees,  as  "  Matilda  Gravitt's  child, 
whose  name  is  unknown,"  this  is  not  a  sufiScient  compliance  with  the  statutory 
requisition  (Rev.  Code,  §  2222) :  the  name  must  be  stated,  or  it  must  appear  that 
it  has  no  name. 

3.  Proof  of  seizin. —  Seizin  of  lands,  when  the  word  is  used  to  signify  possession 
merely,  may  be  proved  by  parol ;  but,  when  used  to  signify  possession  under  legal 
title,  it  can  only  be  proved  by  proper  conveyances. 

Appeal  from  the  Probate  Court  of  Morgan  ;  the  register  in 
chancery  acting  as  special  probate  judge,  in  consequence  of 
the  disqualification  of  the  probate  judge. 

C.  C.  Nesmith,  for  appellant. 

PETERS,  C.  J.  —  On  the  13th  day  of  August,  1872,  Ben- 
jamin F.  Bean,  as  administrator  with  the  will  annexed  of  Hez- 
ekiah  F.  Garner,  deceased,  filed  his  application  in  the  Probate 
Court  of  Morgan  County,  asking  an  order  of  sale  of  two  thirds 
interest  in  certain  lands  described  in  said  application,  as  lands 
of  which  said  deceased  died  seized  and  possessed.  The  judge 
of  probate  of  said  county  being  interested  in  the  matters  to 
be  litigated,  the  application  was  addressed  to  the  register  of 
the  Chancery  Court  of  said  county,  who  heard  the  cause,  and 
made  the  final  decree.  Rev.  Code,  §§  635,  2302,  2303.  The 
petition,  after  describing  the  lands  sought  to  be  sold,  and  the 
interest  therein  belonging  to  the  testator  at  his  death,  and  giv- 
ing the  names  of  the  heirs  or  devisees  of  the  deceased,  as  ^re- 
quired by  the  statute,  except  the  minor,  who  is  described  as 
"  Matilda  Gravitt's  child,  an  infant,  whose  name  is  unknown," 
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adds  the  following  statements  :  "  Petitioner  farther  alleges  that 
the  personal  property  of  said  estate  is  insufficient  to  pay  the 
debts  thereof,  and  that  the  will  gives  hira  no  power  to  sell  the 
lands  thereof.  He  further  alleges  that  a  fair,  beneficial,  and 
equitable  division  of  said  land  among  the  heirs  and  distributees, 
after  the  payment  of  debts,  cannot  be  made  without  a  sale 
thereof.  He  further  asks  your  honor  to  grant  and  make  an 
order  authorizing  and  empowering  him  to  sell  said  lands  for 
said  purposes^ 

A  guardian  ad  litem  was  appointed  for  the  minor,  without 
giving  its  name,  who  accepted  the  appointment,  and  denied  all 
the  statements  of  the  petition.  Mrs.  Celia  J.  Ford,  wife  of 
Jonathan  Ford,  and  one  of  the  heirs-at-law  of  the  decedent, 
also  answered  the  petition,  and  objected  "  to  the  proceeding 
for  an  order  to  sell  the  one  third  interest "  in  the  lands  in  con- 
troversy, "  which  belonged  to  Robert  L.  Garner,"  "  on  the 
grounds  that  said  decedent  died  without  being  seized  and  pos- 
sessed of  any  title  whatever  in  the  said  one  third  interest  in 
said  lands ;  and  she  insisted  on  this  as  her  plea  in  denial  of 
the  order  for  the  sale  of  said  one  third  interest  in  said  lands, 
and  moved  the  court  on  the  trial  that  it  be  allowed."  This 
motion  the  court  refused  and  overruled.  To  this  action  of  the 
court  Mrs.  Ford,  by  her  attorney,  excepted,  and  made  her  ex- 
ception a  part  of  the  record  by  bill  of  exceptions.  After  this, 
Mrs.  Ford  offered  no  other  plea  or  objection  to  the  petition,  but 
made  several  objections  to  the  evidence  offered  on  the  final 
hearing  by  the  petitioner,  which  need  not  be  noticed.  The 
court  below  decreed  the  sale  of  the  lands  named  and  described 
in  the  petition,  as  upon  an  application  "for  the  purpose  of 
making  an  equitable  division  among  the  heirs  and  devisees." 
This  decree  seems  to  be  otherwise  regular.  From  this  decree 
Mrs.  Ford  appeals  to  this  court,  and  here  she  assigns  as  error 
her  exceptions  taken  in  the  court  below,  and  the  final  judg- 
ment ordering  the  sale  of  the  interest  applied  for  in  the  lands 
described. 

1.  The  learned  counsel  for  the  appellant  in  this  court,  in  his 
brief,  treats  the  proceeding  in  the  court  below  as  an  application 
by  an  administrator  with  the  will  annexed  for  an  order  to  sell 
his  testator's  interest,  which  is  alleged  to  be  ttvo  thirds,  in  the 
lands  described  in  the  petition,  for  the  purpose  of  division 
among  the  heirs  or  devisees.  This  court  will  also  adopt  this 
view  of  the  proceeding,  as  it  is  not  quite  clear  in  which  sense 
the  administrator  intended  his  application  to  be  taken, — 
whether  as  an  application  for  an  order  of  sale  for  distribution, 
or  for  the  payment  of  debts.  Putting  this  construction  on  the 
proceeding,  it  confines  the  discussion  to  a  single  view  of  the 
case  ;  that  is,  as  aji  application  for  an  order  of  sale  for  distri- 
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bution.  Rev.  Code,  §§  2221,  2222.  Mrs.  Ford's  objection 
does  not  seem  to  be  very  distinctly  stated.  It  is  not  wholly 
free  from  embarrassing  doubt,  whether  it  is  intended  to  be  in- 
terposed on  her  own  behalf,  or  on  behalf  of  Robert  L.  Garner, 
who  seems  also  to  be  one  of  the  heirs  of  the  deceased.  But, 
construing  it  as  a  plea  in  her  own  behalf,  was  it  a  proper  and 
sufficient  answer  to  the  petition,  so  far  as  it  went ;  that  is,  as 
to  the  one  third  interest  in  the  lands  described,  claimed  to  be- 
long to  said  Robert  L.  Garner.  I  think  it  was.  It  denied  that 
one  third  interest  in  the  lands,  for  which  an  order  of  sale  was 
asked,  belonged  to  the  estate  of  the  deceased,  and  asserted  that 
it  belonged  to  Robert  L.  Garner.  If  this  is  true,  then  the 
jurisdiction  to  order  the  sale  is  wanting,  as  to  this  interest. 
The  Court  of  Probate  has  jurisdiction  only  to  order  the  "  lands 
of  the  estate  "  of  the  deceased  to  be  sold.  Rev.  Code,  §  2221. 
A  sale  of  lands  not  belonging  to  the  decedent's  estate  is  void. 
Pettifs  Adm'r  v.  Pettifs  Distributees,  32  Ala.  288  ;  Cothran 
v.  McCoy's  Heirs,  33  Ala.  65  ;  Burns  v.  Hamilton,  33  Ala.  210  ; 
Mounger  v.  Burks,  17  Ala.  48  ;  Bishop  v.  Blair,  36  Ala.  80 ; 
McCairi's  AdmW  v.  McCain's  Distributees,  12  Ala.  510  ;  John- 
son V.  Collins,  12  Ala.  322.  Then,  in  overruling  the  objection 
of  Mrs.  Ford,  the  court  erred.  It  should  have  been  heard,  and, 
if  established  by  sufficient  evidence,  it  should  have  been  al- 
lowed ;  and  only  the  one  third  interest  in  the  lands  should 
have  been  ordered  to  be  sold,  which  belonged  to  the  deceased. 

2.  But  the  proceeding  is  also  erroneous  in  another  particular. 
The  statute  requires  that  the  application  "  must  describe  the 
lands  accurately,  and  give  the  names  of  the  heirs  or  devisees, 
and  thejr  places  of  residence ;  and  such  application  must  also 
state,  if  any,  and  which  of  such  heirs  or  devisees,  are  under  the 
age  of  twenty-one  years,  or  married  women,  or  of  unsound 
mind."  Rev.  Code,  §  2222.  Here,  the  name  of  the  minor  is 
not  given,  except  as  "Matilda  Gravitt's  child,  whose  name  is 
unknown."  This  is  not  sufficient,  unless  the  child  is  nameless. 
This  child  is  alleged  to  be  a  resident  of  Morgan  County  in  this 
State,  in  the  petition.  There  could,  then,  have  been  no  diffi- 
culty in  ascertaining  its  true  name,  and  it  should  have  been 
given  in  the  application.  A  failure  to  do  this  is  a  fatal  defect, 
whether  on  demurrer  or  on  error.  Noles's  Heirs  v.  Noles's 
AdrrCr,  40  Ala.  576 ;  Hoard  v.  Hoard's  AdmW,  41  Ala.  590 ; 
Page  ^  Wife  v.  Matthews' s  AdmW,  41  Ala.  716. 

3.  There  is  but  one  other  question  raised  on  the  record  that 
need  now  be  noticed.  That  is,  whether  seizin  of  lands  may  be 
proven  by  parol.  Under  our  law,  the  word  seizin  has  no  ac- 
curately defined  technical  meaning.  At  common  law,  it  im- 
ported a  feudal  investiture  of  title  by  actual  possession.  With 
us,  it  has  the  force  of  possession  under  some  legal  title  or  right 
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to  hold.  This  possession,  so  far  as  possession  alone  is  involved, 
may  be  shown  by  parol.  But,  if  it  is  intended  to  show  pos- 
session under  a  legal  title,  then  the  title  must  be  shown  by 
proper  conveyance  for  that  purpose.  Crabb's  Real  Property,  p. 
1000  (marg.),  §  2374;  Stearns's  Real  Actions,  p.  2 ;  1  Washb. 
Real  Property,  p.  35  et  seq. ;  4  Kent,  2,  385  marg.  But,  as  it 
does  not  appear  from  the  objection  that  the  purpose  of  letting 
in  the  parol  evidence  was  intended  to  go  beyond  proof  of  a 
mere  possession,  this  was  not  illegal. 

For  the  errors  above  pointed  out,  the  judgment  of  the  court 
below  is  reversed,  and  the  cause  is  remanded  for  a  new  trial. 
The  appellee,  Benjamin  F.  Bean,  as  administrator  with  the 
will  annexed  of  Hezekiah  F.  Garner,  deceased,  will  pay  the 
costs  of  this  appeal  out  of  the  assets  of  the  estate  of  said  de- 
ceased in  his  hands  to  be  administered. 
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ACTION. 

1.  When  cause  may  be  struck  from  docket.  —  When  an  action  is  brought 
against  a  defendant  who  is  not  legally  competent  to  be  sued,  the 
cause  may  be  struck  from  the  docket  by  the  court,  ex  mero  motu,  or 
on  the  suggestion  of  a  third  person  as  amicus  curies.  Ex  parte  Col- 
lins, 69. 
7.  Action  against  "  Board  of  School  Commissioners  of  Mobile  County."  — 
Where  the  summons  and  complaint  are  against  the  "  Board  of  School 
Commissioners  of  Mobile  County,"  but  tlie  names  of  the  persons  who 
compose  the  board  are  not  stated,  and  it  is  not  averred  that  the  board 
is  a  body  corporate,  the  action  cannot  be  maintained,  and  the  cause 
may  be  struck  from  the  docket.     lb.  69. 

3.  When  action  lies  against  county.  —  Since  counties  have  been  made  cor- 

porations (Rev.  Code,  §  897),  if  a  statute  creates  a  claim  or  liability 
a|ainst  a  county,  and  provides  no  remedy  for  its  enforcement,  an  ac- 
tion at  law,  by  ordinary  summons  and  complaint,  will  lie.  Lowndes 
County  V.  Hunter,  507. 

4.  Against  county,  for  damages  caused  by  fall  of  public  bridge.  —  An  ac- 

tion does  not  lie  against  a  county,  to  recover  damages  for  injuries 
caused  by  the  fall  of  a  public  bridge  (Rev.  Code,  §  1396),  unless  the 
bridge  was  erected  by  contract  with  the  court  of  county  commission- 
ers ;  the  mere  failure  of  said  court  to  keep  a  public  bridge  in  repair, 
after  having  intentionally  omitted  to  place  it  in  any  road  precinct, 
and  having  assumed  jurisdiction  and  control  over  it,  imposes  no  lia- 
bility on  the  county.     Sims  v.  Butler  County,  110. 

5.  Againut  partnership,  for  torts  of  partner.  —  If  a  horse  is  borrowed  by 

one  partner,  to  be  used  in  and  about  the  partnership  business,  and 
is  lost  by  his  negligence  or  other  wrongful  act,  the  owner  may  main- 
tain an  action  against  the  partnership  for  the  loss  or  conversion. 
Brewer  v.  Witcher  Sf  Michael,  119. 

6.  Limitation  of  suit  or  claim  for  damages  against  railroad  company.  —  The 

limitation  of  sixty  days,  within  which  claims  for  damages  against 
railroad  companies  must  be  presented  or  sued  on  (Rev.  Code,§  1401), 
does  not  apply  to  injuries  to  the  person:  as  to  such  claims,  the  stat- 
utory limitation  of  an  action  (Rev.  Code,  §  2905)  is  one  year.  Nich- 
olson V.  M.  §•  M.  Railroad  Co.  205. 

7.  Liability  of  railroad  company  for  injury  to  animals.  —  An  action  of  tres- 

pass does  not  lie  against  a  railroad  company  for  the  destruction  or 
injury  of  animals  run  over  by  its  cars  or  engines,  unless  the  wrongful 
act  was  done  by  its  direction,  or  with  its  assent ;  the  conductor,  en- 
gineer, or  other  subordinate  agent,  who  has  charge  of  the  train  at  the 
time  of  the  accident,  is  not,  for  this  purpose,  tlie  representative  of 
the  corporation.     S.  R.  ^  D.  Railroad  Co.  v.  Webb,  240. 

8.  Consolidation  of  railroad  companies ;  when  action  lies  against  new  com- 

pany. —  Where  an  act  of  the  general  assembly,  consolidating  two 
railroad  companies  into  one  under  a  new  name,  provided  that  the 
consolidation  and  change  of  name  "  shall  in  no  way  affect  the  rights 
of  the  creditors  of  said  companies,  and  their  separate  existence  shall 
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be  continued  as  to  all  the  rights  and  remedies  of  creditors;"  and 
that  the  president  of  the  new  company  "  shall  be  held  in  law,  as  to 
service  of  process,  as  the  president  of  "  each  of  the  old  companies ; 
and  that  the  new  company  "may  dispose  of  any  property,  real  or 
personal,  held  by  each  of  said  companies,  and  make  and  execute  titles 
for  the  same,  and  sue  for  and  recover  in  its  name  all  debts,  dues,  and 
demands,  of  every  kind  and  description  whatsoever,  due  to  each  of 
said  companies,"  —  held,  that  an  action  at  law  might  be  maintained 
against  the  new  company,  to  recover  damages  for  personal  injuries 
caused  by  the  wrongful  act  of  one  of  the  old  companies.  Warren  v. 
M.  Sr  M.  Railroad  Co.  582. 
9.  Abatement  of  action  by  death.  —  In  ejectment,  or  a  statutory  real  action 
in  the  nature  of  ejectment,  if  one  of  several  defendants  dies  pending 
the  suit,  the  action  abates  as  to  him,  and  cannot  be  revived  against 
his  personal  representative  and  heirs  or  devisees,  or  either  of  them, 
so  as  to  proceed  jointly  against  them  and  the  surviving  defendants. 
Jay  V.  Stein,  514. 

ADMIRALTY. 

1.  Alarilime  contract ;  jurisdiction  of  state  courts  to  enforce  by  admiralty 

process.  —  Where  supplies  are  furnished  in  the  port  of  Mobile,  at  the 
instance  of  the  master,  for  the  use  of  a  steamboat  duly  enrolled  in 
that  port,  and  plying  between  Mobile  and  Columbus,  Mississippi,  this 
creates  a  maritime  contract,  which  cannot  be  enforced,  by  admiralty 
process,  in  the  state  courts  ;  and  this,  whether  Mobile  was«the  home 
port  of  the  vessel  or  not.     Murphey  v.  Mobile  2'rade  Co.  436. 

2.  Sheriff's  liability  for  accidental  destruction  of  boat  in  his  possession  un- 

der admiralty  process.  —  When  a  sheriff  has  seized  a  steamboat  under 
admiralty  process  (Rev.  Code,  §  3127-47),  and  has  placed  a  suitable 
person  on  board  to  take  charge  of  her,  he  is  a  quasi  bailee,  and  is 
not  liable  as  an  insurer,  but  is  bound  to  use  such  care  and  diligence 
only  as  a  person  of  ordinary  discretion  and  judgment  might  reason- 
ably be  expected  to  use  in  reference  to  his  own  property,  or  such  as 
is  required  of  a  bailee  who  receives  compensation  for  his  services ; 
and  if  the  boat  should  be  accidentally  destroyed  by  fire,  he  would  not 
be  responsible  for  the  loss  simply  because  it  occurred  during  the  tem- 
porary absence  of  the  person  placed  in  charge  by  him.  Price  v. 
Stone,  544. 

AGENCY. 

1.  Hoto  far  question  of  fact.  —  Generally,  the  question  of  agency  vel  non 

is  a  matter  of  fact,  to  be  found  by  the  jury ;  yet,  when  the  fact  of 
agency  is  proved,  the  court  may  decide  whether  the  agency  is  gen- 
eral or  special,  and  may  charge  the  jury  accordingly.  Brewer  Sf 
Michael  \.  Witcher,  119. 

2.  Special  agent.  —  A  special  agent  is  one  who  has  a  delegated  authority 

to  do  a  single  act,  and  any  person  dealing  with  him  is  bound  to  in- 
quire as  to  the  extent  of  his  authority.     Jh.  119. 

3.  Personal  liability  of  agent.  —  An  agent  who  contracts  in  the  name  of 

his  principal,  but  without  authority,  or  in  such  a  manner  as  to  im- 
pose no  legal  obligation  on  his  principal,  is  himself  personally  liable, 
although  he  acted  in  good  faith,  and  honestly  believed  that  he  had 
authority.     Belisle  v.  Clark,  Hart  §•  Co.  98. 

4.  Parol  contract  for  purchase  of  land  enforced  against  agent  in  favor  of 

principal.  —  When  an  agent  receives  from  his  principal  money  to  be 
invested  in  lands  for  him,  and  uses  the  money  so  furnished  (with  his 
own  money)  in  making  the  purchase,  but  takes  the  title  in  his  own 
name,  and  repudiates  the  trust,  a  Court  of  Equity  will  enforce  the 
trust  against  him,  and  will  not  allow  him  to  set  up  the  Statute  of 
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Frauds  in  his  defence,  on  the  ground  that  his  agency  was  without 
•written  authority.     Firestone  v.  Firestone,  128. 

5.  Liability  of  counti/ tax  assessor  for  printing.  —  The  printing  necessary 

for  the  office  of  the  county  tax  assessor  is  not  to  be  done  at  his  ex- 
pense ;  yet,  if  he  contract  for  it,  he  is  primarily  liable  to  the  printer, 
unless  there  is  an  understanding  between  them  to  the  contrary. 
White  V.  Williams,  130. 

6.  Liability  of  agent  for  debt  collected  in  Confederate  treasury  notes. — 

Where  an  agent,  having  very  general  powers  to  transact  the  business 
of  his  non-resident  principal  in  respect  to  certain  property  in  this 
State,  received  Confederate  States  treasury  notes,  in  April,  1862, 
from  a  solvent  debtor,  in  payment  of  a  debt  created  prior  to  1861, 
and  informed  his  principal  of  the  fact;  and  the  principal,  in  reply, 
without  expressing  assent  or  dissent,  instructed  him  not  to  receive 
any  more  such  funds  in  payment  of  debts  created  before  the  war; 
and  the  agent  then  deposited  the  notes  with  an  insurance  company, 
where  they  remained  until  they  became  worthless ;  held,  on  bill  for 
account  by  the  principal,  that  the  agent  must  bear  the  loss,  as  he 
showed  no  necessity  for  his  receipt  of  the  treasury  notes,  and  no 
effort  on  his  part  to  make  a  better  disposition  of  them.  Webster  v. 
Whitworth,  201. 

7.  Notice  to  agent.  —  To  charge  the  principal  with  notice  of  the  dissolu- 

tion of  a  mercantile  partnership,  because  notice  was  given  to  his 
aojent,  it  must  be  shown  that  the  agent  was  authorized  to  represent 
his  principal  in  that  particular.     Stewart  §•  Co.  v.  Sonneborn,  178. 

8.  Proxy  of  stockholder  in  private  corporation  ;  notice.  —  A  stockholder  in 

an  incorporated  company,  who  is  represented  by  his  proxy  at  a  stock- 
holder's meeting,  is  chargeable  with  notice  of  all  facts  connected 
with  the  proceedings  of  the  meeting,  which  were  known  to  his  proxy; 
and  he  cannot  set  up  his  want  of  notice,  or  ignorance  of  those  facts, 
as  a  ground  for  equitable  relief  against  the  company.  Thames  v. 
Central  City  Insurance  Co.  577. 

9.  Agent  of  life  insurance  company  ;  poioers  of  agent,  and  liability  of  com- 

pany. —  A  life  insurance  company  cannot  defeat  a  recovery  on  a  pol- 
icy, by  invoking  a  stipulation  contained  in  a  notice  to  policy  holders, 
printed  on  the  back  of  the  policy,  that  its  agents  have  no  power  to 
waive  a  forfeiture,  or  to  receive  a  premium  over-due,  when  the  con- 
duct and  course  of  dealing  of  the  company  and  its  agent  have  been 
such  as  justified  the  insured,  when  making  an  over-due  payment,  in 
believing  that  the  agent  had  authority  to  receive  it.  Mound  City  In- 
surance Co.  V.  Huth,  529. 
10.  Ratification  of  unauthorized  acts  of  third  person. —  Generally,  the  au- 
thority of  an  agent  is  altogether  personal,  and  cannot  be  delegated 
to  another ;  yet,  both  the  agent  and  his  principal  may  ratify  the  un- 
authorized acts  of  a  third  person  in  their  behalf,  and  the  principal  is 
bound  by  the  agent's  ratification  of  such  unauthorized  act,  if  the 
agent  himself  had  authority  to  perform  the  act.     lb.  529. 

ALIENS. 

1.  Alien's  capacity  to  hold  office.  — An  alien  by  birth,  who  has  not  been 

naturalized,  and  has  not  declared  his  intention  to  become  a  citizen  of 
the  United  States,  is  not  eligible  to  the  office  of  sheriflf.  Scott  v. 
Strobach,  477. 

2.  Certificate  of  naturalization.  —  A  certificate  of  naturalization,  granted 

by  a  court  having  jurisdiction  under  the  acts  of  Congress,  stands  on 
the  footing  of  a  judgment  of  a  court  of  competent  jurisdiction,  and 
cannot  be  collaterally  impeached,  unless  a  want  of  jurisdiction  is  ap- 
parent on  its  face.     lb.  477. 
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3.  Same.  —  A  recital  in  a  certificate  of  naturalization,  that  the  person 

named  therein  appeared  in  open  court,  * '  and  makes  application  to  be 
admitted  a  citizen,"  &c^  will  be  construed  to  mean,  when  the  certifi- 
cate is  collaterally  assailed,  that  the  application  was  made  by  peti- 
tion ;  and  where  the  certificate  recites  that  it  appeared  to  the  satis- 
faction of  the  court,  by  proof,  that  the  applicant  "  is  entitled  to  the 
benefit  of  the  Act  of  Congress  of  17th  July,  1862"  (which  author- 
izes the  naturalization  of  aliens  who  had  enlisted  in  and  been  honor- 
ably dischai^d  from  the  military  service  of  the  United  States,  on 
proof  of  one  year's  residence),  "  and  that  he  has  been  honorably  dis- 
charged from  the  service  of  the  United  States,"  —  these  recitals  will 
be  held  sufficient  in  a  collateral  attack.     Scott  v.  Strobich,  4  77. 

4.  Same.  —  A  certificate  of  naturalization,  granted  by  a  court  of  compe- 

tent jurisdiction,  and  valid  on  its  face,  cannot  be  collaterally  im- 
peached, on  the  ground  that  its  recitals  are  nntme,  and  that  it  was 
procured  by  fraud  and  perjury.     lb.  47  7. 

AMENDMENT. 

1.  Of  complaint.  — ^A  complaint  against  a  sole  defendant,  who  is  not  com- 

petent to  be  sued,  cannot  be  amended  by  adding  or  substituting  the 
name  of  another  person  who  is  competent.     Ex  parte  Collins,  69. 

2.  Same.  —  An  admission  contained  in  the  original  complaint,  which  has 

been  struck  out  by  amendment,  may  be  proved  by  the  production  of 
the  original,  or  of  the  copy  served  on  the  defendant.  Davidson  v. 
RolhschilfPs  Adm'r,  104. 

3.  Same ;  filing  and  signature  of  counsel.  —  When  an  amendment  of  the 

complaint  is  allowed  by  the  court,  it  is  not  necessary  that  it  should 
be  marked  "filed"  by  the  clerk,  nor  that  it  should  be  signed  by 
counsel.     Stewart  Sf  Co.  v.  Sonneborn,  178. 

4.  Same;  in  appeal  case  firom  justice'' s  court.  —  On  appeal  from  the  judg- 

ment of  a  justice  of  the  peace,  in  an  action  for  the  recovery  of  per- 
sonal property  in  specie,  if  the  complaint  alleges  a  greater  sum  than 
the  justice  has  jurisdiction  of,  as  the  value  of  the  property,  it  may 
be  amended  by  substituting  a  less  amount.     House  v.  Lassiter,  307. 

5.  What  are  clerical  misprisions.  —  Clerical  errors  or  mistakes,  within  the 

meaning  of  the  statutes  authorizing  amendments  (Rev.  Code,  §§  2807, 
2812),  are  not  only  those  which  are  made  by  the  clerk,  but  include 
also  those  mistakes,  apparent  on  the  record,  whether  made  by  the 
court  or  the  counsel  in  Uie  progress  of  a  cause,  to  which  die  judicial 
sanction  or  discretion  cannot  reasonably  be  said  to  have  been  applied. 
Ford  V.  Tinchant  Sf  Brother,  567. 

6.  Amendment  of  judgment  nunc  pro  tunc.  —  Where  the  clerk,  in  tran- 

scribing the  docket,  by  mistake  enters  a  cause,  in  which  the  defend- 
ant is  sued  individually,  so  as  to  make  it  appear,  as  in  the  last  pre- 
ceding cause  on  the  docket,  that  the  action  is  against  him  as  the 
executor  of  an  insolvent  estate ;  and  the  court,  by  inadvertence,  not 
noticing  the  mistake,  enters  the  same  judgment  as  in  the  last  pre- 
ceding cause;  and  the  judgment  so  entered  is  totally  foreign  and 
inapplicable  to  the  complaint;  the  plaintiff  may  have  the  erroneous 
judgment  set  aside  at  a  subsequent  term,  and  the  cause  reinstated 
on  the  docket  as  in  statu  quo:  but  he  cannot  have  the  judgment 
amended  and  rendered,  nunc  pro  tunc,  so  as  to  convert  it  into  a  judg- 
ment by  nU  (licit  conformable  to  the  complaint,  when  no  such  judg- 
ment was  in  fact  taken.     lb.  567. 

7.  Same.  —  An  order  of  court,  or  minute-entry,  in  these  words,  "  Con- 

tinued on  payment  of  all  the  costs  in  sixty  days,  otherwise  the  case  is 
dismissed,"  cannot  be  amended  at  a  subsequent  term,  nunc  pro  tunc, 
so  as  to  make  it  show  that  the  continuance  was  granted  to  the  de- 
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fendant  on  the  condition  that,  if  the  costs  were  not  paid  within  the 
specified  time,  judgment  should  go  against  him,  unless  there  is  suffi- 
cient record  evidence  to  authorize  the  amendment.  Dunlap  v.  Hor- 
ton,  412. 

8.  Deposition ;  amendment  of  commissioner's  certificate.  —  The  certificate 

of  the  commissioner,  appended  to  a  deposition,  may  be  amended  by 
him  at  the  trial,  by  adding  the  statements,  that  he  is  not  related  to 
either  of  the  parties,  and  that  the  witness  is  personally  known  to 
him.     Ih.  412. 

9.  Petition  for  partition.  —  A  petition  for  the  partition  or  sale  of  lands  for 

division  among  joint  tenants  or  tenants  in  common  (Rev.  Code, 
§§  3120-26),  is  amendable,  like  any  other  pleading  in  a  civil  cause. 
Fennell  v.  Tucker,  453. 
10.  Petition  for  rehearing.  —  After  the  reversal  of  a  judgment  of  the  Cir- 
cuit Court,  improperly  sustaining  a  demurrer  to  a  petition  for  rehear- 
ing under  the  statute  (Rev.  Code,  §§  2814-15),  that  court  may  allow 
an  amendment  of  the  petition.  Ex  parte  North,  385. 
APPEALS.    See  Error  and  Appeal  ;  Justice  of  the  Peace. 

ARBITRATION. 

Award  of  judges  or  arbitrators  of  public  contest  of  skill  in  riding.  —  At 
a  tournament,  or  public  contest  of  skill  in  riding,  held  by  an  agri- 
cultural association  during  one  of  its  fairs,  the  judges  being  appointed 
by  the  association,  and  having  to  decide  upon  information  given  to 
them  by  heralds  specially  appointed  for  that  purpose,  their  decision 
is  in  the  nature  of  an  award  at  common  law,  ^nd  governed  by  the 
same  rules  as  to  setting  it  aside ;  on  complaint  being  presently  made 
against  it,  they  may  review  and  reconsider  it,  and  make  another  and 
different  decision,  at  any  time  before  their  duties  can  be  reasonably 
said  to  have  terminated  ;  but  they  are  not  at  liberty,  in  making  their 
award  (nor  is  the  court  in  an  action  against  the  association  founded 
on  the  award),  to  receive  the  testimony  of  any  other  witnesses  than 
the  heralds,  who  were  specially  charged  with  the  duty  of  ascertaining 
and  reporting  the  facts  to  the  judges.  Ala.  Ag.  Sj"  Mech.  Association 
V.  Trimble,  212. 

ARRAIGNMENT.     See  Cbiminal  Law,  1. 

ARSON.    See  Criminal  Law,  2,  3. 

ASSAULT  AND  BATTERY.     See  Criminal  Law,  4,  5. 

ASSIGNMENT. 

1.  Transfer  of  note  pending  suit.  —  The  transfer  of  a  note  on  which  a  suit 

is  pending  is  not  good  matter  for  a  plea  in  abatement  or  in  bar,  but 
should  be  pleaded  puis  darrein  continuance.  Dolberry  v.  Trice's  Ex- 
ecutor, 207. 

2.  Transfer  of  claim  in  suit.  —  In  trover  for  the  conversion  of  personal 

property,  the  transfer  by  the  plaintiff,  pending  the  suit,  of  "  the 
claim  upon  which  the  suit  is  founded,"  is  no  defence  to  the  action. 
Neilson  v.  Slade,  253. 

3.  Assignment  of  judgment.  —  Judgments  are  assignable,  and  the  assignee 

may  show  his  title,  though  it  seem  to  contradict  the  recitals  of  the 
record.     Allgood  v.  Whitley,  216. 

ATTACHMENT. 

1.  Levy  of  attachment  by  constable.  —  A  special  constable,  appointed  by  a 

justice  of  the  peace  (Rev.  Code,  §  842),  may  execute  an  attachment 
returnable  before  the  justice,  although  the  sum  claimed  with  interest 
exceeds  one  hundred  dollars.     Solomon  v.  Ross,  198. 

2.  Action  on  attachment  bond;  evidence  of  plaintiff's  pecuniary  condition 

VOL.  I.  39 
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when  attachment  tvas  sued  out.  —  When  an  attachment  is  sued  out  on 
the  ground  that  the  debtor  has  money,  property,  or  effects  liable  to 
satisfy  his  debts,  which  he  fraudulently  withholds,  it  is  permissible 
for  him  to  prove,  in  a  subsequent  action  on  the  attachment  bond,  that 
"  at  the  time  the  attachment  was  sued  out,  he  was  a  man  of  large 
means  and  had  a  large  amount  of  property  about  him  and  under  his 
control,  claiming  it  openly  and  notoriously  as  his  own  Burton  v. 
Smith,  293. 

3.  Attorney's  fees  as  damages.  —  Attorney's  fees  for  services  in  the  action 

on  the  attachment  bond,  when  specially  claimed  in  the  complaint  as 
a  part  of  the  damages,  are  recoverable.     lb.   293. 

4.  Admissibility  of  proceedings  in  attachment  suit,  under  plea  of  justifica- 

tion. —  In  detinue  against  a  sheriff  for  property  seized  under  attach- 
ment, the  plaintiff  being  the  defendant  in  the  attachment  suit,  the 
attachment  and  proceedings  under  it  are  competent  evidence  for  the 
sheriff,  under  the  plea  of  justification.     McBrayer  v.  Dillard,  174. 

BAIL.     See  Criminal  Law,  6-9. 

BAILIFFS. 

Appointment  of.  —  An  order  made  by  the  presiding  judge  of  the  Circuit 
Court  of  Montgomery,  in  term  time,  and  entered  on  the  minutes,  in 
these  words  :  "  It  appearing  to  the  satisfaction  of  the  presiding  judge 
that  more  persons  are  employed  by  the  sheriff  in  the  capacity  of  bai- 
liffs, than  are  necessary  for  the  transaction  of  the  business  of  this 
court ;  it  is  therefore  ordered,  that  hereafter  no  more  than  two  bai- 
liffs, with  the  sheriff,  are  necessary  to  be  employed  to  attend  upon 
the  sessions  of  this  court,  and  that  the  Commissioners'  Court  of  said 
county  be  handed  a  copy  of  this  order  for  their  information,"  is  ex- 
tra-judicial, and  an  improper  interference  with  the  discretion  which 
is  by  law  reposed  in  the  sheriff.     Ex  parte  Strobach,  443. 

BAILMENT. 

Of  note  on  third  person,  by  debtor  to  creditor.  — If  a  debtor  places  in 
the  hands  of  his  creditor  a  note  on  a  third  person,  which  the  creditor 
agrees  to  collect  and  apply  to  the  satisfaction  of  his  debt,  but  fails 
to  do  so,  he  is  bound  to  show  that  he  used  due  diligence  to  collect 
the  note,  and  is  responsible  to  the  debtor,  in  a  special  action  on  the 
case,  for  any  actual  damages  caused  by  his  want  of  due  diligence; 
but  this  would  constitute  no  defence,  under  the  plea  of  the  general 
issue,  to  an  action  on  the  original  debt.     May  v.  Sharp,  140. 

BANKRUPTCY. 

Right  of  judgment  creditor  to  redeem  not  affected  by  bankruptcy  of  debtor. 
—  The  statutory  right  of  a  judgment  creditor,  to  redeem  lands  sold 
under  judicial  process  against  his  debtor  (Rev.  Code,  §§  2513-21), 
is  not  taken  away  by  the  bankruptcy  of  the  debtor,  occurring  after 
the  rendition  of  the  judgment,  and  before  the  offer  to  redeem.  Trim- 
ble V.  Williamson,  525. 

BIGAMY.     See  Criminal  Law,  10. 
BILL  OF  EXCEPTIONS. 

1.  Execution,  and  contents.  —  If  the  presiding  judge,  in  making  up  a  bill 

of  exceptions,  incorporates  into  it,  against  the  objection  of  the  party 
excepting,  the  charges  which  were  given  by  the  court  without  objec- 
tion, as  well  as  those  which  were  refused,  this  is  matter  of  discretion, 
and  is  not  revisable  by  the  appellate  court.    Grace  v.  McKissack,  164. 

2.  When  necessary.  —  The  charges  given  by  the  court  to  the  jury  are  no 

part  of  the  record,  unless  made  so  by  bill  of  exceptions,  and  cannot 
be  looked  to  by  the  appellate  court  for  any  purpose,  although  incor- 
porated in  the  transcript  by  the  clerk.     Sellers  v.  The  State,  357. 
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3.  Exception  to  admission  or  rejection  of  evidence.  —  When  an  exception 
is  reserved  to  the  admission  or  rejection  of  evidence,  the  bill  of  ex- 
ceptions should  set  out  the  evidence  so  admitted  or  rejected,  in  order 
to  enable  the  appellate  court  to  pass  judgment  intelligibly  on  the 
question  intended  to  be  presented.     Burns  v.  The  Stale,  370. 

BILLS  OF  EXCHANGE,  AND  PROMISSORY  NOTES. 

1.  Foreign  bill  of  exchange ;  what  law  governs  demand,  protest,  and  notice. 

—  A  bill  of  exchange,  drawn  in  Alabama,  on  parties  in  Louisiana,  and 
payable  there,  is  a  foreign  bill  (Rev.  Code,  §  1857),  and  is  governed, 
as  to  demand,  protest,  and  notice  thereof,  by  the  law  of  Louisiana. 
Todd  V.  Neal's  AdnCr,  266.     Also,  Donegan  ^  Tabor  v.  Wood,  242. 

2.  Demand  of  payment  by  notary.  —  By  the  law  merchant,  a  demand  of 

payment  of  a  foreign  bill  of  exchange  must  be  made  by  a  notary 
public  in  person,  and  cannot  be  made  by  his  deputy.  Donegan  Sf 
Tabor  v.  Wood,  242. 

3.  Protest  by  private  person.  —  If  there  is  no  legal  notary  at  a  place  where 

a  foreign  bill  falls  due,  the  holder  may  have  it  protested  by  any  re- 
spectable inhabitant  of  the  place,  in  the  presence  of  two  witnesses,  in 
the  form  required  by  the  local  law  or  usage  of  that  place.  Todd  v 
Neal's  Adm'r,  266. 

4.  Sending  notice  of  protest  by  mail.  —  When  notice  of  the  protest  of  a 

foreign  bill  of  exchange  is  sent  through  the  post-office,  as  authorized 
by  our  statute  (Rev.  Code,  §  1850),  it  must  be  by  the  mails  regularly 
established  under  the  laws  of  the  United  States ;  and  when  such 
notice  is  sent  through  any  other  channel  of  communication  (e.  g. 
through  the  mails  of  the  Confederate  States),  it  must  be  affirma- 
tively shown  to  have  been  received  by  the  person  to  whom  it  was 
addressed.     lb.  266. 

5.  Admission  of  notice  of  protest.  — An  admission  or  acknowledgment,  by 

an  indorser,  that  he  has  received  notice  of  protest,  when  made  with 
a  full  knowledge  of  all  the  facts,  is  presumptive  evidence  of  notice  ; 
but  it  is  not  sufficient  to  charge  him,  unless  there  has  been  in  fact  a 
legal  protest.     lb.  266. 

6.  Sending  notice  of  protest  by  mail ;  judicial  notice  of  suspension  of  United 

States  mails  in  Louisiana,  in  February,  1862.  —  When  notice  of  pro- 
test of  a  bill  of  exchange  is  sent  through  the  post-office,  as  authorized 
by  our  statute  (Rev.  Code,  §  1850),  it  must  be  by  the  mails  regularly 
established  by  the  laws  of  the  United  States,  which  are  judicially 
known  to  have  been  suspended  in  Louisiana  prior  to  the  1st  Feb- 
ruary, 1862.     Donegan  Sf  Tabor  v.  Wood,  242. 

7.  Notarial  seal.  —  Authorities  cited,  which  "seem  to  indicate  that  a 

legible  seal  is  a  necessary  part  of  a  notary's  certificate  of  protest  and 
notice."    lb.  242. 

8.  Time  of  presentment  and  protest;  days  of  grace.  —  A  foreign  bill  of  ex- 

change, dated  the  30th  day  of  January,  and  payable  twelve  months 
after  date,  being  entitled  to  days  of  grace,  does  not  fall  du6  until  the 
3d  day  of  February ;  and  a  demand  and  protest,  made  before  that 
day,  are  not  sufficient  to  bind  the  indorser.     lb.  242. 

9.  Protest,  and  notice  to  indorser.  —  To  charge  an  indorser  of  a  foreign 

bill  of  exchange,  drawn  in  Huntsville,  Alabama,  in  May,  1860,  or 
.1861,  and  payable  in  New  Orleans,  Louisiana,  twelve  or  thirteen 
months  after  date,  protest  and  notice  thereof  on  the  20th  February, 
1866,  is  not  sufficient.  Turner's  Adm'r  v.  Patton,  406. 
10.  Plea  denying  protest  or  notice.  —  In  an  action  on  a  foreign  bill  of  ex- 
change, by  indorsee  against  indorser,  the  complaint  being  in  the 
form  prescribed  in  the  Appendix  to  the  Revised  Code  (p.  673),  a 
plea  which  denies  that  the  bill  was  duly  protested,  or  that  the  de- 
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fendant  had  notice  thereof,  is  substantially  good.  Donegan  Sf  Tabor 
V.  Wood,  242. 

11.  Validity  of  bill  of  exchange  drawn  by  parties  in  Mobile  on  parties  in  New 

Orleans,  during  interdict  of  commercial  intercourse  by  President's  proc- 
lamation. —  A  bill  of  exchange,  drawn  by  a  banker  in  Mobile,  Ala- 
bama, on  a  banker  in  New  Orleans,  Louisiana,  in  August,  1862 
(when  "  commercial  intercourse"  between  the  people  of  those  two 
cities  was  prohibited  by  the  proclamation  of  President  Lincoln),  is 
void,  although  the  payee  resided  in  Mobile,  and  will  not  support  an 
action  against  the  drawer,  in  favor  of  an  indorsee  who  also  resided 
there.     Tarleton  v.  Southern  Bank  of  Ala.  229. 

12.  Confederate  treasury  notes,  as  consideration  of  bill  of  exchange.  —  Held, 

by  Peters,  J.  (Peck,  C.  J.,  and  Saffold,  J.,  declining  to  express 
an  opinion),  that  "  Confederate  treasury  notes  "  are  not  a  sufficient 
consideration  to  sustain  a  bill  of  exchange,  drawn  in  Mobile,  Ala- 
bama, in  1862.     lb. 

13.  Promissory  note  given  for  loan  of  Confederate  treasury  notes.  —  A  prom- 

issory note  given  for  a  loan  of  Confederate  States  treasury  notes  is 
illegal  and  void,  and  no  recovery  can  be  had  on  it.  Askew  v.  Torbert, 
101. 

14.  Confederate  currency,  as  consideration  of  note.  —  A  promissory  note, 

given  for  a  loan  of  Confederate  currency,  which  was  advanced  to  the 
borrower  through  the  medium  of  a  bank  check,  is  without  consider- 
ation.     Whitfield  V.  Fulford's  AdmUr,  304. 

15.  Consideration  of  note.  —  A  promissory  note,  given  to  a  postmaster  by 

one  of  the  clerks  in  his  office,  for  a  sum  of  money  which  had  been 
embezzled  by  said  clerk,  and  for  which  the  postmaster  was  responsi- 
ble to  the  United  States  government,  is  supported  by  a  sufficient  con- 
sideration, and  is  not  illegal  and  void,  as  against  public  policy, 
though  shown  to  have  been  given  in  pursuance  of  an  agreement, 
between  the  postmaster  and  his  clerk,  to  the  effect  that,  if  the  clerk 
would  give  such  note,  with  sureties,  the  postmaster  would  not  prose- 
cute him  criminally  for  the  embezzlement.     Bibb  v.  Hitchcock,  468. 

16.  Same;  statute  of  frauds. —  The  statute  of  frauds,    requiring  every 

special  promise  to  answer  for  the  debt,  &c.,  of  another  to  be  in  writ- 
ing, "  expressing  the  consideration  "  (Rev.  Code,  §  1862),  does  not 
apply  to  a  promissory  note,  executed  by  the  guardian  of  a  person 
non  compos  mentis,  and  signed  by  him  in  his  own  name  and  that  of 
his  ward.  Such  a  note,  when  sued  on,  imports  a  consideration,  and 
is  prima  facie  evidence  of  assets.  If  it  was  given  for  the  debts  of  the 
ward,  and  there  were  no  assets  of  his  estate  to  pay  it,  this  would 
show  a  want  of  consideration,  and  defeat  a  recovery  on  the  note  ; 
but  the  fact  that  it  had  been  filed  as  a  claim  against  the  ward's  estate 
after  his  death  would  constitute  no  defence  to  the  action ;  and  the 
fact  that  it  was  given  for  notes  or  accounts  which  "were  settled," 
without  proof  of  payment,  would  be  no  defence.  Davidson  v.  Roths- 
child's Adm'r,  104. 

17.  Alteration  of  note.  —  The  addition  to  a  promissory  note  of  the  words 

"  with  interest  at  four  per  cent.,"  made  by  the  payee  and  principal, 
without  the  knowledge  or  consent  of  the  surety,  is  a  material  altera- 
tion, and  entirely  discharges  the  surety  from  liability  on  it.  Glover 
V.  Bobbins,  219. 

18.  Transfer  of  note  pending  suit.  —  The  transfer  of  a  note  on  which  a  suit 

is  pending  is  not  good  matter  for  a  plea  in  abatement  or  in  bar,  but 
should  be  pleaded  puis  darrein  continuance.  Dolberry  v.  Trice's  Ex- 
ecutor, 207. 

19.  Bailment  of  note  on  third  person,  by  debtor  to  creditor.  —  If  a  debtor 

places  in  the  hands  of  his  creditor  a  note  on  a  third  person,  which 
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the  creditor  agrees  to  collect  and  apply  to  the  satisfaction  of  his 
debt,  but  fails  to  do  so,  he  is  bound  to  show  that  he  used  due  dili- 
gence to  collect  the  note,  and  is  responsible  to  the  debtor,  in  a  special 
action  on  the  case,  for  any  actual  damages  caused  by  his  want  of  due 
diligence ;  but  this  would  constitute  no  defence,  under  the  plea  of 
the  general  issue,  to  an  action  on  the  original  debt.  May  v.  Sharp, 
140. 

20.  Discharge  of  note  by  subsequent  parol  agreement.  —  A  verbal  agreement 

by  the  payee,  with  the  maker  of  a  promissory  note,  to  release  and 
discharge  the  latter  from  liability  on  the  note,  and  to  accept  in  his 
stead  a  third  person,  to  whom  the  maker  has  sold  property,  crediting 
the  price  with  the  amount  of  the  note,  and  who  signs  the  note  as 
a  maker  in  pursuance  of  such  agreement,  is  supported  by  a  sufficient 
consideration,  and  is  not  within  the  statute  of  frauds  ;  and  it  is  avail- 
able as  a  personal  defence  to  the  maker,  in  an  action  on  the  note  by 
a  transferee.     Carpenter  v.  Murphree  if  Jones,  84. 

21.  Admissibility  of  parol  evidence  to  vary  note. — in  an  action  on  a  promis- 

sory note,  payable  in  money,  proof  of  an  antecedent  parol  agreement 
between  the  parties,  that  it  should  be  discharged  in  some  other  way, 
is  not  admissible.     Clark  v.  Hart,  86. 

22.  Liability  of  indorser  of  note  not  negotiable ;  suit  against  maker.  —  A  suit 

against  the  maker  of  a  note  not  negotiable,  instituted,  and  prosecuted 
with  reasonable  diligence  to  judgment  in  the  courts  of  this  State 
during  the  late  war,  is  a  compliance  with  the  statutory  requisition 
(Rev.  Code,  §  1851)  of  suit  as  a  condition  to  fix  the  liability  of  the 
assignor  or  indorser.  —  Suggs'  Adm'r  v.  Winston's  Adm'x,  586. 

23.  Internal  revenue  stamp  on  note.  —  Under  the  act  of  Congress  approved 

July  13,  1866  (U.  S.  Stats,  at  Large,  1865-67,  pp.  143-4,  §§  163, 165), 
a  promissory  note,  dated  and  delivered  in  December,  1867,  and  pay- 
able one  day  after  date,  on  which  suit  is  brought  in  January,  1871, 
may  be  stamped  when  offered  in  evidence  at  the  trial,  unless  the 
stamps  were  designedly  omitted  with  intent  to  evade  the  revenue 
laws  of  the  United  States;  and  where  the  stamps  so  affixed  are  can- 
celled by  the  plaintiff,  in  the  presence  of  the  court,  before  the  note  is 
offered  in  evidence,  and  the  proper  date  is  affixed  to  the  cancellation, 
the  failure  to  write  the  initials  of  the  plaintiff's  name  on  the  stamp 
so  cancelled  does  not  affect  its  sufficiency.  Foster  v.  Holley's  Adm'rs, 
593. 

BONDS. 

1.  Approval  of  detinue  bond,  by  clerk.  —  The  clerk's  approval  of  the 

plaintiff's  bond,  in  a  detinue  suit,  will  be  presumed  from  his  official 
indorsement  on  the  writ,  "  that  the  sheriff  is  required  to  take  the 
property  mentioned  in  the  complaint  into  his  possession."  Baker  v. 
Pope,  415. 

2.  Sufficiency  of  complaint  in  action  on  detinue  bond.  —  In  an  action  on  a 

detinue  bond  (Rev.  Code,  §  2629),  it  is  not  necessary  to  allege  in  the 
complaint  that  the  writ  was  sued  out  wrongfully  or  maliciously;  nor 
to  set  out  the  affidavit  on  which  the  writ  was  issued,  or  to  take  any 
notice  of  it;  nor  to  allege  that  the  plaintiff  in  the  detinue  suit  did 
not  have  probable  cause  to  sue.     lb.  415. 

3.  Same.  —  An  averment  in  such  complaint,  that  the  plaintiff  in  the  de- 

tinue suit  "  did  fail  in  his  said  suit  in  detinue,  and  has  wholly  failed 
to  pay  the  said  A.  B.,  the  plaintiff  in  this  suit,  all  the  costs  and  dam- 
ages that  he  sustained  by  reason  of  the  wrongful  suing  out  of  said 
detinue  writ,"  is  a  sufficient  averment  that  the  detinue  suit  has  been 
tried  and  determined,  and  that  the  defendant  therein  has  sustained 
damage  by  the  bringing  of  said  suit.    76.  415. 

BURGLARY.    See  Criminal  Law,  13, 14. 
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When  lorit  will  not  be  granted.  —  This  court  will  not  grant  a  certiorari, 
or  other  remedial  writ,  for  the  correction  of  errors  which  are  not 
prejudicial  to  the  party  complaining,  or  the  annulment  of  orders 
which  are  merely  extra-judicial,  and  incapable  of  legal  injury.  Ex 
parte  Strobach,  443. 

CHANCERY. 

I.  Jurisdiction. 

1.  Account  against  agent.  — Where  an  agent,  having  very  general  powers 

to  transact  the  business  of  his  non-resident  principal  in  respect  to 
certain  property  in  this  State,  received  Confederate  States  treasury 
notes,  in  April,  1862,  from  a  solvent  debtor,  in  payment  of  a  debt 
created  prior  to  1861,  and  informed  his  principal  of  the  fact;  and 
the  principal,  in  reply,  without  expressing  assent  or  dissent,  in- 
structed him  not  to  receive  any  more  such  funds  in  payment  of 
debts  created  before  the  war;  and  the  agent  then  deposited  the  notes 
with  an  insuranoe  company,  where  they  remained  until  they  became 
worthless;  held,  on  bill  for  account  by  the  principal,  that  the  agent 
must  bear  the  loss,  as  he  showed  no  necessity  for  his  receipt  of  the 
treasury  notes,  and  no  effort  on  his  part  to  make  a  better  disposition 
of  them.     Webstei'v.  Whitivorth,  201. 

2.  Decedent's  estate;  removal  of  settlement  from  Probate  into  Chancery 

Court.  —  The  settlement  of  a  decedent's  estate  cannot  be  removed 
from  the  Probate,  into  the  Chancery  Court,  on  a  bill  filed  by  some 
of  the  distributees,  which  seeks  to  set  aside,  on  the  ground  of  fraud, 
assignments  of  their  respective  distributive  interests,  made  at  differ- 
ent times  and  to  different  persons,  but  does  not  complain  of  the  ad- 
ministrator's management  of  the  estate,  nor  of  any  action  of  the 
Probate  Court  in  reference  to  it,  and  does  not  show  any  reason  why 
that  Court  cannot  do  full  justice  to  all  the  parties.  Marsh's  Adm'r 
V.  Richardson's  Adm'r,  430. 

3.  When  judgment  creditor  may  come  into  equity.  —  A  judgment  creditor 

cannot  invoke  the  aid  of  a  Court  of  Chancery,  to  subject  equitable 
assets  to  the  satisfaction  of  his  judgment,  without  first  exhausting 
his  legal  remedies  by  a  return  of  "no  property  found  "  on  an  execu- 
tion.    Bevans  v.  Henry,  1 23. 

4.  Same;  mistake  in  deed.  —  A  judgment  creditor  cannot  maintain  a  bill 

in  equity,  to  subject  to  the  satisfaction  of  his  judgment  lands  to  which 
his  debtor  has  either  a  legal  title  or  a  complete  equity,  which  is  sub- 
ject to  levy  and  sale  under  execution ;  and  a  mistake  in  the  description 
of  the  land,  contained  in  the  defendant's  deed,  does  not  constitute 
such  a  cloud  on  the  title  as  justifies  a  resort  to  equity.     Jb.  123. 

5.  Same;  to  set  aside  voluntary  conveyance.  — A  voluntary  conveyance  is 

void  as  against  existing  creditors,  and  will  be  set  aside  in  equity  at 
the  instance  of  a  creditor  who  has  exhausted  his  legal  remedies;  and 
the  fact  that  the  debtor  has  other  property,  which  might  be  subjected 
to  the  payment  of  his  debts,  is  not  available  as  a  defence  to  such  a 
bill,  unless  presented  by  cross-bill  on  the  part  of  the  beneficiaries 
under  the  deed.     Leonard  Sf  Wife  v.  Forcheimer  Sf  Lassabe,  145. 

6.  When  creditor  without  judgment  may  come  into  equity.  —  Under  section 

3446  of  the  Revised  Code,  which  was  intended  to  enlarge  the  former 
remedies  in  equity,  and  which  should  be  liberally  construed,  a  cred- 
itor at  large  may  come  into  equity  to  set  aside  a  fraudulent  deed  made 
by  his  deceased  debtor,  on  alleging  a  deficie;icy  of  assets  to  pay  debts. 
Todd  V.  Neal's  Adm'r,  266. 

7.  Fraudulent  conveyance;  distribution  of  proceeds  of  sale  of  ' property . — 

When  a  conveyance,  executed  by  a  deceased  debtor  in  his  lifetime, 
is  set  aside  in  equity  as  fraudulent,  at  the  instance  of  creditors  exist- 
ing at  the  time  of  its  execution,  only  those  creditors  who  join  in  the 
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bill  can  share  in  the  proceeds  arising  from  a  sale  of  the  property; 
and  if  there  is  any  surplus  after  satisfying  their  debts,  it  goes  to  the 
donees  under  the  deed,  and  cannot  be  claimed  by  the  administrator 
for  distribution  among  the  other  creditors.  Todd  v.  Neat's  Adm'r, 
266. 

8.  Equitable  relief  against  judgment  at  law.  —  A  party  who  seeks  equitable 

relief  against  a  judgment  at  law,  to  which  he  interposed  no  defence, 
must  show  that  he  had  a  sufficient  defence  at  law,  and  that  he  was 

Erevented  from  making  it  by  surprise,  accident,  mistake,  or  fraud,  or 
y  the  act  of  the  opposite  party,  without  any  fault  or  legal  negligence 
on  his  own  part.     Bibb  v.  Hitchcock,  468. 

9.  When  equity  will  enjoin  sale  under  execution  on  judgment  at  law.  —  A 

sale  of  lands  under  execution,  issued  on  a  judgment  which  is  fraud- 
ulent, will  be  enjoined  in  equity,  at  the  instance  of  the  purchaser 
at  a  former  sale  under  sundry  executions,  one  of  which  was  issued 
on  the  same  fraudulent  judgment.  The  fraud  in  the  judgment,  and 
the  attempt  of  the  creditor  to  sell  the  land  a  second  time  under  it, 
give  the  purchaser  a  twofold  claim  to  equitable  relief  for  the  removal 
of  the  cloud  on  his  title.     Ragland  v.  Cantrell,  294. 

10.  Sale  of  infant's  lands  under  decree  of  Probate  Court  in  1863;  when  set 

aside.  —  Where  the  real  estate  of  a  minor  was  sold  for  reinvestment, 
under  a  decree  of  the  Probate  Court,  in  1863,  and  payment  was  made 
in  Confederate  treasury  notes,  which  were  invested  in  Confederate 
bonds,  and  wliolly  lost  to  the  minor;  and  the  sale  was  reported  to, 
and  confirmed  by  the  Probate  Court,  and  a  deed  made  to  the  pur- 
chaser by  its  order,  —  a  court  of  equity  will  set  aside  the  sale,  and 
restore  the  land  to  the  minor,  as  against  the  original  purchaser,  or  a 
sub-purchaser  from  him  with  notice.     Coster  v.  Barrett,  196. 

11.  Injunction  of  illegal  tax.  —  A  bill  in  equity,  which  seeks  to  enjoin  the 

collection  of  an  illegal  tax,  and  which  shows  on  its  face  that  a  portion 
of  the  tax  assessed  is  legal,  must  also  show  that  the  legal  tax  has  been 
fully  paid,  or  it  cannot  be  sustained.  Tallassee  Man.  Co.  v.  Spigener, 
262. 

12.  Parol  contract  for  purchase  of  land  enforced  against  agent  in  favor  of 

principal.  —  When  an  agent  receives  from  his  principal  money  to  be 
invested  in  lands  for  him,  and  uses  the  money  so  furnished  (with  his 
own  money)  in  making  the  purchase,  but  takes  the  title  in  his  own 
name,  and  repudiates  the  trust,  a  Court  of  Equity  will  enforce  the 
trust  against  him,  and  will  not  allow  him  to  set  up  the  Statute  of 
Frauds  in  his  defence,  on  the  ground  that  his  agency  was  without 
written  authority.     Firestone  \.  Firestone,  128. 

13.  Extinguishment  and  presumed  payment  of  debt  from  executor  to  testa- 

tor's estate;  specific  performance  of  contract  for  sale  of  lands;  vendor's 
lien  for  unpaid  purchase  money.  —  Where  a  father  sold  land  to  his 
son,  giving  bond  for  title  on  payment  of  the  purchase  money,  and 
died  before  all  the  purchase  money  was  paid ;  and  the  son  qualified 
as  his  executor,  and  gave  bond  with  the  other  adult  legatees  and  dis- 
tributees as  his  sureties;  and  afterwards  sold  the  land,  receiving  full 
payment  of  the  purchase  money  from  his  vendee;  and,  on  final  set- 
tlement of  his  accounts  as  executor,  was  charged  with  the  unpaid 
balance  due  on  his  notes  for  the  purchase  money ;  and  executions  on 
this  decree,  against  him  and  his  sureties,  were  returned  only  partially 
satisfied;  and  the  administrators  de  bonis  non  of  the  father's  estate 
having  brought  ejectment  for  the  land,  the  purchaser  filed  his  bill  in 
equity,  asking  an  injunction  of  the  action  at  law,  and  a  specific  per- 
formance of  the  contract  between  father  and  son,  —  held,  1st,  that 
the  executor's  debt  to  the  estate  was  extinguished,  so  far  as  the  rights 
and  interests  of  the  sureties  on  his  bond  were  concerned,  but  not  as 
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against  the  other  legatees  and  distributees ;  2d,  that  the  legatees  and 
distributees  who  were  not  sureties  on  his  bond  had  a  lien  on  the  land, 
to  the  extent  of  their  distributive  shares  of  the  unpaid  balance  of 
the  purchase  money  due  from  the  executor  to  his  father's  estate ;  and, 
3d ,  that  the  purchaser  from  said  executor,  on  paying  the  balance  due 
to  them,  was  entitled  to  an  injunction  of  the  action  at  law,  and  to 
a  specific  performance  of  the  contract  between  the  executor  and  his 
father.     BreitUng's  Adm'rs  v.  Clarke  8f  Co.  450. 

14.  Vendor's  lien;  sufficiency  of  bill  to  enforce.  —  A  bill  to  enforce  a  ven- 

dor's lien  for  the  unpaid  purchase  money  of  land,  which  shows  a  sale 
of  the  land,  payment  of  a  part  of  the  purchase  money  only,  a  will- 
ingness on  the  part  of  the  vendor  to  make  title  on  payment  of  the 
balance  due,  and  -that  the  vendor's  lien  has  not  been  lost  or  waived, 
is  not  wanting  in  equity.     McKenzie  v.  Baldridge,  564. 

II.  Pleading  and  Practice. 

15.  Parties  to  bill  to  enforce  vendor's  lien. — Where  the  original  purchaser 

has  been  released  from  liability  by  the  surrender  of  his  notes  and  the 
acceptance  of  the  notes  of  a  third  person,  and  has  parted  with  all 
interest  in  the  land,  he  is  not  a  necessary  party  to  a  bill  to  enforce 
the  vendor's  lien;  but,  if  material  to  the  defence,  he  may  be  brought 
in  by  cross  bill.     Bozeman  v.  Ivey,  76. 

16.  Same.  — The  heirs  of  the  deceased  purchaser  are^ot  necessary  parties 

defendant  to  a  bill,  filed  by  the  vendor  against  the  administrator  of 
the  purchaser,  and  a  sub-purchaser  from  said  administrator  in  his 
official  capacity,  to  enforce  a  vendor's  lien  on  lands,  of  which  the 
sub-purchaser  had  notice.     Thornton's  A  dm' r  y.  Neal,  590. 

17.  Demurrer,  or  motion  to  dismiss,  for  want  of  proper  parties.  — A  demur- 

rer to  a  bill  for  the  want  of  proper  parties,  or  a  motion  to  dismiss 
the  bill  for  that  cause,  must  state  the  names  of  the  parties  omitted. 
lb.  590. 

18.  Foot  note  to  bill.  — When  a  bill  is  divided  into  sections  or  paragraphs, 

which  are  numbered  consecutively,  and  the  foot  note  requires  the  de- 
fendant "to  answer  all  the  statements  of  the  above  bill,"  this  is 
a  substantial  compliance  with  the  10th  rule  of  chancery  practice. 
McKenzie  v.  Baldridge,  564. 

19.  Blanks  in  bUl.  —  Under  the  9th  rule  of  chancery  practice,  bills  which 

contain  blanks  are  defective,  and  may  be  ordered  to  be  taken  from 
the  files ;  but  such  defects  are  not  causes  of  demurrer,  unless  they 
relate  to  matters  of  substance.     lb.  564. 

20.  Prayer  for  process.  —  When  the  prayer  of  the  bill  asks  that  the  de- 

fendant "  be  made  a  party  defendant  to  this  bill,"  it  is  not  necessary 
also  to  ask  that  a  subpoena  be  issued  to  him.  It  is  the  duty  of  the 
register  to  issue  a  subpoena  on  the  filing  of  the  bill.     lb.  564. 

21.  General  prayer  ;  what  relief  may  be  granted  under.  —  Under  a  bill  filed 

by  the  wife,  to  foreclose  a  mortgage  given  to  secure  the  purchase 
money  of  land,  which  was  sold  and  conveyed  by  her  and  her  deceased 
husband  in  his  lifetime,  but  to  which  neither  of  them  had  any  title 
at  the  time  of  the  sale  and  conveyance,  if  it  appears  that  the  wife 
afterwards  acquired  a  title,  the  chancellor  may,  under  the  general 
prayer  for  other  and  further  relief,  render  a  decree  in  her  favor  for 
the  land,  and  perpetually  enjoin  the  defendant  from  setting  up  any 
title  to  it  under  his  contract  of  purchase.      Gonzales  v.  Hukil,  260. 

22.  Averment  of  seisin  and  title.  —  Where  the  vendor's  bill   alleges  that 

he  "was  seized  and  possessed"  of  the  lands  sold,  and  that  he  "  is 
able  and  willing  to  make  title  to  said  land  "  on  payment  of  the  pur- 
chase money  due,  this  is  a  sufficient  averment  of  ownership  to  sustain 
his  bill.     McKenzie  v.  Baldridge,  564. 
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23.  Misjoinder  and  multifariousness.  — When  a  bill  seeks  to  set  aside,  on 

the  ground  of  fraud  in  its  procurement,  an  assignment  by  a  distribu- 
tee of  his  distributive  interest  in  a  decedent's  estate,  the  distributee 
and  the  assignee  are  the  only  proper  parties  ;  and  if  other  distribu- 
tees, who  have  made  separate  assignments  of  their  distributive  inter- 
ests, to  another  person,  are  joined  as  complainants,  and  the  bill  seeks 
to  set  aside  these  assignments  also,  and  to  remove  the  settlement  of 
the  estate  from  the  Probate  into  the  Chancery  Court,  it  is  demurrable 
for  misjoinder  of  parties,  and  also  for  multifariousness.  Marsh's 
Adm'r  v.  Richardson's  Adm^r,  430. 

24.  Supplemental  bill. — When  the  original  bill  is  without  equity,  the  de- 

fect cannot  be  remedied  by  supplemental  bill.  TaUassee  Man.  Co. 
v.  Spigener,  262. 

25.  Revivor  of  suits  in  equity;  limitation  of.  —  On  the  death  of  any  of  the 

original  parties  to  a  pending  suit  in  chancery,  that  court  has  authority 
to  permit  a  revivor  of  the  suit,  independent  of  the  statutes  regulating 
the  revivor  of  actions  at  law ;  and  the  limitation  of  such  revivor  is 
rather  governed  by  the  statutes  prescribing  the  time  within  which 
suits  must  be  brought,  than  by  the  statute  (Rev.  Code,  §  2542)  pre- 
scribing the  period  within  which  actions  at  law  must  be  revived. 
Ex  parte  Kirtland,  403. 

26.  Reference  to  register;  when  unnecessary.  —  In  rendering  a  decree  for 

the  complainant,  under  a  bill  to  enforce  a  vendor's  lien,  where  all  the 
facts  are  admitted,  and  it  is  only  necessary  to  compute  the  amount 
due  on  the  purchaser's  note  after  deducting  admitted  payments,  the 
chancellor  himself  may  make  the  necessary  calculations  without  any 
reference  to  the  register.  —  Thornton's  Adm'r  v.  Neal,  590. 

27.  Exception  to  register's  report.  —  It   is  the  appropriate  function  of  an 

exception  to  the  register's  report  under  a  reference,  to  point  out  with 
distinctness  and  precision  the  specific  error  complained  of,  or  the 
particular  item  of  debit  or  credit  objected  to,  and  when  it  fails  to  do 
this,  the  report  will  be  sustained,  if  it  does  not  transcend  the  limits 
of  the  order  of  reference.     Powers  v.  Dickie,  81. 

28.  Evidence  on  reference.  —  On  the  statement  of   an  account  between 

partners  by  the  register,  under  a  general  order  of  reference,  the  part- 
nership books  are  admissible  evidence.     lb.  81. 

29.  Decree  pro   confesso  against  administrator.  —  A  decree  pro   confesso 

against  an  administrator  is  not  an  admission  by  him  of  the  allega- 
tions of  the  bill  (Rev.  Code,  §  3391);  but,  where  he  is  merely  a 
nominal  party  to  the  suit,  and  no  relief  is  asked  or  granted  against 
him,  and  decrees  pro  confesso  are  regularly  entered  against  all  the 
other  defendants,  he  cannot  complain  that  no  proof  was  taken  to 
establish  the  complainant's  case.     Thornton's  Adm'r  v.  Neal,  590. 

30.  Rights  of  defendant  in  contempt.  —  A  defendant,  against  whom  a  de- 

cree pro  confesso  has  been  entered,  is  allowed  by  statute  to  appear 
and  contest  a  decree  on  the  merits  of  the  bill,  or  to  appear  before 
the  register  on  a  reference  (Rev.  Code,  §  3393) ;  and  he  may  also 
move  to  dismiss  the  bill  for  want  of  equity;  but  he  cannot  move  to 
dismiss  the  bill  for  the  want  of  proper  parties.     lb.  590. 

31.  Damages  on  dissolution  of  injunction  for  delay.  —  When  a  bill,  seek- 

ing to  enjoin  a  judgment  at  law  shows  no  reasonable  ground  of  relief, 
and  is  dismissed  for  want  of  equity,  six  per  cent,  damages  on  the 
judgment  may  be  allowed  (Rev.  Code,  §  3434),  on  the  ground  that 
the  injunction  was  obtained  for  delay.    Wharton  v.  Jones's  Adm'r,  102. 

32.  Appeal  from  interlocutory  order,  overruling  motion  to  dissolve  injunction, 

and  to  dismiss  bill  for  want  of  equity.  —  Where  the  certificate  of  ap- 
peal, in  a  chancery  cause,  describes  the  decree  appealed  from  "  as 
the  decree  in  said  cause; "  and  the  decree,  thus  referred  to,  contains 
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an  order  overruling  a  motion  to  dissolve  the  injunction,  and  also  an 
order  overruling  a  motion  to  dismiss  the  bill  for  want  of  equity;  and 
errors  are  assigned  on  both  of  said  orders;  and  there  is  a  joinder  in 
error  by  the  appellee,  veithout  objection  to  any  of  the  assignments  of 
error,  —  he  cannot  afterwards  be  heard  to  insist  that  the  appeal  was 
taken  only  from  the  order  overruling  the  motion  to  dissolve  the  in- 
junction.    Bibb  V.  Hitchcock,  468. 

33.  Decree  reversed  and  rendered.  —  On  appeal  from  a  decree  in  a  chan- 

cery cause  overruling  a  motion  to  dissolve  the  injunction  on  the 
denials  of  the  answer,  and  also  a  motion  to  dismiss  the  bill  for  want 
of  equity ;  if  the  bill  is  substantially  wanting  in  equity,  so  that  it 
cannot  be  amended,  the  appellate  court,  on  reversing  the  chancellor's 
decree,  will  itself  render  the  proper  decree,  dismissing  the  bill,  with- 
out remanding  the  cause.     lb.  468. 

34.  Form   of  decree ;  decree  reversed  and  rendered.  —  A  decree  for  the 

complainant,  under  a  bill  to  enforce  a  vendor's  lien  for  the  unpaid 
balance  of  the  purchase  money  of  land,  should  not  order  the  entire 
proceeds  of  the  sale  of  the  lands  by  the  register  to  be  paid  to  him, 
but  only  the  balance  due,  with  interest  and  costs,  and  the  residue, 
if  any,  to  be  paid  to  the  defendant;  but  the  appellate  court,  on  re- 
versing such  a  decree,  will  itself  render  the  proper  decree.  McKenzie 
v.  Baldridge,  564. 

35.  Chancellor's  decree  on  evidence,  —  The  rule  is  established  by  the  de- 

cisions of  this  court,  that  when  the  chancellor's  decree  rests  on  his 
conclusions  from  the  evidence,  it  will  not  be  reversed  unless  there 
is  a  strong  preponderance  of  the  evidence  against  its  correctness. 
Smith  V.  Smith,  156. 

36.  Error  loithout  injury  in  admission  of  cumulative  evidence.  — The  chan- 

cellor's decree  will  not  be  reversed  on  error  on  account  of  the  admis- 
sion of  irrelevant  evidence  by  the  register  in  the  statement  of  an 
account  under  an  order  of  reference,  when  the  record  shows  that 
there  was  suflicient  legal  evidence  to  sustain  the  disputed  item. 
Powers  V.  Dickie,  81. 

37.  Plea  of  res  adjudicata,  as  defence  in  equity.  —  Generally,  equity  will 

not  assume  jurisdiction  in  favor  of  parties  who  have  had  an  opportu- 
nity of  asserting  their  rights  in  another  court,  where  the  matter  was 
properly  the  subject  of  adjudication.     Clark  v.  Bernstein,  596. 
CHANGE  OF  VENUE. 

1.  Application  for ;  when  made.  —  An  application  for  a  change  of  venue, 

made  after  the  lapse  of  two  terms  of  the  court,  and  after  the  jury  had 
been  empanelled,  and  the  witnesses  sworn,  held  to  have  been  prop- 
erly refused,  no  excuse  for  the  delay  being  shown.  Wolfy.  The 
State,  359. 

2.  When  refusal  is  reversible  error.  —  A  judgment  of  conviction  for  a 

felony  will  not  be  reversed,  on  account  of  the  refusal  of  a  change 
of  venue  (Rev.  Code,  §  4206),  unless  the  record  clearly  shows  that 
a  proper  application  was  made,  and  that  it  was  improperly  refused. 
Edwards  v.  The  State,  334. 

3.  Presumption  in  favor  of  order.  —  When  a  change  of  venue  in  a  crim- 

inal case  is  shown  by  the  minute-entry  to  have  been  granted  on  the 
application  of  the  defendant,  and  for  cause  shown,  it  will  be  pre- 
sumed that  the  order  was  made  on  the  affidavit  of  the  defendant, 
that  the  cause  shown  was  sufficient,  and  that  the  county  to  which  the 
case  was  removed  was  the  nearest  county  free  from  exception.  Lewis 
V.  The  State,  1. 

4.  Jurisdiction  of  City  Court  of  Montgomery.  —  The  City  Court  of  Mont- 

gomery has  jurisdiction,  on  change  of  venue,  to  try  a  criminal  case 
originating  in  another  county.     lb.  1. 
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1.  Abstract  charge.  —  An  abstract  charge,  when  asked,  is  properly  re- 

fused. Molette  V.  2"he  State,  19.  Also,  Clark  v.  The  State,  37  ; 
Roddy  V.  McGetrick,  160;  Stewart  §•  Co.  v.  Sonnehorn,  178. 

2.  Same.  —  A  charge  which  assumes  as  proved  a  fact  which  the  evidence 

does  not  clearly  establish,  is  abstract.     Roddy  v.  McGetrick,  160. 

3.  Misleading  Jury.  —  A  charge  which  tends  to  misle^|(l  the  jury  is  prop- 

erly refused.     Clark  v.  The  State,  37.    Also,  Dirjgsv.  The  State,  312. 

4.  Same.  —  A  charge  to  the  jury,  which  asserts  that  "  it  is  the  province 

of  the  jury  to  discard  and  treat  for  nought  any  part  of  the  evidence," 
though  tending  to  mislead  the  jury,  by  inducing  them  to  suppose  that 
they  might  reject  any  part  of  the  evidence  capriciously  or  arbitra- 
rily, is  not  a  reversible  error;  the  defendant  should  ask  an  explana- 
tory charge.  Diggs  v.  The  State,  311. 
6.  Referring  question  of  law  to  jury.  —  A  charge  which  refers  to  the  jury 
the  decision  of  a  legal  question,  is  erroneous.  Stewart  Sf  Co.  v.  Son- 
neborn,  178. 

6.  Charge  instructing  jury  that,  to  reconcile  conflict  in  evidence,  they  may 

infer  existence  of  fact  without  any  proof.  — A  charge  which  instructs  the 
jury  that,  in  order  to  reconcile  a  conflict  in  the  evidence  before  them, 
they  may  infer  the  existence  of  a  fact  of  which  no  evidence  whatever 
has  been  adduced,  is  erroneous.     Henderson  v.  The  State,  20. 

7.  Charge  as  to  criminal  intent.  —  On  the  trial  of  a  person  indicted  for 

selling  liquor  to  a  minor  (Rev.  Code,  §  3619),  a  charge  which  in- 
structs the  jury  that  the  fact  of  the  minority  of  the  person  to  whom 
the  liquor  was  sold  is  conclusive  of  the  defendant's  intention,  is  er- 
roneous.    Marshall  v.  The  State,  21. 

8.  Charge  on  effect  of  evidence.  —  The  court  has  no  authority  to  give  a 

charge  to  the  jury,  ex  mero  motu,  on  the  effect  of  the  evidence.  Bel- 
isle  V.  Clark,  Hart  Sf  Co.  98. 

9.  General  charge  on  evidence.  —  If  there  is  the  least  conflict  in  the  evi- 

dence, on  any  material  point,  a  charge  which  instructs  the  jury  that, 
"if  they  believe  the  evidence,  they  must  find  for  the  plaintiff,"  is 
erroneous.     lb.  98. 

10.  Charge  on  effect  of  evidence.  — Whenever  it  is  necessary  to  determine 

the  intention  of  the  parties  in  making  a  verbal  contract,  though  there 
may  be  no  conflict  in  the  evidence  as  to  the  facts,  a  genei*al  charge 
on  the  effect  of  the  evidence  is  erroneous.  Cox  v.  Knight's  Adm'r, 
173. 

11.  Charge  as  to  conflict  in  evidence.  —  Where  there  is  "a  great  deal  of 

conflict  in  the  evidence,"  the  court  may  so  instruct  the  jury;  and 
where  such  a  charge  is  given,  the  appellate  court  will  presume  that 
the  facts  justified  it,  unless  the  bill  of  exceptions  negatives  that  pre- 
sumption.    Charles  v.  The  Slate,  332. 

12.  Charge  as  to  part  of  evidence. —  Under  an  indictment  for  burglary,  in 

breaking  and  entering  a  "  cotton-house "  with  intent  to  steal,  the 
prisoner  being  identified  as  the  guilty  agent  by  his  shoes,  which  fitted 
tracks  found  leading  from  the  cotton-house  to  a  neighboring  gin- 
house,  and  thence  to  the  house  where  he  lived;  and  the  evidence 
being  conflicting  as  to  whether  any  of  the  cotton  found  in  the  gin- 
house  was  the  stolen  cotton  of  the  prosecutor,  —  a  charge  which  in- 
structs the  jury,  "  that  whether  the  cotton  went  to  said  gin-house  or 
not,  was  a  question  not  necessary  to  be  considered  by  them,"  is  not 
an  invasion  of  the  province  of  the  jury,  nor  otherwise  objectionable. 
Walker  v.  The  State,  398. 

13.  Charge  as  to  reasonable  doubt.  —  The  refusal  of  the  court  to  charge 

the  jury,  on  the  request  of  the  defendant  in  a  criminal  case,  that  the 
evidence  must  satisfy  them,  beyond  a  reasonable  doubt,  of  the  ex- 
istence of  every  fact  necessary  to  constitute  the  offence,  is  an  error 
which  will  work  a  reversal  of  the  judgment.     lb.  398. 
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14.  Giving  charge  asked  "  in  connection  with  general  charge."  —  When  a 

charge  asked  is  given,  "  in  connection  with  the  general  charge,"  this 
is  not  violative  of  the  statute  (Rev.  Code,  §  2756),  which  requires 
that  charges  asked  in  writing  "  must  be  given  or  refused  in  the 
terms  in  which  they  are  written."    Baker  v.  The  State,  350. 

15.  Charges  to  Jury  no  part  of  record,  without  exceptions.  —  The  charges 

given  by  the  court  to  the  jury  are  no  part  of  the  record,  unless  made 
so  by  bill  of  exceptions,  and  cannot  be  looked  to  by  the  appellate 
court  for  any  purpose,  although  incorporated  in  the  transcript  by  the 
clerk.     Sellers  v.  The  State,  357. 

CODE  OF  ALABAMA.    See  Revised  Code. 

COMPETENCY  OF  JUDGE. 

Competency  of  presiding  judge.  —  On  a  trial  under  an  indictment  for 
burglarv,  it  is  no  objection  to  the  competency  of  the  presiding  judge 
(Rev.  Code,  §  635)  that  he  is  connected  by  marriage  with  the  prose- 
cutor, who  is  the  owner  of  the  building  charged  to  have  been  broken 
and  entered.    Newman  v.  The  State,  9. 

CONFEDERATE  STATES. 

1.  Judicial  proceedings  during  late  war.  —  A  pending  suit,  commenced  in 

1864,  and  now  standing  on  the  docket  of  the  Circuit  Court,  cannot 
be  struck  from  the  docket  on  motion,  on  the  ground  that  the  process 
and  proceedings  are  inoperative  and  void.     Ex  parte  Barclay,  42. 

2.  Confederate  judgments.  —  Judgments  rendered  by  the  courts  of  this 

State  during  the  late  war  stand  on  no  higher  ground  than  foreign 
judgments ;  they  may  be  enforced  by  action  of  debt  at  law,  but  not 
by  bill  in  chancery.     Bevans  v.  Henry,  123. 

3.  Judicial  acts  of  state  courts  in  1861-65,  and  proof  of  their  records. — 

The  judicial  acts  of  the  courts  of  this  State  in  1861-65  are  not  void, 
and  tibeir  records,  having  passed  into  the  keeping  of  corresponding 
officers  of  the  present  courts,  are  provable  in  the  same  manner  as 
the  records  of  the  present  courts.  Greenes  Adm'r  v.  Scarborough, 
137.     Also,  Suggs'  Adm'r  v.  Winston''s  Adm'r,  586. 

4.  Confederate  judgments  and  decrees.  —  Where  the  sale  and  conveyance 

of  a  decedent's  lands,  under  orders  of  the  Probate  Court,  were  made 
and  completed  in  1863,  the  insurrectionary  chai*acter  of  that  court  at 
the  time  cannot,  of  itself,  be  held  to  vitiate  the  proceedings.  Clark 
V.  Bernstein,  596. 

5.  Confederate  currency  as  payment  of  purchase  money  for  land  sold  under 

probate  decree  in  1863.  —  Where  a  decedent's  lands  were  regularly 
sold  under  a  probate  decree,  in  1863,  and  a  conveyance  executed  to 
the  purchaser,  who  paid  the  purchase  money  presently  in  Confeder- 
ate treasury  notes,  which  were  applied  in  payment  of  the  widow's 
dower  interest,  and  in  part  satisfaction  of  a  mortgage  on  the  lands, 
due  in  February,  1861 ;  and  these  payments  were  so  made  in  pursu- 
ance of  a  verbal  agreement,  entered  into  before  the  sale,  between 
the  administrator,  the  mortgagee,  the  widow,  and  the  purchaser,  — 
equity  will  not  now  disturb  the  transaction,  at  the  suit  of  the  admin- 
istrator de  bonis  non  and  the  heirs-at-law,  since  substantial  justice  has 
been  done.     lb.  596. 

6.  Sale  of  infant's  lands  under  decree  of  Prooate  Court  in  1863  ;  when  set 

aside.  —  Where  the  real  estate  of  a  minor  was  sold  for  reinvestment, 
under  a  decree  of  the  Probate  Court,  in  1863,  and  payment  was 
made  in  Confederate  treasury  notes,  which  were  invested  in  Confed- 
erate bonds,  and  wholly  lost  to  the  minor;  and  the  sale  was  reported 
to  and  confirmed  by  the  Probate  Court,  and  a  deed  made  to  the  pur- 
chaser by  its  order,  —  a  court  of  equity  will  set  aside  the  sale,  and 
restore  the  land  to  the  minor,  as  against  the  original  purchaser,  or  a 
sub-purchaser  from  him  with  notice.     Coster  v.  Barrett,  196. 
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7.  Grant  of  administration  by  Probate  Court  in  1862.  —  Letters  testamen- 

tary, or  of  administration,  granted  by  a  Probate  Court  in  this  State 
in  1862,  are  not  void,  and  are  sufficient  to  authorize  the  person  therein 
appointed,  before  administration  is  granted  to  any  other  person,  to 
report  the  estate  insolvent.     McGehee  v.  Lomaz,  131. 

8.  Legislative  acts.  —  A  private  act  of  the  Legislature  of  this  State,  passed 

in  1863,  under  which  a  sale  of  real  estate  was  made  during  the  same 
year,  cannot  be  held  void  on  the  ground  that  the  State  was  then  in 
revolt  against  the  federal  government.  (Peters,  J.,  dissenting.) 
Chappell  V.  Doe  d.  Williamson,  153. 

9.  Confederate  treasury  notes,  as  consideration  of  promissory  note.  —  A 

promissory  note,  given  for  a  loan  of  Confederate  States  treasury 
notes,  is  illegal  and  void,  and  no  recovery  can  be  had  on  it.  Asketo 
V.  Torbert,  101. 

10.  Same.  —  A  promissory  note,  given  for  a  loan  of  Confederate  currency, 

which  was  advanced  to  the  borrower  through  the  medium  of  a  bank 
check,  is  without  consideration.     Whitfield  v.  Fulford's  Adm'r,  304. 

11.  Confederate  treasury  notes,  as  consideration  of  bill  of  exchange.  —  Held, 

by  Peters,  J.  (Peck,  C.  J.,  and  Saffold,  J.,  declining  to  express 
an  opinion),  that  "  Confederate  treasury  notes  "  are  not  a  sufficient 
consideration  to  sustain  a  bill  of  exchange,  drawn  in  Mobile,  Ala- 
bama, in  1862.     Tarleton  v.  Southern  Bank  of  Ala.  229. 

12.  Notary  public  in  Confederate  States.  —  The  courts  of  this    State,  as 

now  organized,  will  not  recognize  as  valid  the  official  acts  of  a  notary 
public  in  New  Orleans  in  February,  1862,  assuming  to  act  under  the 
authority  of  the  Confederate  States  government.  Donegan  Sf  Tabor 
V.  Wood,  242. 

IS.  Same.  —  The  courts  of  this  State,  as  now  organized,  will  not  recog- 
nize as  valid  the  official  acts  of  a  notary  public  in  New  Orleans  in 
Februar}',  1862,  assuming  to  act  under  the  authority  of  the  insurrec- 
tionary government  then  existing  in  Louisiana;  nor  will  they  recog- 
nize his  official  acts  as  those  of  a  notary  de  facto.  (Saffold,  J., 
dissenting.)     Todd  v.  Neal's  Adm'r,  266. 

14.  Judicial  notice  of  termination  of  late  civil  war,  or  Rebellion,  and  restora- 
tion of  United  States  mails.  —  The  courts  will  take  judicial  notice  of 
the  fact,  that  the  late  civil  war  (or  Rebellion)  in  the  United  States 
was  terminated  prior  to  the  1st  day  of  June,  1865  ;  and  that  the 
United  States  mails  were  reestablished  between  Huntsville,  Ala- 
bama, and  New  Orleans,  Louisiana,  prior  to  the  18th  December, 
1865.     Turner's  Adm'r  v.  Patton,  406. 

CONFLICT  OF  LAWS. 

Foreign  bill  of  exchange ;  what  law  governs  demand,  protest,  and  notice. 
—  A  bill  of  exchange,  drawn  in  Alabama  on  parties  in  Louisiana, 
and  payable  there,  is  a  foreign  bill  (Rev.  Code,  §  1857),  and  is  gov- 
erned, as  to  demand,  protest,  and  notice  thereof,  by  the  law  of  Lou- 
isiana. Todd  v.  Neal's  Adm'r,  266.  Also,  Donegan  Sf  Tabor  v. 
Wood,  242. 

CONSTABLE. 

1.  Levy  of  attachment.  —  A  special  constable,  appointed  by  a  justice  of 

the  peace  (Rev.  Code,  §  842),  may  execute  an  attachment  returnable 
before  the  justice,  although  the  sum  claimed  with  interest  exceeds 
one  hundred  dollars.     Solomon  v.  Ross,  198. 

2.  Right  to  office,  how  determined.  —  When  a  person  has  received  a  com- 

mission as  constable,  has  given  bond,  and  taken  the  oath  of  office,  his 
right  to  the  office,  or  his  subsequent  vacation  of  it,  can  only  be  deter- 
mined by  a  direct  proceeding  to  which  he  is  a  party.  Ex  parte 
Strobach,  443. 
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1.  Statute  partly  unconstitutional.  —  Where  a  statute  contains  several  dis- 

tinct provisions,  some  of  which  are  unconstitutional,  these  will  be 
considered  as  stricken  out,  and  the  other  provisions  will  be  main- 
tained, if  they  can  be  separated  from  the  former;  and  if  matter  is 
introduced  in  a  statute  which  is  foreign  to  the  subject  stated  in  the 
title,  such  extraneous  matter  will  be  stricken  out,  and  the  residue  of 
the  statute  will  be  upheld.     Lowndes  County  v.  Hunter,  507. 

2.  "Act  to  secure  complete  records  in  the  courts  of  this  State,"  as  to  title  and 

subject  matter.  —  The  act  approved  December  10,  1868,  entitled  "An 
act  to  secure  complete  records  in  the  courts  of  this  State  "  (Sess. 
Acts  1868,  p.  404),  which  make  it  the  duty  of  probate  judges  and 
circuit  clerks  to  complete  the  final  records  of  cases  left  incomplete 
by  their  predecessors  in  office,  provides  that  compensation  for  their 
services  shall  be  paid  by  the  commissioners'  court  out  of  the  county 
treasury,  and  that  the  commissioners  may  recover  the  amount  so  paid 
by  suit  on  the  bond  of  the  delinquent  officer,  —  relates  to  but  one 
subject,  and  that  is  expressed  with  sufficient  clearness  in  the  title. 
lb.  507. 

3.  Act  of  February  1,  1872,  "to  restrict  the  sale  of  personal  property  in 

certain  cases."  —  The  provision  contained  in  the  act  approved  Febru- 
ary 1st,  1872,  entitled  "An  act  to  restrict  the  sale  of  personal  prop- 
erty in  certain  cases"  (Sess.  Acts  1871-2,  p.  83),  which  declares  the 
wilful  destruction  of  personal  property,  on  which  there  is  an  unsatis- 
fied mortgage  or  lien  given  by  the  person  so  destroying  it,  punishable 
as  a  misdemeanor,  is  foreign  to  the  subject  expressed  in  the  title,  and 
is,  for  that  reason,  unconstitutional  and  void;  but  the  other  provi- 
sions of  said  act,  being  separable  from  said  unconstitutional  provi- 
sion, are  not  affected  by  its  invalidity.     Walker  v.  The  State,  329. 

4.  Prohibitory  liquor  law.  —  Held,  on  the  authority  of   Dorman  v.   The 

State,  (34  Ala.  216),  that  the  4th  section  of  the  act  incorporating 
the  "  Tallassee  Manufacturing  Company  Number  One,"  which  pro- 
hibits the  sale  of  spirituous  liquors  within  four  miles  of  the  factory 
erected  by  said  corporation  (Sess.  Acts  1851-2,  pp.  262-3),  is  not 
violative  of  any  constitutional  provision,  State  or  Federal.  Barnes 
V.  The  State,  342. 
6.  Act  of  March  9th,  1871,  authorizing  appeals  from  existing  judgments 
without  security  for  costs.  —  The  act  approved  March  9th,  1871,  which 
allows  married  women  to  take  appeals  without  giving  security  for  the 
costs  (Sess.  Acts  1870,  1871,  p.  45),  in  its  application  to  judgments 
existing  at  the  time  of  its  passage,  does  not  impair  the  obligation  of 
such  judgments,  or  of  the  contracts  on  which  they  are  founded,  and 
is  not  unconstitutional.     Todd  v.  NeaVs  Adm'r,  266. 

6.  Legality  of  conflicting  legislatures  of  1872-73.  —  The  body  of  men  who 

assembled  in  the  United  States  Court-room  in  the  city  of  Montgom- 
ery, on  the  third  Monday  in  November,  1872,  claiming  to  be  the 
(icneral  Assembly  of  the  State,  having  had  a  majority  of  the  mem- 
bers legally  elected  to  each  house,  as  ascertained  on  the  subsequent 
organization  effected  under  the  plan  submitted  by  the  Attorney  Gen- 
eral of  the  United  States,  was  the  lawful  legislature  of  the  State, 
although  it  did  not  assemble  in  the  capitol,  and  the  lieutenant-gov- 
ernor did  not  preside  in  the  Senate;  and  its  election  of  a  public 
printer  on  the  10th  December,  1872,  was  valid.  (Saffold,  J.,  dis- 
senting, held  that  a  bare  majority  of  the  members  elect  cannot  con- 
stitute a  lawful  legislature*,  unless  the  minority  are  absent  either 
necessarily  or  wilfully,  without  fault  on  the  paft  of  the  majority.) 
Ex  parte  Screws,  57. 

7.  Private  legislative  act,  authorizing  sale  of  real  estate  belonging  to  infants 

and  married  women. —  A  private  act  of  the  legislature,  authorizing  a 
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sale  of  real  estate  pursuant  to  ^n  agreement  between  tbe  tenant  for 
life  and  remainder-men  under  a  will,  passed  at  the  instance  of  the 
parties  themselves,  is  valid,  notwithstanding  the  minority  and  cover- 
ture of  some  of  the  parties.     Chappell  v.  Doe  d.  Williamson,  153. 

8.  Validity  of  city  ordinance  of  Mobile,  imposing  license  tax  on  express 

companies. —  The  second  section  of  the  city  ordinance  of  Mobile, 
passed  on  the  2d  March,  1866,  which  requires  "every  express  com- 
pany who  shall  do  business  in  the  city  of  Mobile,  and  whose  business* 
extends  beyond  the  limits  of  the  State,"  to  pay  an  annual  license  of 
$500;  "  if  within  the  limits  of  the  State,  $100 ;  "  "  and  if  within  the 
limits  of  the  city  of  Mobile,  $50,"  —  is  not  violative  of  any  constitu- 
tional provision,  State  or  Federal,  and  is  within  the  powers  granted 
by  the  charter  of  said  city.  Southern  Express  Co.  v.  Mayor,  Sfc.  of 
Mobile,  404. 

9.  License  tax  on  proprietor  of  Mobile  city  waterworks  for  carrying  on  said 

business  toithin  city  limits,  under  contract  with  corporate  authorities.  — 
The  corporate  authorities  of  the  city  of  Mobile  having  entered  into 
a  contract  with  Albert  Stein  on  the  26  th  day  of  December,  1840,  by 
which  they  transferred  to  him  certain  waterworks  then  belonging  to 
the  city,  for  the  term  of  twenty  years,  and  until  said  waterworks 
were  redeemed  by  the  city  as  therein  provided ;  granting  to  him  the 
exclusive  privilege  of  supplying  said  city  with  water  during  said 
term,  and  stipulating  that,  on  his  performance  of  all  the  duties  im- 
posed on  him  by  said  contract,  he  "  shall  and  may  retain  quiet  pos- 
session of  said  waterworks  during  said  term,  without  let,  molestation, 
or  hindrance,"  on  the  part  of  the  city;  the  corporate  authorities  of 
said  city  cannot,  during  the  continuance  of  said  contract,  require  the 
said  Stein  to  pay  a  license,  or  tax,  for  carrying  on  his  said  business 
within  the  limits  of  the  city.     Stein  v.  Mayor,  Sfc.  of  Mobile,  362. 

CONTINUANCE. 

Conditional  continuance.  —  When  a  continuance  is  granted,  on  the  ap- 
plication of  the  defendant,  on  condition  that,  if  the  costs  are  not 
paid  within  a  specified  time,  judgment  shall  go  against  him,  his  ac- 
ceptance of  the  terms  makes  it  a  valid  agreement  of  record;  but  the 
court  is  not  bound  to  enforce  it,  and  cannot  impose  such  terms  at  the 
trial,  without  the  defendant's  consent.     Dunlap  v.  Horton,  412. 

CONTRACTS. 

1.  Contract    beticeen    agricultural  laborers   and    their  employer.  —  A  con- 

tract in  writing  between  the  owner  or  lessee  of  land  and  several  agri- 
cultural laborers,  by  which  the  latter  "  agree  to  live  with  and  work 
for"  the  former  during  the  year,  "for  and  in  consideration  of  one 
fourth  of  the  crop  of  corn  and  cotton  raised  on  the  farm,"  is  a  letting 
on  shares,  and  creates  between  them  a  tenan<'y  in  common  in  the 
crop.     Courts  v.  Happle,  254.     Also,  Neilson  v.  Slade,  253. 

2.  Same.  —  A  contract  between  agricultural  laborers  and  their  employer, 

by  which  they  share  in  the  products  of  the  farming  and  the  expense 
of  conducting  it,  does  not  constitute  a  partnership  between  them. 
Randle  v.  The  State,  14. 

3.  Liability  of  merchant  for  goods  received  in  excess  of  order.  —  Where  a 

merchant  orders  goods  by  letter,  and  receives  in  reply  other  goods 
also,  in  excess  of  the  order;  and,  in  a  letter  remitting  the  price  of 
the  goods  ordered,  he  adds  these  words,  "  Balance  of  goods  shipped 
me  were  not  ordered.  You  will  please  have  patience  until  they  are 
sold,  or  they  are  subject  to  your  order,  if  you  prefer  it,"  —  this  does 
not  show  an  absolute  promise  to  pay  for  the  said  goods ;  nor  can  his 
liability  to  pay  for  them  be  inferred,  as  matter  of  law,  from  his  re- 
tention of  them  for  several  years,  without  any  proof  that  he  sold 
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them.  His  liability,  under  such  circumstances,  is  a  question  for  thfe 
jury.     Goodicin  v.  Wells,  309. 

4.  Implied  promise  not  raised  against  express  declaration.  —  The  law  will 

not  imply  a  promise  against  the  express  declarations  of  the  party 
to  be  charged,  made  at  the  time  of  the  supposed  undertaking. 
Meaher  v.  Pomeroy,  146. 

5.  Construction  of  contract  /or  employment  of  clerk  in  dry  goods  store.  —  In 
*  an  action  against  dry-goods  merchants,  to  recover  damages  for  a 

breach  of  contract  as  follows  :  "Defendant  R.  offered  plaintiff  $75 
a  month  to  clerk  for  defendants ;  but  plaintiff  told  said  R.  that  he 
would  ent^r  into  no  agreement  to  serve  him  as  clerk  unless  his  posi- 
tion would  be  permanent,  and  R.  replied  that  his  position  would  be 
permanent,  —  permanent  above  anyone  in  the  house;"  a  charge 
to  the  jury,  "  that  if  the  employment  was  not  for  a  month,  a  reasona- 
ble construction  would  be  for  a  year,  in  the  absence  of  a  construction 
by  the  parties,"  cannot  be  held  erroneous  by  the  appellate  court. 
Roddy  Sf  Dahm  v.  McGetrick,  159. 

6.  Liability  of  county  tax  assessor  for  printing.  —  The  printing  necessary 

for  the  office  of  the  county  tax  assessor  is  not  to  be  done  at  his  ex- 
pense ;  yet,  if  he  contract  for  it,  he  is  primarily  liable  to  the  printer, 
unless  there  is  an  understanding  between  them  to  the  contrary. 
White  v.  Williams,  130. 

7.  Consideration.  —  A  promissory  note,  given  to  a  postmaster  by  one  of 

the  clerks  in  his  office,  for  a  sum  of  money  which  had  been  em- 
bezzled by  said  clerk,  and  for  which  the  postmaster  was  responsible 
to  the  United  States  government,  is  supported  by  a  sufficient  consid- 
eration, and  is  not  illegal  and  void,  as  against  public  policy,  though 
shown  to  have  been  given  in  pursuance  of  an  agreement  between  the 
postmaster  and  his  clerk,  to  the  effect  that,  if  the  clerk  would  give 
such  note,  with  sureties,  the  postmaster  would  not  prosecute  him 
criminally  for  the  embezzlement.     Bibb  v.  Hitchcock,  468. 

8.  Consideration;  statute  of  frauds.  —  The  statute  of   frauds,  requiring 

every  special  promise  to  answer  for  the  debt,  &c.,  of  another  to  be 
in  writing,  "expressing  the  consideration"  (Rev.  Code,  §  1862), 
does  not  apply  to  a  promissory  note,  executed  by  the  guardian  of  a 
person  non  compos  mentis,  and  signed  by  him  in  his  own  name  and 
that  of  his  ward.  Such  a  note,  when  sued  on,  imports  a  considera- 
tion, and  is  prima  facie  evidence  of  assets.  If  it  was  given  for  the 
debts  of  the  ward,  and  there  were  no  assets  of  his  estate  to  pay  it, 
this  would  show  a  want  of  consideration,  and  defeat  a  recovery  on 
the  note ;  but  the  fact  that  it  had  been  filed  as  a  claim  against  the 
ward's  estate  after  his  death  would  constitute  no  defence  to  the 
action  ;  and  the  fact  that  it  was  given  for  notes  or  accounts  which 
"were  settled,"  without  proof  of  payment,  would  be  no  defence. 
Davidson  v.  Rothschild's  Adm'r,  104. 

9.  Validity  of  contract  for  sale  of  goods,  to  be  used  in  aid  of  military  forces 

of  Confederate  States.  —  An  action  does  not  lie,  to  recover  the  price 
of  goods  sold  and  delivered  by  one  citizen  of  this  State  to  another, 
in  October,  1861,  if  the  seller  knew,  at  the  time  of  the  sale,  that  the 
purchaser  intended  to  use  the  goods  in  providing  uniforms  and  cloth- 
ing for  the  soldiers  engaged  in  the  military  service  of  the  Confeder- 
ate States.  (Overruling  Thedford  v.  McClintock,  47  Ala.  647 ;  Saf- 
rOLD,  J.,  dissenting.)     Milner,  Wood  &f  Wren  v.  Patton,  423. 

10.  Confederate  treasury  notes,   as  consideration  of  promissory  note.  —  A 

promissory  note  given  for  a  loan  of  Confederate  State  treasury  notes 
is  illegal  and  void,  and  no  recovery  can  be  had  on  it.  Askew  v.  Tor- 
bert,  101. 

11.  Same.  —  A  promissory  note,  given  for  a  loan  of  Confederate  currency, 
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which  was  advanced  to  the  borrower  through  the  medium  of  a  bank 
check,  is  without  consideration.  Whitfield  v.  Fidford's  Adm'r,  304. 
12.  Same.  — Held,  by  Peters,  J.  (Peck,  C.  J.,  and  Saffold,  J.,  de- 
clining to  express  an  opinion),  that  "  Confederate  treasury  notes  " 
are  not  a  sufficient  consideration  to  sustain  a  bill  of  exchange, 
drawn  in  Mobile,  Alabama,  in  1862.  Tarleton  v.  Southern  Batik  of 
Ala.  229. 

CORPORATIONS.  .  .  .  * 

1.  Private  corporation;  right  and  duty  of  stockholder  in  obtainitig  informa- 

tion of  proceedings.  —  The  proceedings  of  an  incorporated  company 
being  accessible  to  all  its  members,  a  stockholder  desiring  informa- 
tion as  to  the  proceedings  of  a  stockholders'  meeting,  at  which  he 
was  represented  by  proxy,  may  procure  copies,  or  inspect  the  records 
of  the  company  in  person;  and  if  he  neglects  these  means  of  obtain- 
ing information,  the  mere  failure  or  omission  of  the  secretary,  in 
communicating  to  him  by  letter  the  resolutions  adopted,  to  include 
one  of  the  resolutions,  is  neither  a  fraud,  nor  a  badge  of  fraud,  on 
which  he  can  found  a  claim  for  equitable  relief  against  the  company. 
Thames  v.  Central  City  Insurance  Co.  577. 

2.  Proxy  of  stockholder  in  private  corporation;  notice.  —  A  stockholder  in 

an  incorporated  company,  who  is  represented  by  his  proxy  at  a  stock- 
holders' meeting,  is  chargeable  with  notice  of  all  facts  connected 
with  the  proceedings  of  the  meeting,  which  were  known  to  his  proxy; 
and  he  cannot  set  up  his  want  of  notice,  or  ignorance  of  those  facts, 
as  a  ground  for  equitable  relief  against  the  company.     lb.  577. 

3.  Lien  of  corporation  on  stock,  for  debts  due  from  stockholder ;  at  common 

law,  and  under  statutes.  —  At  common  law,  stock  in  an  incorporated 
company  was  capable  of  alienation  or  succession  in  any  of  the  modes 
by  which  other  personal  property  could  be  transferred;  and  there 
was  no  implied  lien,  or  equity,  in  favor  of  the  corporation,  for  a  debt 
due  from  the  stockholder.  But  where  such  a  lien  has  been  expressly 
declared  by  statute,  or  the  charter  of  the  corporation,  the  courts  have 
refused  to  confine  it  to  debts  due  for  stock  only,  and  have  extended 
it  to  debts  due  generally  from  the  stockholder  to  the  corporation,  un- 
less the  language  of  the  statute  compelled  a  different  construction. 
Mobile  Mutual  Insurance  Company  v.  Cullom,  558. 

4.  Same ;   under  charter  of  Mobile  Mutual  Insurance  Company.  —  The 

rule  above  stated,  applied  to  the  charter  of  the  Mobile  Mutual  In- 
surance Company  (the  12th  section  of  whose  charter  declares,  that 
"  the  company  shall  have  a  lien  on  the  stock  of  each  stockholder,  for 
any  debt  or  liability  of  such  stockholder  to  the  company,  and  may 
refuse  to  allow  the  sale  or  transfer  of  such  stock  until  such  debt  or 
liability  is  discharged"),  gives  the  company  a  general  lien  for  all 
debts  due  from  the  stockholder  prior  to  notice  of  the  assignment  of 
his  stock,  lb.  558. 
6.  Indictment  against  municipal  officers,  for  failure  to  keep  streets  in  re- 
pair.—  An  indictment  under  section  1360  of  the  Revised  Code, 
which  simply  charges  that  the  defendants,  "  aldermen  and  corporate 
officers  of  the  town  of  G.,  failed  and  refused,  as  officers  and  supervi- 
sors of  the  public  streets  and  highways  in  said  town,  to  perform  their 
duties  as  said  corporate  officers  of  all  the  public  streets,"  is  fatally 
defective  on  demurrer  :  1st,  because  it  does  not  state  that  the  said 
town  of  G.  is  incorporated  under  a  law  of  this  State;  2d,  because 
it  does  not  state  that  the  inhabitants  of  said  town  are  exempted  from 
working  on  public  roads ;  3d,  because  it  does  not  state  that  any  of 
the  streets  of  said  town  were  out  of  repair,  and  so  remained  for 
more  than  ten  days  at  any  one  time,  without  reasonable  excuse. 
Nowlin  V.  The  State,  41. 

VOL.  I.  40 
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6.  Removal  of  city  engineer  of  Mobile,  by  corporate  authorities.  —  The  22d 

section  of  the  charter  of  the  city  of  Mobile,  which  confers  on  the 
mayor,  aldermen,  and  common  council,  in  joint  convention,  "full 
power  to  elect  or  appoint  all  officers  and  agents  which  may  be 
deemed  necessary  for  the  purpose  of  said  corporation; "  and  declares, 
that  "  the  said  officers  and  agents  may  be  removed  and  displaced  at 
the  pleasure  of  said  convention,  and  the  compensation  of  such  of- 
ficers and  agents  shall  cease  from  the  time  of  such  removal  "  (Sess. 
Acts  1865-6),  applies  to  the  city  engineer,  whose  election  is  spe- 
cially provided  for,  and  his  duties  prescribed  by  the  26th  section  of 
said  charter.     Mayor  of  Mobile  v.  Squires,  339. 

7.  Tax  assessor  of  Mobile ;  election  of  —  The  special  act  approved  Feb- 

ruary 15,  1867  (Sess.  Acts  1866-7,  p.  494),  which  authorized  the 
commissioners  of  revenue  of  Mobile  County  to  elect  the  tax  assessor 
of  said  county,  was  a  valid  law,  being  passed  during  the  existence  of 
the  provisional  government;  but  it  has  not  been  treated  as  a  law  of 
binding  force  by  the  government  organized  under  the  reconstruction 
acts  of  Congress ;  is  at  variance  with  the  language  and  spirit  of  sev- 
eral general  statutes  since  enacted,  and  is  hereby  declared  to  have 
been  repealed  by  those  general  statutes.  The  State  v.  May,  376. 
See,  also,  Railroads. 
COSTS. 

1.  Fi.  fa.  for  costs  on  error  against  successful  appellant.  —  When  an  exe- 

cution for  costs  from  the  Supreme  Court,  against  the  appellee,  has 
been  returned  "No  property  found  "  (Rev.  Code,  §  3531),  the  clerk 
may  issue  execution  in  his  own  name  against  the  appellant  for  the 
costs  actually  created  by  him,  although  he  was  the  defendant  in  the 
court  below.     Westcott  v.  Booth,  182. 

2.  Costs  on  plea  since  last  continuance.  —  On  verdict  for  the  defendant, 

under  issue  joined  on  a  plea  which  is  only  good  as  a  plea  puis  dar- 
rein continuance,  the  defendant  is  only  entitled  to  judgment  for  the 
costs  which  have  accrued  since  the  plea  was  interposed.  Dolberry  v. 
Trice's  Executor,  207. 

8.  Security  for  costs.  —  A  deposit  of  $5.50  with  the  clerk  is  not  a  sub- 

stantial compliance  with  the  law  (Rev.  Code,  §  2802)  requiring  se- 
curity for  costs  in  actions  by  non-residents.     Ubnan  v.  Langham,  265. 

4.  Same.  —  When  a  quo  warranto  is  sued  out  on  the  relation  of  a  person 

claiming  a  county  office,  against  one  who  is  exercising  the  duties 
thereof  (Revised  Code,  §§  3082-3),  it  should  not  be  dismissed,  on 
motion,  because  security  for  the  costs  has  not  been  given ;  though 
it  might  be  proper,  according  to  the  common  law  practice  in  similar 
cases,  to  stay  proceedings,  on  motion,  until  such  security  is  given. 
Lee  V.  The  State,  44. 

5.  Constitutionality  of  law  authorizing  appeals  from  existing  judgments  with- 

out security  for  costs.  —  The  act  approved  March  9th,  1871,  which 
allows  married  women  to  take  appeals  without  giving  security  for  the 
costs  (Session  Acts  1870,  1871,  p.  45),  in  its  application  to  judg- 
ments existing  at  the  time  of  its  passage,  does  not  impair  the  obliga- 
tion of  such  judgments,  or  of  the  contracts  on  which  they  are  founded, 
and  is  not  unconstitutional.  Todd  v.  Neal's  Adm'r,  266. 
COUNTY. 

1.  When  action  lies  against  county.  —  Since  counties  have  been  made  cor- 

porations (Rev.  Code,  §  897),  if  a  statute  creates  a  claim  or  liabiUty 
against  a  county,  and  provides  no  remedy  for  its  enforcement,  an 
action  at  law,  by  ordinary  summons  and  complaint,  wiU  lie.  Lowndes 
County  \.  Hunter,  507. 

2.  Liability  of  county  for  damages  caused  by  fall  of  public  bridge.  —  An 

action  does  not  lie  against  a  county,  to  recover  damages  for  injuries 
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caused  by  the  fall  of  a  public  bridge  (Rev.  Code,  §  1396),  unless  the 
bridge  was  erected  by  contract  with  the  court  of  county  commis- 
sioners ;  the  mere  failure  of  said  court  to  keep  a  public  bridge  in 
repair,  after  having  intentionally  omitted  to  place  it  in  any  road  pre- 
cinct, and  having  assumed  jurisdiction  and  control  over  it,  imposes 
no  liability  on  the  county.     Sims  v.  Butler  County,  110. 

CRIMINAL  LAW. 

1.  Arraignment. — Arraignment  after  reversal  of  judgment  of  convic- 

tion.—  After  the  reversal  of  a  judgment  of  conviction,  a  re-arraign- 
ment of  the  prisoner  is  not  necessary,  as  the  cause  stands  precisely 
as  if  that  judgment  had  never  been  rendered.  Levy  v.  2'he  State, 
390. 

2.  Arson.  — What  constitutes.  —  If  a  prisoner  sets  fire  to  the  jail  in  which 

he  is  confined,  with  the  intention  of  burning  a  hole  through  which  he 
may  escape,  and  without  any  intention  of  consuming  the  building,  he 
is  guilty  of  arson  under  the  statute.  Rev.  Code,  §  3698.  Luke  v.  The 
State,  30. 
8.  Evidence.  —  The  indictments  under  which  the  prisoners  were  confined 
in  jail  when  they  set  fire  to  it  are  the  best  evidence  of  the  causes  for 
which  they  were  imprisoned,  and  are  relevant  evidence  of  the  in- 
tent with  which  they  set  fire  to  the  jail,  on  the  trial  of  an  indictment 
against  them  for  that  offence.     lb.  30. 

4.  Assault  and  Battery.  —  First  blow.  —  That  the  person  assaulted 

himself  struck  the  first  blow,  is  no  defence  to  a  prosecution  for  assault 
and  battery.     Riddle  v.  The  State,  389. 

5.  Admissibility  of  prisoner's   declarations  as  part  of  res  gestce.  —  In  a 

case  of  assault  and  battery,  a  remark  made  by  the  defendant  to  the 
person  assaulted,  immediately  after  striking  the  blow,  "If  I  had 
♦  known  you  were  a  one-legged  man,  I  would  not  have  struck  you,"  is 
competent  evidence  for  the  defendant  as  a  part  of  the  res  gestce,  and 
tending  to  mitigate  the  punishment.     lb.  389. 

6.  Bail.  —  Undertaking  of  bail ;  description  of  offence.  —  When  the  indict- 

ment charges  the  defendant,  in  proper  form,  with  setting  up  or  carry- 
ing on  a  lottery  not  authorized  by  law,  and  also  with  selling  tickets 
in  such  unauthorized  lottery  (Rev.  Code,  §  3616),  an  undertak- 
ing of  bail,  conditioned  for  the  appearance  of  the  defendant  "to 
answer  an  indictment  pending  against  him  for  selling  lottery  tickets," 
contains  a  substantial  description  of  the  offence.  Keipp  v.  The  State, 
337. 

7.  Same ;  proceedings  on  forfeiture.  —  When  an  undertaking  of  bail  is 

forfeited  by  the  failure  of  the  defendant  to  appear  and  answer  the 
indictment  pending  against  him,  and  a  judgment  nisi  is  thereupon 
rendered  against  the  obligors,  on  which  a  notice  (or  sci.  fa.)  is  issued, 
and  served  on  the  sureties  only,  the  State  may  proceed  to  final  judg- 
ment against  the  sureties,  without  waiting  for  two  returns  of  "  not 
found  "  against  the  defendant.     lb.  337. 

8.  Same ;  same.  —  When  an  undertaking  of  bail  is  forfeited,  and  a  sci.  fa. 

thereon  is  returned  executed  as  to  the  sureties,  but  not  found  as  to 
the  principal  ;  and  a  judgment  final  is  thereupon  rendered  against 
the  sureties,  which  is  set  aside  on  a  subsequent  day  of  the  term ;  and 
neither  said  final  judgment,  nor  the  order  setting  it  aside,  is  entered 
on  the  minutes  by  the  clerk,  —  the  refusal  of  the  court,  at  a  subse- 
quent term,  to  require  the  clerk  to  enter  these  matters  on  the  record 
is  not  a  matter  of  which  the  sureties  can  complain,  on  appeal  from  a 
final  judgment  afterwards  rendered  against  them.  Hendon  v.  The 
State,  380. 

9.  Same ;  not  part  of  record.  — In  sci.  fa.  against  bail,  on  a  forfeited  re- 

cognizance, the  undertaking  of  bail  is  no  part  of  the  record,  unless 
made  so  by  plea,  or  by  bill  of  exceptions.     lb.  380. 
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10.  Bigamy.  —  Ordinance  of  November  30, 1867,  relative  to  marriages  between 

freedmen  and  freedwomen. —  Ordinance  No.  23,  adopted  by  the  Con- 
vention of  the  30th  day  of  November,  1867,  entitled,  "  An  ordinance 
relative  to  marriages  between  freedmen  and  freedwomen ' '  (the  first 
section  of  which  declares,  "  that  all  such  freedmen  and  freedwomen, 
who  may  now  be  living  together  as  man  and  wife,  shall  be  regarded 
in  law  as  man  and  wife"),  only  legalizes  the  relations  existing  be- 
tween such  persons  as  valid  marriages,  and  does  not  apply  to  a  mar- 
riage regularly  solemnized  in  the  summer  of  1867,  under  a  license 
from  the  probate  judge  ;  and  neither  the  second  section  of  said 
ordinance  (which  declares,  "  that  all  prosecutions  for  bigamy,  adul- 
tery, and  fornication,  instituted  against  any  person  or  persons  who 
have,  by  mutual  consent,  dissolved  such  connection,  and  afterwards 
married  again,  shall  be  null  and  void  "),  nor  the  Act  of  March  31, 
1868,  extending  the  provisions  of  said  ordinance  until  the  13th  day 
of  July,  1869  (Session  Acts  1868,  pp.  175,  527),  authorizes  the  dis- 
solution of  such  marriage  by  the  mutual  consent  of  the  parties,  or 
constitutes  any  defence  to  a  prosecution  for  bigamy  against  one 
of  the  parties,  who,  on  the  29th  December,  1870,  after  separation 
by  mutual  consent,  married  another  person.  McConico  v.  The 
State,  6. 

11.  Bribery.  —  County  solicitor  indictable  as  ^^ministerial  officer"  for  re- 

ceiving bribe.  —  A  county  solicitor  is  a  "  ministerial  officer,"  within 
the  meaning  of  the  statute  (Rev.  Code,  §  3564)  fixing  the  punish- 
ment for  the  acceptance  of  a  bribe  by  "  any  ministerial  officer  of  any 
court.     Diggs  V.  The  State,  311. 

12.  Variance  in  description  of  draft,  or  money  order.  — Where  the  indict- 

ment (under  Rev.  Code,  §  3564)  described  the  bribe  alleged  to  have 
been  received  by  the  defendant  as  a  draft  "for  two  hundred^nd 
ninety-eiglit  y^Q^  dollars,  dated  May,  1870;"  and  the  draft  offered 
in  evidence  was  for  two  hundred  and  ninety-eight  dollars,  and  dated 
May  14,  1870,  —  ^eW,  that  there  was  no  substantial  variance.     lb. 

13.  Burglary.  —  Sufficiency  of  indictment.  —  In  an  indictment  for  burg- 

lary with  intent  to  steal  (Rev.  Code,  §  3695),  an  additional  averment 
of  the  consummation  of  the  intent,  by  stealing  articles  of  considerable 
value,  does  not  render  the  indictment  demurrable  for  a  misjoinder 
of  ofTences.      Wolfy.  The  State,  359. 

14.  Same.  —  In  an  indictment  for  burglary  (Rev.  Code,  §  3695),  an  aver- 

ment that  the  defendant  broke  and  entered,  &c.,  "with  intent  to 
set  fire  to  or  burn  the  store  "  of  A.  B.,  is  insufficient  on  demurrer ; 
the  averment  should  be,  that  he  broke  and  entered  "  with  intent 
wilfully  to  set  fire,"  &c.     Pairo  v.  The  State,  25. 

15.  Averment  and  proof  of  ownership  of  house.  —  Under   an   indictment 

which  alleges  the  ownership  of  the  store  house  broken  into  to  be  in 
two  persons  jointly,  a  conviction  may  be  had  on  proof  that  the  title 
was  in  one  of  them  only,  while  both  of  them  can-ied  on  business  in 
it  as  merchants,  and  owned  the  goods  which  were  in  it.  White  v. 
The  State,  344. 

16.  Same ;  charge  as  to  ownership.  —  In  such  case,  there  being  no  conflict  in 

the  evidence  as  to  the  ownership,  the  refusal  of  the  court  to  instruct 
the  jury,  on  the  request  of  the  defendant,  "  that  the  ownership  of  the 
house  must  be  proved  as  alleged,"  is  not  error  for  which  the  judg- 
ment will  be  reversed.     lb.  344. 

1 7.  Weight  of  confessions  as  evidence.  —  A  conviction  of  burglary  may  be 

had  on  the  uncorroborated  confessions  of  the  prisoner,  if  admissible 
and  satisfactorily  proved.     lb.  344. 

18.  Carrying   Concealed  Weapons.  —  Exceptions  generally.  —  The 

right  to  carry  concealed  weapons,  reserved  by  the  statute  in  certain 
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excepted  cases  (Rev.  Code,  §  3555),  is  coextensive  only  with  the  par- 
ticular necessity,  and  ceases  when  that  necessity  ceases.  Eslava  v. 
The  State,  355. 

19.  Exception  in  favor  of  travellers.  —  A  person  who  resides  in  the  country, 

contiguous  to  a  city  or  town,  in  which  he  has  a  place  of  business,  to 
which  he  is  in  the  habit  of  coming  daily,  returning  home  at  night,  is 
not  "  travelling,"  or  "  setting  out  on  a  journey,"  within  the  excep- 
tion contained  in  the  statute,  when  he  is  merely  passing  between  his 
residence  and  his  place  of  business.     lb. 

20.  Same.  —  A  person  who  was  "  travelling  to  Geneva,  on  a  journey  of 

two  days,  on  a  raft  "  in  the  Conecuh  River,  comes  within  the  excep- 
tion contained  in  the  statute  against  carrying  concealed  weapons 
(Rev.  Code,  §  3555),  in  favor  of  persons  travelling.  Baker  v.  The 
State,  350. 

21.  Exception  in  favor  of  person  being  "threatened,  or  having  good  reason  to 

apprehend  an  attack."  —  The  exception  in  favor  of  a  person  "  being 
threatened  "  with  an  attack  applies  only  to  impending  threats;  and 
**  having  ^ood  reason  to  apprehend  an  attack  "  is  more  restricted  in 
meaning  than  "  having  reason  to  apprehend  an  attack."  Conse- 
quently, a  charge  is  properly  refused,  which  instructs  the  j  ury,  "  that 
if  they  believe,  from  the  evidence,  that  the  defendant  had  been 
threatened  by  R.,  and  that  these  threats  had  been  communicated  to 
him  before  the  carrying  the  concealed  weapons,  and  that  he  had 
reason  to  apprehend  an  attack  from  said  R.,"  they  must  acquit  the 
defendant.     lb.  350. 

Change  of  Venue.    See  that  title. 

Charge  to  Jury.     See  that  title. 

22.  Escapes.  —  Aiding  felon  to  escape  from  jail.  —  Where  two  persons  con- 

fined in  jail  under  charges  of  felony,  acting  in  concert,  set  fire  to  the 
jail  for  the  purpose  of  burning  a  hole  through  which  they  may  escape, 
each  intending  to  effect  his  own  escape,  each  is  guilty  of  a  felony 
(Rev.  Code,  §  3573)  in  assisting  the  other  to  escape.  Luke  v.  The 
State,  30. 

23.  Evidence.  —  Admissibility  of  whole  conversation,  when  part  has  been 

called  out.  —  The  rule  which  allows  the  whole  of  a  conversation  to  be 
given  in  evidence,  when  a  part  of  it  has  been  called  out,  does  not  ap- 
ply, where  a  witness  for  the  prisoner  in  a  criminal  case,  during  cross- 
examination,  begins  to  state  what  the  prisoner  said  to  him  at  a  par- 
ticular time  and  place,  but  is  immediately  stopped  by  the  solicitor, 
and  told  that  he  did  not  want  to  hear  what  the  prisoner  had  said. 
Lewis  V.  The  State,  1. 

24.  Admissibility  of  confessions.  —  The  confessions  of  the  prisoner  in  this 

case,  who  was  "  a  negro  boy  about  eighteen  years  old,  of  ordinary 
intelligence,"  were  held  inadmissible,  because  not  made  voluntarily, 
on  proof  that  they  were  made  to  the  officer  who  had  just  arrested 
him  on  a  charge  of  burglary,  in  the  presence  of  the  prosecutor,  who 
had  identified  some  of  the  stolen  articles  found  in  his  box,  and  who 
said  to  him  :  "  You  are  very  young  to  be  in  such  a  difficulty  ;  there 
must  have  been  some  one  with  you  who  is  older,  and  I,  if  in  your 
place,  would  tell  who  it  is  ;  it  is  not  right  for  you  to  suffer  the  whole 
penalty,  and  let  some  one  who  is  guiltier  go  free  ;  it  may  go  lighter 
with  you  ; "  and  also  in  the  presence  of  his  employer,  with  whom 
he  had  been  living  for  two  years,  and  who  said  to  him ;  "  This  is 
mighty  bad  ;  they  have  got  the  '  dead  wood '  on  you,  and  you  will  be 
convicted;"  "  and  also  said  something  about  *  owning  up,'  and  that 
he  could  have  nothing  to  do  with  any  one  who  had  acted  so  badly, 
and  if  he  had  anything  to  say  as  to  his  helping  him  in  the  difficulty, 
to  do  so."     Newman  v.  The  State,  9. 
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25.  Weight  of  confessions  as  evidence.  —  A  conviction  of  burglary  may  b« 

had  on  the  uncorroborated  confessions  of  the  prisoner,  if  admissible 
and  satisfactorily  proved.      White  v.  The  State,  344. 

26.  Admissibility  of  declarations  or  confessions.  —  In  a  criminal  case,  the 

prisoner  cannot  give  in  evidence  his  own  declarations,  unless  they 
form  a  part  of  the  res  gestce  ;  but  vrhen  any  part  of  his  declarations 
have  been  given  in  evidence  against  him,  he  has  the  right  to  call  for 
all  that  he  said  at  the  time,  in  reference  to  the  particular  transaction. 
Burns  v.  The  State,  370. 

27.  Weight  of  confessions  or  admissions  as  evidence.  —  Confessions  of  a 

party  in  a  criminal  case,  like  admissions  in  a  civil  case,  if  deliber- 
ately made,  and  precisely  identified,  are  often  most  satisfactory'  evi- 
dence ;  but  if  made  verbally,  and  unsupported  by  other  evidence, 
they  should  always  be  cautiously  weighed.     lb.  370. 

28.  Threats  made  by  deceased  against  prisoner.  —  The  general  rule  is,  that 

threats  of  personal  violence,  made  by  the  deceased  against  the 
prisoner,  and  not  communicated,  are  not  competent  evidence  for  the 
prisoner,  unless  they  form  a  part  of  the  res  gestce ;  but  where  it  is 
shown  that  the  deceased  sought  an  interview  with  the  prisoner,  and 
they  walked  away  together,  out  of  the  presence  and  hearing  of  wit- 
nesses, the  declarations  of  the  deceased  when  starting  to  the  place 
where  he  met  the  prisoner,  showing  his  hostile  feelings,  and  his 
motive  in  seeking  the  interview,  are  admissible  evidence  for  the 
prisoner,  though  not  communicated  to  him  prior  to  the  killing,  as 
they  may  enable  the  jury  to  determine  who  was  the  aggressor,  and 
thereby  generate  a  doubt  as  to  the  guilt  of  the  prisoner,     lb.  370. 

29.  Conduct  of  accused  at  or  about  time  of  commission  of  offence.  —  The 

conduct,  demeanor,  and  expressions  of  the  accused,  at  or  about  the 
time  of  the  commission  of  the  offence  with  which  he  is  charged,  are 
competent  evidence  against  him;  their  value  being  determinable  by 
the  jury,  and  depending  on  their  connection  with  other  evidence, 
whether  criminatory  or  exculpatory.     Blount  v.  The  State,  381. 

30.  Declarations  and  conduct  of  third  persons  not  on  trial.  —  Where  an  un- 

lawful assault  is  committed  by  several  persons,  some  of  whom  only 
are  on  trial,  the  acts  and  declarations  of  the  others,  at  the  time  of  the 
assault,  are  competent  evidence  as  a  part  of  the  res  gestce.     lb.  381. 

81.  Weight  of  declarations  or  confessions.  — The  law  indulges  no  presump- 
tion as  to  the  truth  or  falsity  of  declarations  or  confessions  volun- 
tarily made  by  the  accused  afler  his  arrest,  and  given  in  evidence 
against  him  on  his  trial,  but  leaves  their  credibility  and  weight  to  be 
determined  by  the  jury.     Levy  v.  The  State,  390. 

32.  False  explanation  by  person  accused,  of  suspicious  circumstances.  —  When 
a  person  who  is  suspected  of  or  charged  with  a  criminal  offence  gives 
a  false  explanation  of  any  suspicious  fact  or  circumstance  tending  to 
connect  him  with  the  offence,  this  is  regarded  as  a  criminative  cir- 
cumstance, proper  to  be  submitted  to  the  jury.  Walker  v.  The  State, 
398. 

S3.  Proof  of  venue.  —  Where  the  bill  of  exceptions,  in  a  criminal  case,  pur- 
ports to  set  out  all  the  evidence,  and  does  not  show  that  the  venue 
was  proved,  the  judgment  of  conviction  will  be  reversed.  Riddle  v. 
The  State,  389. 

34.  FoKGEKY.  —  Forgery  of  check  on  bank;  what  constitutes.  —  A  written 

instrument,  addressed  to  "  Mr. Moody,  banker,  Tuskaloosa,"  in 

these  words,  "Please  let  my  son,  the  bearer,  have  the  sum  of  one 
hundred  and  fifty  dollars  of  what  I  put  in  your  bank  the  20th  of  last 
October,"  is  a  check  within  the  meaning  of  section  3635  of  the  Re- 
vised Code.     Thompson  v.  The  State,  16. 

35.  Same;  sufficiency  of  indictment.  —  An  indictment  which  charges  that 
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the  defendant,  "  falsely,  and  with  the  intent  to  injure  or  defraud,  did 
forge  an  order  purporting  to  be  the  act  of  one  John  A.  Thompson, 
which  order  is  in  words  and  figures  following,"  setting  it  out,  is  sub- 
stantially analogous  to  the  forms  given  in  the  Appendix  to  the  Re- 
vised Code,  and  is  sufficient  on  demurrer,  when  the  instrument  set 
out  is  a  check  within  the  meaning  of  the  statute.  Thompson  v.  The 
Slate,  16. 

36.  Same  ;  what  constitutes  no  defence.  —  Neither  the  fact  that  the  drawer 

of  the  forged  check  is  a  fictitious  person,  nor  the  fact  that  the  drawer 
had  no  funds  in  the  bank  at  the  time  the  order  was  drawn,  is  any  de- 
fence to  an  indictment  for  the  forgery.     lb.  16. 

37.  Homicide.  —  Threats  made  by  deceased  against  prisoner.  —  The  general 

rule  is,  that,  threats  of  personal  violence,  made  by  the  deceased  against 
the  prisoner,  and  not  communicated,  are  not  competent  evidence  for 
the  prisoner,  unless  they  form  a  part  of  the  res  gestae ;  but  where  it 
is  shown  that  the  deceased  sought  an  interview  with  the  prisoner, 
and  they  walked  away  together,  out  of  the  presence  and  hearing  of 
witnesses,  the  declarations  of  the  deceased  when  starting  to  the  place 
where  he  met  the  prisoner,  showing  his  hostile  feelings,  and  his 
motive  in  seeking  the  interview,  are  admissible  evidence  for  the 
prisoner,  though  not  communicated  to  him  prior  to  the  killing,  as 
they  may  enable  the  jury  to  determine  who  was  the  aggressor,  and 
thereby  generate  a  doubt  as  to  the  guilt  of  the  prisoner.  Burns  v. 
The  State,  370. 

38.  Illegal    Voting.  —  Constituents  of  offence.  —  Voting  out  of  the 

ward  of  the  voter's  residence,  at  an  election  for  municipal  officers  in 
the  city  of  Montgomery,  is  not  an  offence  under  section  404  of  the 
Revised  Code.  Nettles  v.  The  State,  35. 
89.  Statutory  provisions. —  Section  404  of  the  Revised  Code,  as  to  illegal 
voting  at  elections,  is  repealed  by  the  99th  section  of  the  Election 
Law  of  1868.     lb.  35. 

40.  Indictment.     Caption.  —  The  caption  of  an  indictment  is  equally 

applicable  to  each  count,  and  is  not  struck  out  when  a  demurrer  is 
sustained  to  the  first  count.     Pairo  v.  The  Slate,  25. 

41.  Venue,  statement  of,  in  indictment.  —  The  omission  of  the  word  county 

in  the  body  of  an  indictment,  when  the  name  of  the  county  is  prop- 
erly stated  in  the  caption,  is  a  mere  clerical  misprision.  Caldwell  v. 
The  State,  34. 

42.  Sufficiency  of  common  law  indictment ;  use  of  figures  instead  of  letters, 

in  statement  of  time,  —  As  a  general  rule,  an  indictment  which  would 
be  good  at  common  law  is  good  under  our  statutes;  and  the  use  of 
figures  instead  of  letters,  in  stating  the  time  when  the  offence  was 
committed,  is  not  objectionable,  since  the  statute  (Rev.  Code,  §4115) 
dispenses  with  the  necessity  of  any  statement  of  the  time.  Diggs  v. 
The  State,  311. 

43.  Return    of  indictment  into  court.  —  A  recital  in  the  record  in  these 

words,  "  Among  other  presentments  the  grand  jury  returned  the 
following,"  setting  out  an  indictment  properly  indorsed  by  the  fore- 
man, shows  a  sufficient  return  and  presentation  of  the  indictment 
(Rev.  Code,  §  4148),  in  the  absence  of  objection  taken  in  the  pri- 
mary court.     Mc  Culler  v.  The  State,  39. 

44.  Statement  of  term,  at  which  found.  —  The  failure  of  an  indictment  to 

specify  on  its  face  the  term  at  which  it  was  found  is  not  good  matter 
of  demurrer,  when  the  defect  is  supplied  by  the  caption  prefixed  to 
the  record.     Quinn  v.  The  State,  353. 

45.  Joinder  of  offences  in  indictment.  —  Unlawfully  breaking  a  fence  or  in- 

closure  (Rev.  Code,  §  3735),  and  trespass  afler  warning  (lb.  §  3556), 
may  be  joined,  in  different  counts,  in  one  indictment.     lb.  353. 
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46.  Motion  to  quash  indictment.  —  Although  an  indictment  may  be  insuffi- 

cient, the  court  is  not  bound  to  quash  it  on  motion,  but  may  put  the 
defendant  to  his  demurrer.     Boulo  v.  The  State,  22. 

47.  Reversal  for  error  in  overruling  demurrer  to  defective  count,  in  indict- 

ment containing  good  counts,  after  general  verdict  of  guilty.  —  The 
overruling  of  a  demurrer  to  a  defective  count  in  an  indictment  is  an 
error  for  which  the  judgment  of  conviction  will  be  reversed,  although 
the  indictment  also  contained  several  good  counts,  and  there  was  a 
general  verdict  of  guilty.     Pairo  v.  The  State,  25. 

48.  Burglary ;   sufficiency  of  indictment.  —  In  an  indictment  for  burglary 

(Kev.  Code,  §  3695),  an  averment  that  the  defendant  broke  and  en- 
tered, &c.,  "  with  intent  to  set  fire  to  or  burn  the  store  "  of  A.  B.,  is 
insufficient  on  demurrer;  the  averment  should  be,  that  he  broke  and 
entered  "  with  intent  wilfully  to  set  fire,"  &c.     lb.  25. 

49.  Same. — In  an  indictment  for  burglary  with  intent  to  steal  (Rev. 

Code,  §  3695),  an  additional  averment  of  the  consummation  of  the 
intent,  by  stealing  articles  of  inconsiderable  value,  does  not  render 
the  indictment  demurrable  for  a  misjoinder  of  oftences.  Wolf  v. 
The  State,  359. 

50.  Forgery ;  sufficiency  of  indictment.  —  An  indictment  which  charges 

that  the  defendant,  "falsely,  and  with  the  intent  to  injure  or  de- 
fraud, did  forge  an  order  purporting  to  be  the  act  of  one  John  A. 
Thompson,  which  order  is  in  words  and  figures  following,"  setting  it 
out,  is  substantially  analogous  to  the  forms  given  in  the  Appendix 
to  the  Revised  Code,  and  is  sufficient  on  demurrer,  when  the  instru- 
ment set  out  is  a  check  within  the  meaning  of  the  statute.  Thompson 
v.  The  State,  16. 

51.  Malicious  injury  to   animals;  sufficiency  of  indictment.  —  In  an  indict- 

ment for  maliciously  disabling  or  injuring  an  animal,  the  property  of 
another  (Rev.  Code,  §  3733),  it  is  not  necessary  to  aver  the  value  of 
the  animal.     Caldwell  v.  The  State,  34. 

52.  Receiving  or  concealing  stolen  goods;    sufficiency  of  indictment.  —  An 

indictment  which  alleges  that  the  defendant  "received,  or  concealed, 
cotton  of  the  value  of  forty  dollars,  the  personal  property  of  J.  D.  A., 
knowing  it  had  been  stolen,  and  not  having  the  intent  to  restore  it 
to  the  said  J.  D.  A."  (Rev.  Code,  §  3710),  is  sufficiently  certain  and 
definite  in  its  description  of  the  property  and  the  offence,  especially 
after  verdict;  but  if,  as  set  out  in  the  record,  it  uses  the  words  "  not 
knowing,"  instead  of  "not  having  the  intent  to  restore,"  &c.  it  is 
fatally  defective  on  error,  though  no  objection  was  raised  to  it  in  the 
court  below.     Sellers  v.  The  State,  357. 

53.  Failure  of  municipal  officers  to  keep  streets  in  repair  ;  sufficiency  of 

indictment.  —  An  indictment  under  section  1360  of  the  Revised  Code, 
which  simply  charges  that  the  defendants,  "  aldermen  and  corporate 
officers  of  the  town  of  G.,  failed  and  refused,  as  officers  and  super- 
visors of  the  public  streets  and  highways  in  said  town,  to  perform 
their  duties  as  said  corporate  officers  of  all  the  public  streets,"  is 
fatally  defective  on  demurrer:  1st,  because  it  does  not  state  that  the 
said  town  of  G.  is  incorporated  under  a  law  of  this  State;  2d,  because 
it  does  not  state  that  the  inhabitants  of  said  town  are  exempted  from 
working  on  the  public  roads  ;  3d,  because  it  does  not  state  that  any 
of  the  streets  of  said  town  were  out  of  repair,  and  so  remained  for 
more  than  ten  days  at  any  one  time,  without  reasonable  excuse. 
Nowlin  V.   The  State,  41. 

54.  Sufficiency  of  indictment  against  sheriff,  for  failure  to  render  to  county 

treasurer  sworn  statement  of  moneys  received  by  him  for  county.  —  An 
indictment  against  a  sheriff,  for  failing  to  render  to  the  county  treas- 
urer a  sworn  statement  in  writing  of  the  moneys  received  by  him  for 
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the  county  (Rev.  Code,  §  917),  must  allege  that  the  moneys  were 
received  by  him  in  his  official  character  as  sheriflf.  Doyle  v.  The 
State,  28. 

55.  Same,  in  statement  of  time.  —  Such  indictment  must  also  specify  with 

certainty  the  term  and  year  at  which  the  alleged  failure  occurred. 
lb.  28. 

56.  Vagrancy;   sufficiency  of  indictment.  —  An  indictment  for  vagrancy 

(Rev.  Code,  §  3630),  which  charges  that  the  defendant,  "  having  a 
family,  did  abandon  his  family,  and  left  and  leaves  them  in  danger 
of  becoming  a  burden  to  the  public,"  is  insufficient ;  it  should  also 
charge  his  ability  to  contribute  to  their  support  by  his  means,  or, 
being  an  able-bodied  person,  by  his  industry.  Boulo  v.  The  State,  22. 
Jury.     See  that  title. 

57.  Larceny.  — Larceny  of  cotton  bale;  what  is  not.  —  On  the  trial  of  an 

indictment  for  stealing  a  bale  of  cotton,  if  the  proof  shows  that  one  of 
two  bales  placed  together  belonged  to  the  defendants,  and  they  in- 
tended to  take  their  own,  but  it  is  doubtful  which  they  did  take,  they 
ought  to  be  acquitted.     Randle  v.  I'he  State,  14. 

58.  Lotteries. — Lottery;   what  is   "device  of  like  kind."  —  Where  a 

wheel  is  revolved  on  a  pivot,  or  axis,  having  a  fixed  index  attached 
to  it,  which,  when  the  wheel  stops,  points  to  one  of  the  figures  on  its 
face,  corresponding  with  other  figures  on  cards,  checks,  or  ' '  paddles," 
which  are  sold  to  the  players  before  each  revolution  of  the  wheel ;  the 
holder  of  the  check,  or  "  paddle,"  which  has  on  it  the  number  corre- 
sponding with  that  to  which  the  index  points  when  the  wheel  stops, 
winning  a  greater  sum  than  the  price  paid  for  it,  and  the  others 
losing,  —  that  is  a  "  device  of  like  kind  "  with  a  lottery  (Rev.  Code, 
§  3616),  and  within  the  prohibition  of  the  statute  against  illegal  lot- 
teries.    Chavannah  v.  The  State,  396. 

59.  Buying  lottery  ticket  without  license ;  what  constitutes  offence.  —  Under 

the  act  "  to  regulate  the  buying  of  lottery  tickets  in  this  State  " 
(Sess.  Acts  1871-2,  p.  54),  which  requires  the  purchaser  of  any  ticket 
or  certificate  * '  to  play  at  roulette  table,  or  any  other  game  of  chance 
now  legalized  by  the  charters  of  certain  associations  in  this  State," 
to  procure  a  license  for  the  same,  a  conviction  cannot  be  had,  on 
proof  that  the  prisoner  bought  a  ticket  in  the  "Mobile  Charitable 
Association  "  since  the  repeal  of  its  charter.     Hill  v.  The  State,  395. 

60.  Undertaking  of  bail ;  description  of  offence.  —  Where  the  indictment 

charges  the  defendant,  in  proper  form,  with  setting  up  or  carrying 
on  a  lottery  not  authorized  by  law,  and  also  with  selling  tickets  in 
such  unauthorized  lottery  (Rev.  Code,  §  3616),  an  undertaking  of 
bail,  conditioned  for  the  appearance  of  the  defendant  "  to  answer  an 
indictment  pending  against  him  for  selling  lottery  tickets,"  contains 
a  substantial  description  of  the  offence.     Keipp  v.  The  State,  337. 

61.  Malicious   Mischief.  —  Malicious  injury  to  animals;  sufficiency  of 

indictment.  —  In  an  indictment  for  maliciously  disabling  or  injuring 
an  animal,  the  property  of  another  (Rev.  Code,  §  3733),  it  is  not 
necessary  to  aver  the  value  of  the  animal.  Caldwell  v.  The  State, 
34. 

62.  Mayhem.  —  Charges  to  Jury  as  to  constituents  of  offence.  —  Under 

an  indictment  for  mayhem,  by  biting  off  an  ear  in  a  fight  (Rev. 
Code,  §  3669),  a  charge  which  instructs  the  jury  "  that  if  they  be- 
lieve, from  the  evidence,  that  the  defendant  did  not  design  to  bite 
the  ear  ' '  of  the  prosecutor  ' '  any  more  than  his  cheek  or  other  por- 
tion of  his  face,"  they  must  acquit  the  defendant,  is  properly  refused. 
Molette  V.  The  State,  18. 

63.  (Same.  —  So,  also,  a  charge  which  authorizes  an  acquittal,  "  if  the  de- 

fendant bit  off  the  ear  under  the  instinct  of  self-defence,"  or  "  under 
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the  impulse  of  his  animal  nature  or  mere  instincts,"  is  properly  re- 
fused.    /6.  18. 

64.  MoTiox   IN    Arrest    of   Judgment,   and   for  New  Trial.  — 

What  is  good  matter  for.  —  That  the  verdict  is  against  the  evidence, 
or  contrary  to  the  charge  of  the  court,  is  good  matter  for  a  motion 
for  a  new  trial,  but  not  for  a  motion  in  ari-est  of  judgment,  which 
must  always  be  founded  on  matter  apparent  on  the  record.  Blount 
V.  T'he  State,  381. 

65.  Obtaining  Money  by  False  Pretences.  —  Description  of  money. 

—  Under  an  indictment  which  charges  that  the  defendant  obtained, 
by  false  pretences,  "five  hundred  dollars  in  money  of  the  currency 
of  the  United  States"  (Rev.  Code,  3714),  a  conviction  may  be  had 
on  proof  that  he  thus  obtained  five  hundred  dollars  "  iu  national 
bank  notes."     Edwards  v.  7'he  State,  334. 

66.  Pleas.  —  Former  acquittal.  —  Where  an  indictment  is  so  defective 

that  a  conviction  under  it  would  be  reversed,  and  the  defendant  re- 
fuses to  consent  to  an  amendment  after  the  trial  has  commenced  ;  and 
a  nol.  pros,  is  thereupon  entered,  and  the  defendant  bound  over  to 
answer  a  new  indictment  (Rev.  Code,  §  4144),  he  cannot  be  said  to 
have  been  in  jeopardy,  and  the  proceedings  are  no  defence  to  a  new 
indictment.      White  v.  2'he  State,  344. 

67.  Description  of  defendant's  name  in  indictment;  plea  in  abatement  of 

misnomer  ;  striking  out  plea  as  frivolous.  —  Where  the  defendant's 
name  is  so  stated  in  the  indictment  that,  prima  facie,  a  plea  in  abate- 
ment for  a  misnomer  will  lie ;  as  e.  g.  where  his  name  is  averred  to 
be  "  /.  She.ppherd  Diggs ; "  a  plea  in  abatement,  in  proper  form,  and 
regularly  filed,  averring  that  his  true  name  is  "James  Shepard  Diggs," 
and  that  he  has  always  been  known  and  called  by  that  name,  should 
not  be  stricken  out,  on  motion,  as  frivolous.    Diggs  y.  T'he  State,  311. 

68.  Receiving   Stolen  Goods.  —  Sufficiency  of  indictment.  —  An  in- 

dictment which  alleges  that  the  defendant  "received,  or  concealed, 
cotton  of  the  value  of  forty  dollars,  the  personal  property  of  J.  D.  A., 
knowing  it  had  been  stolen,  and  not  having  the  intent  to  restore  it 
to  the  said  J.  D.  A."  (Rev.  Code,  §  3710),  is  sufficiently  certain  and 
definite  in  its  description  of  the  property  and  the  ofiFence,  especially 
after  verdict;  but  if,  as  set  out  in  the  record,  it  uses  the  words  "  not 
knowing,^'  instead  of  "not  having  the  intent  to  restore,"  &c.,  it  is 
fatally  defective  on  error,  though  no  objection  was  raised  to  it  in  the 
court  below.     Sellers  v.  The  State,  357. 

69.  Retailing  Spirituous   Liquors.  —  Selling  liquor  to  minor ;   who 

is  within  statute.  —  A  barkeeper,  whose  business  is  to  sell  liquors,  is 
within  the  prohibition  of  the  statute  against  selling  liquor  to  minors 
(Rev.  Code,  §  3619),  whether  he  is  the  owner  of  the  saloon  or  liquors, 
or  merely  employed  to  sell  the  liquors.     Marshall  v.  The  State,  21. 

70.  Same ;   opinion  of  witness  as  to  age  of  alleged  minor.  —  On  a  trial 

under  an  indictment  for  selling  liquor  to  a  minor,  the  defendant 
having  been  allowed  to  prove  that  the  minor  to  whom  the  liquor  was 
sold  was  a  mature-looking  person,  whose  appearance  was  calculated 
to  produce  the  belief  that  he  had  attained  his  majority,  he  cannot  be 
allowed  to  ask  the  witness  "  if  he  would  not  take  him  to  be  twenty- 
one  years  old."     Ih.  21. 

71.  Same;  charge  to  jury  as  to  intent.  —  In  such  case,  a  charge  which  in- 

structs the  jury,  that  the  fact  of  the  minority  of  the  person  to  whom 
the  liquor  was  sold  is  conclusive  of  the  defendant's  intention,  is  erro- 
neous,    lb.  21. 

72.  Constitutionality  of  prohibitory  liquor  law. —  Held,  on  the  authority  of 

Dorman  v.  The  State  (34  Ala.  216),  that  the  4th  section  of  the  act 
incorporating  the  "  Tallassee  Manufacturing  Company  Number  One," 
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which  prohibits  the  sale  of  spirituous  liquors  within  four  miles  of  the 
factory  erected  by  said  corporation  (Sess.  Acts  1851-2,  pp.  262-3), 
is  not  violative  of  any  constitutional  provision,  State  or  Federal. 
Barnes  v.  The  State,  342. 

73.  County  retail  license  not  operative  within  special  prohibited  limits.  —  A 

general  license  to  retail  spirituous  liquors  within  the  county  does  not 
authorize  the  sale  of  such  liquors  within  the  area  covered  by  a  special 
prohibitory  law.     Ih.  342. 

74.  Vagrancv.  —  Constituents  of  offence.  —  Neither  the  mere  refusal  by 

a  man  to  live  with  his  wife,  nor  a  failure  to  contribute  to  her  support, 
renders  him  liable  to  an  indictment  for  vagrancy ;  but  personal  dis- 
like is  no  legal  cause  for  such  refusal  on  his  part.  Boulo  v.  The  State, 
22. 

75.  Indictment.  —  An  indictment  for  vagrancy  (Rev.  Code,  §  3630),  which 

charges  that  the  defendant,  "  having  a  family,  did  abandon  his  family, 
and  left  and  leaves  them  in  danger  of  becoming  a  burden  to  the  pub- 
lic," is  insufficient ;  it  should  also  charge  his  ability  to  contribute  to 
their  support  by  his  means,  or,  being  an  able-bodied  person,  by  his 
industry.     lb.  22. 

76.  Verdict.  —  Sufficiency  of.  —  A  verdict  of  guilty,  without  the  addi- 

tion of  the  words  "  as  charged  in  the  indictment,"  or  other  words  of 
similar  import,  is  not  incomplete,  but  sufficiently  definite  and  certain. 
Blount  v.  The  State,  381. 

77.  Reversal  for  error  in  oveiTuling  demurrer  to  defective  count,  in  indict- 

ment containing  good  counts,  after  general  verdict  of  guilty.  —  The 
overruling  of  a  demurrer  to  a  defective  count  in  an  indictment  is  an 
error  for  which  the  judgment  of  conviction  will  be  reversed,  although 
the  indictment  also  contained  several  good  counts,  and  there  was  a 
general  verdict  of  guilty.  Pairo.  v.  The  State,  25. 
CUSTOM. 

1 .  When  part  of  partnership  contract.  —  A  custom,  or  usage  of  trade,  ex- 

isting at  the  place  where  the  business  of  a  partnership  is  to  be  trans- 
acted, and  relating  to  the  particular  business  in  which  it  is  engaged, 
enters  into  and  forms  a  part  of  the  partnership  articles,  unless  ex- 
cluded by  express  stipulation.  Waring  ^  Son  v.  Grady's  Executor, 
465. 

2.  Custom  among  steamboat-men  in  Mobile,  as  to  purchase  of  salt  for  sale  or 

exchange  on  trips  up  the  river.  —  The  custom  proved  in  this  case  to 
exist  among  steamboat-men  navigating  the  Alabama  and  Tombigbee 
rivers,  as  to  buying  salt  in  Mobile,  when  freights  were  dull,  to  be  sold 
or  exchanged  on  the  trip  up  the  river,  and  paid  for  on  the  return  trip, 
held  valid  and  binding  as  between  two  joint  owners  of  a  steamboat, 
rendering  one  liable  for  salt  so  purchased  by  the  other  for  the  use  of 
the  boat.    lb.  465. 

DAMAGES. 

1.  Damages  for  delay.  —  On  appeal  from  a  justice's  judgment  (Rev.  Code, 

§§  2G60,  2774),  it  is  not  error  for  the  court  to  leave  to  the  jury  the 
decision  of  the  question  whether  the  appeal  was  taken  for  delay 
merely,  with  a  view  to  estimating  the  plaintiff's  damages.  Crump  v. 
Battles,  223. 

2.  Same.  —  Appeal  cases  from  a  Justice's  Court  come  within  the  pro- 

visions of  the  ordinance  approved  December  6,  1867  (Session  Acts 
1868,  p.  182),  which  allows  only  five  per  cent,  damages  in  cases  of 
appeal,  and  to  this  extent  changes  the  statute  (Rev.  Code,  §  2744) 
allowing  fifteen  per  cent,  damages  on  appeals  taken  for  delay 
merely.     lb.  223. 

3.  Error  loithout  injury  in  charge  to  Jury.  —  An  erroneous  charge  to  the 
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jury,  instructing  them  that  they  may  allow  the  plaintiff  greater  dam- 
ages than  are  authorized  by  law,  is  not  a  reversible  error  at  the  in- 
stance of  the  defendant,  when  the  record  does  not  show  that  any 
damages  at  all  were  in  fact  allowed,  and  the  verdict  and  judgment 
are  for  a  sum  not  greater  than  the  amount  of  the  plaintiff's  debt  and 
interest  thereon.     Crump  v.  Battles,  223. 

4.  Damages  on  dissolution  of  injunction  for  delay.  — When  a  bill,  seeking 

to  enjoin  a  judgment  at  law,  shows  no  reasonable  ground  of  relief, 
and  is  dismissed  for  want  of  equity,  six  per  cent,  damages  on  the 
judgment  may  be  allowed  (Rev.  Code,  §  3434),  on  the  ground  that 
the  injunction  was  obtained  for  delay.  Wharton  \.  Jones's  A dm'r, 
102. 

5.  Attorney's  fees  as  damages.  —  Attorney's  fees  for  services  in  the  action 

on  the  attachment  bond,  when  specially  claimed  in  the  complaint  as 
a  part  of  the  damages,  are  recoverable.     Burton  v.  Smith,  293. 
DEDICATION. 

Presumption  of  dedication  of  land  to  public  use.  —  The  presumption  of 
the  dedication  of  land  to  the  public  depends  more  on  the  owner's 
assent  than  on  the  length  of  time  the  user  has  continued  ;  and  where 
the  owner  has  frequently  asserted  his  rights  against  the  public,  dur- 
ing a  long  continuance  of  the  user,  the  court  may  properly  refuse  to 
instruct  the  jury  that  twenty-five  years  uninterrupted  use  of  the  land 
as  a  public  thoroughfare  amounted  to  a  dedication.  Quinn  v.  The 
State,  353. 

DEEDS. 

1 .  Confederate  currency  as  consideration.  —  When  a  deed  recites  a  cash 

consideration,  it  is  not  permissible,  in  a  court  of  law,  to  show  that 
the  consideration  was  in  fact  Confederate  currency.  Chappell  v. 
Doe  d.  Williamso7i,  153. 

2.  Execution  of  deed  by  husband  and  wife.  —  A  deed  for  lands  belonging 

to  a  married  woman's  statutory  separate  estate,  which  is  signed  and 
delivered  by  her  on  one  day,  and  by  her  husband  on  a  subsequent 
day,  properly  attested  and  proved  or  acknowledged,  is  valid  and  ef- 
fectual to  pass  her  title  as  of  the  day  of  its  execution  by  her.  Scott's 
Adm'r  v.  Griggs,  186. 

3.  Conveyance  of  land  by  husband  and  wife  having  no  title.  —  On  the  sale 

and  conveyance  by  husband  and  wife  of  land  to  which  neither  of 
them  has  any  title,  the  note  for  the  purchase  money  is  without  con- 
sideration ;  a  mortgage  on  the  land,  given  to  secure  it,  is  incapable 
of  being  foreclosed,  and  the  wife  is  not  estopped  from  setting  up  a 
title  to  the  land  subsequently  acquired  by  her.  Gonzales  v.  Hukil, 
260. 

4.  Mistake  in  deed.  —  A  judgment  creditor  cannot  maintain  a  bill  in 

equity,  to  subject  to  the  satisfaction  of  his  judgment  lands  to  which 
his  debtor  has  either  a  legal  title  or  a  complete  equity,  which  is  sub- 
ject to  levy  and  sale  under  execution  ;  and  a  mistake  in  the  descrip- 
tion of  the  land,  contained  in  the  defendant's  deed,  does  not  consti- 
tute such  a  cloud  on  the  title  as  justifies  a  resort  to  equity.  Bevans 
v.  Henry,  123. 

DEPOSITION. 

Amendment  of  commissioner'' s  certificate.  —  The  certificate  of  the  com- 
missioner, appended  to  a  deposition,  may  be  amended  by  him  at  the 
trial,  by  adding  the  statements,  that  he  is  not  related  to  either  of  the 
parties,  and  that  the  witness  is  personally  known  to  him.  Dunlap 
v.  Horton,  412. 
DETINUE. 

1.  Sufficiency  of  complaint  in  description  of  property.  —  "One  chest  or  box 
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.  of  tools,  containing  one  complete  set  of  carpenter's  tools,  embracing 
all  tools  used  in  the  carpenter's  trade  ;  one  complete  set  of  carving 
tools,  embracing  all  tools  used  for  scroll  work  or  carving ;  two  com- 
plete sets  of  drawing  tools,  used  for  drawing  plans  of  buildings  by 
architects ;  also  one  set  of  turning  tools,  used  by  carpenters  in  turn- 
ing lathes,"  is  a  sufficient  description,  in  the  complaint,  of  the  prop- 
erty sued  for.     Thompson  v.  Pearce's  Adm'r,  210. 

2.  Verdict  and  judgment.  —  In  detinue  for  a  great  number  of  tools  and  in- 

struments of  various  kinds,  belonging  to  the  business  of  a  photogra- 
phist, a  verdict  in  these  words,  "  We,  the  jury,  find  for  the  plaintiff, 
and  not  finding  it  practicable  to  assess  the  value  of  each  article  sued 
for  separately,  we  assess  the  value  of  the  whole  at  S2,000,  and  we 
assess  the  damage  for  its  detention  at  S250,"  is  sufficiently  formal  to 
support  a  judgment  for  the  plaintiff,  if  not  objected  to  in  the  court 
below ;  and  a  judgment  on  such  verdict,  "  that  the  plaintiff  have 
and  recover  of  the  defendant  the  property  sued  for  herein,  and  de- 
scribed in  the  complaint,  or  its  value  so  assessed  by  the  jury  for  the 
detention  thereof,"  contains  nothing  of  which  the  defendant  can  com- 
plain on  error.     Wilson  v.  Barnes,  134. 

3.  Admissibility  of  proceedings  in  attachment  suit,  under  plea  of  justifica- 

tion. —  In  detinue  against  a  sheriff  for  property  seized  under  attach- 
ment, the  plaintiff  being  the  defendant  in  the  attachment  suit,  the 
attachment  and  proceedings  under  it  are  competent  evidence  for  the 
sheriff,  under  the  plea  of  justification.     McBrayer  v.  Dillard,  174. 

4.  Approval  of  detinue  bond,  by  clerk.  — The  clerk's  approval  of  the  plain- 

tiff's bond,  in  a  detinue  suit,  will  be  presumed  from  his  official  in- 
dorsement on  the  writ,  "  that  the  sheriff  is  required  to  take  the  prop- 
erty mentioned  in  the  complaint  into  his  possession."  Baker  v. 
Pope,  415. 

5.  Sufficiency  of  complaint  in  action  on  detinue  bond.  —  In  an  action  on  a 

detinue  bond  (Rev.  Code,  §  2629),  it  is  not  necessary  toKiUege  in 
the  complaint  that  the  writ  was  sued  out  wrongfully  or  maliciously ; 
nor  to  set  out  the  affidavit  on  which  the  writ  was  issued,  or  to  take 
any  notice  of  it ;  nor  to  allege  that  the  plaintiff  in  the  detinue  suit 
did  not  have  probable  cause  to  sue.     lb.  415. 

6.  Same.  —  An  averment  in  such  complaint,  that  the  plaintiff  in  the  det- 

inue suit  "  did  fail  in  his  said  suit  in  detinue,  and  has  wholly  failed 
to  pay  the  said  A.  B.,  the  plaintiff  in  this  suit,  all  the  costs  and  dam- 
ages that  he  sustained  by  reason  of  the  wrongful  suing  out  of  said 
detinue  writ,"  is  a  sufficient  averment  that  the  detinue  suit  has  been 
tried  and  determined,  and  that  the  defendant  therein  has  sustained 
damage  by  the  bringing  of  said  suit.     lb.  415. 

7.  Relevancy  of  evidence.  —  In  an  action  on  a  detinue  bond,  issue  being 

joined  on  the  breaches  assigned,  evidence  showing  the  taking  and 
detention  of  the  property  in  the  detinue  suit,  or  Avhat  the  plaintiff 
therein  "  told  the  sheriff,  as  to  his  getting  possession,  and  why  he  de- 
tained the  same,"  is  irrelevant,    lb.  415. 

EJECTMENT. 

Abatement  of  action  by  death.  —  In  ejectment,  or  a  statutory  real  action 
in  the  nature  of  ejectment,  if  one  of  several  defendants  dies  pending 
the  suit,  the  action  abates  as  to  him,  and  cannot  be  revived  against 
his  personal  representative  and  heirs  or  devisees,  or  either  of  them, 
so  as  to  proceed  jointly  against  them  and  the  surviving  defendants. 
Jay  v.  Stein,  514. 

ELECTIONS. 

1.  Inspector  of  election ;  officer  de  facto.  —  Where  an  inspector,  regularly 
appointed,  is  not  present  at  the  opening  of  the  polls,  and  his  place  is 
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thereupon  filled  by  the  inspector  who  is  present  ;  and,  on  his  appear- 
ing afterwards,  and  claiming  the  office,  the  person  appointed  in  his 
stead  retires,  and  he  thenceforward  acts  as  inspector  until  the  close 
of  the  election,  he  must  be  regarded  as  an  inspector  de  facto,  and 
his  acts  held  valid  as  to  all  third  persons  and  the  public.  Lee  v.  The 
State  ex  rel.  Locke,  44. 

2.  Validity  of  election,  as  affected  by  irregularities  of  inspectors  or  man- 

agers. —  Where  it  does  not  appear  that  any  legal  votes  were  re- 
jected, or  any  illegal  votes  received,  and  there  is  no  allegation  or 
evidence  of  fraud  or  misconduct  calculated  to  prevent  a  fair,  free, 
and  full  exercise  of  the  elective  franchise,  an  election  ought  not  to 
be  held  invalid,  on  account  of  mere  irregularities  on  the  part  of  the 
inspectors,  or  persons  acting  in  that  capacity.     lb.  44. 

3.  Certificate  of  election  by  the  secretary  of  State,  founded  on  incomplete  re- 

turns.—  A  certificate  issued  by  the  secretary  of  State,  to  the  board 
of  supervisors,  stating  that "  by  the  returns  on  file  in  "  his  office,  A. 
B.  was  elected  solicitor  of  a  specified  county  ;  when,  in  fact,  the  cer- 
tificate of  the  returni«ng  officers  stated  that,  by  reason  of  an  injunc- 
tion which  had  been  served  upon  them,  restraining  them  from  open- 
ing and  counting  the  votes  cast  at  one  particular  precinct  in  the 
county,  they  were  unable  to  certify  the  result  of  the  election,  is  a 
mere  nullity,  and  confers  on  said  A.  B.  no  right  to  the  designated 
office.     lb.  44. 

4.  Injunction  restraining  supervisors  of  election  from  opening  and  counting 

votes  and  making  return. —  An  injunction  restraining  the  supervisors 
of  a  county  election  from  opening  and  counting  the  votes  cast  at  a 
particular  precinct,  and  from  making  return  thereof  to  the  secretary 
of  State,  is  a  sufficient  legal  excuse  for  a  failure  on  their  part  to 
make  their  official  return  within  the  time  prescribed  by  law  ;  and 
they  may,  in  such  case,  make  a  complete  or  supplemental  return 
after  the  dissolution  of  the  injunction.     lb.  44. 

5.  Contest  of  election  before  probate  judge.  —  When  an  election  is  contested 

before  a  probate  judge,  under  the  Election  Law  of  1868  (Sess.  Acts 
1868,  p.  281,  §  65),  he  acts  merely  as  a  supervisor,  and  does  not  ex- 
ercise judicial  power  ;  and  if  such  a  proceeding  could  be  applied  to 
test  a  person's  right  to  an  office,  of  which  he  is  already  in  posses- 
sion, the  law  would  be  unconstitutional,  because  it  makes  no  pro- 
vision for  a  trial  by  jury.     Ih.  44. 

6.  Same ;  appeal  triable  de  novo.  —  When  an  election  is  contested  before 

the  probate  judge,  under  the  65th  section  of  the  General  Election  Law 
of  1868  (Sess.  Acts  1868,  pp.  281-4),  and  an  appeal  is  taken  from 
his  decision  under  the  76th  section,  the  appeal  is  triable  in  the  Cir- 
cuit Court  de  novo,  and  not  on  errors  assigned.  Scott  v.  Strobach, 
477. 

ERROR  AND  APPEAL. 

1.  When  appeal  lies.  —  An  appeal,  and  not  a  mandamus,  is  the  proper 

remedy  to  revise  a  judgment  of  the  Circuit  Court,  improperly  dis- 
missing a  cause  on  account  of  the  plaintiff's  failure  to  pay  the  costs, 
pursuant  to  the  terms  of  an  order  of  continuance  made  at  a  former 
term.     Ex  parte  Hendree,  360. 

2.  Same.  —  Hereafter,  an  appeal  will  be  sustained  from  an  order  or  final 

judgment  refusing  an  application  for  a  statutory  rehearing;  and  when 
the  application  has  been  improperly  granted,  a  mandamus  will  be 
allowed.     Ex  parte  North,  385. 

3.  Same.  —  An  order  granting  a  rehearing  after  final  judgment  at  law 

(Rev.  Code,  §  2814)  is  interlocutory  merely,  and  not  revisable  by 
appeal  until  after  final  judgment  is  again  rendered  In  the  cause ;  if 
the  order  is  improperly  granted,  the  remedy,  before  final  judgment, 
is  by  mandamus.     Fuller  v.  Boggs,  127. 
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4.  Appeal  from  interlocutory  order,  overruling  motion  to  dissolve  injunction, 

and  to  dismiss  bill  for  want  of  equity ;  practice.  —  Where  the  certifi- 
cate of  appeal,  in  a  chancery  cause,  describes  tne  decree  appealed 
from  ' '  as  the  decree  in  said  cause ; ' '  and  the  decree,  thus  referred 
to,  contains  an  order  overruling  a  motion  to  dissolve  the  injunction, 
and  also  an  order  overruling  a  motion  to  dismiss  the  bill  for  want 
of  equity ;  and  errors  are  assigned  on  both  of  said  orders ;  and  there 
is  a  joinder  in  error  by  the  appellee  without  objection  to  any  of  the 
assignments  of  error,  —  he  cannot  afterwards  be  heard  to  insist  that 
the  appeal  was  taken  only  from  the  order  overruling  the  motion  to 
dissolve  the  injunction.     Bibb  v.  Hitchcock,  468. 

5.  When  remedial  writ  will  not  he  granted.  —  This  court  will  not  grant  a 

certiorari,  or  other  remedial  writ,  for  the  correction  of  errors  which 
are  not  prejudicial  to  the  party  complaining,  or  the  annulment  of 
orders  which  are  merely  extra-judicial,  and  incapable  of  legal  injury. 
Ex  parte  Strobach,  443. 

6.  Coercing  or  accepting  satisfaction  of  judgment  pending  appeal.  —  An 

appeal  will  not  be  dismissed,  on  the  ground  that  the  appellant  has 
coerced  or  accepted  satisfaction  of  the  judgment  from  which  he  ap- 
peals, when  the  evidence  shows  that  the  execution  was  not  issued 
under  his  instructions,  that  he  refused  to  receive  the  money  from  the 
sheriff  when  informed  of  its  collection,  and  instructed  him  to  return 
it  to  the  defendant.     May  v.  Sharp,  140. 

7.  Coercing  satisfaction  of  decree  appealed  from.  —  If  the  plaintiff  in  a 

chancery  cause  appeals  from  a  decree  in  his  own  favor,  and  coerces 
satisfaction  of  the  decree  pending  the  appeal,  the  defendant  may  have 
the  appeal  dismissed  unless  restitution  is  made;  but,  subject  to  this 
right  on  the  part  of  the  defendant,  the  pendency  of  the  appeal  does 
not  suspend  proceedings  on  the  decree.  Morton's  Adm'rs  v.  Under- 
wood, 419. 

8.  Sufficiency  of  assignment  of  error.  —  An  assignment  of  error  in  these 

words,  "  The  court  erred  in  the  several  rulings  and  failures  to  rule  on 
questions  of  evidence,  as  shown  by  the  bill  of  exceptions,"  is  too 
general  and  indefinite ;  but  in  this  case,  the  deficiency  of  the  assign- 
ment being  supplied  by  the  brief  of  the  appellant's  counsel,  the 
questions  raised  in  the  brief  were  considered  and  decided.  Sonne- 
born  v.  Bernstein,  168. 

9.  Errors  not  assigned  or  insisted  on.  —  The  practice  of  this  court,  in  civil 

cases,  is  to  notice  only  those  errors  which  are  specially  assigned  and 
insisted  on  in  the  argument  or  brief  of  counsel.  Goolsbee's  Adm'r  v. 
Fordham,  202.     Also,  Price  v.  Stone,  543. 

10.  What   is  revisable.  —  Regularly,  the  jury  ought  to  be  kept  together 

until  they  agree  on  their  verdict,  and  the  verdict  ought  to  be  reported 
to  the  court;  but  how  and  when  this  shall  be  done  is  matter  of  dis- 
cretion, and  is  not  revisable  on  error,  unless  the  party  complaining 
affirmatively  shows  injury.      Grace  v.  McKissack,  164. 

11.  Same.  — The  separation  of  the  jury  charged  with  trial  of  a  criminal 

case,  pending  the  trial,  is  within  tne  discretion  of  the  primary  court, 
and,  if  not  objected  to  by  the  prisoner,  is  not  revisable  on  error. 
Bobbins  v.  The  State,  394. 

12.  Same.  —  On  the  trial  of  an  issue  respecting  the  veracity  of  a  witness, 

much  must  be  left  to  the  sound  discretion  of  the  primary  court,  and 
the  appellate  court  will  not  reverse  on  account  of  its  rulings,  unless 
it  clearly  appears  that  the  appellant  was  thereby  deprived  of  some 
important  legal  right  in  the  case.  Sonneborn  v.  Bernstein,  169. 
18.  Objections  to  evidence  on  trial  before  court  without  jury.  —  When  a 
cause  is  tried  in  the  primary  court  without  the  intervention  of  a  jury, 
the  appellate  court  will  not  scan  with  critical  accuracy  mere  techni- 
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cal  objections  to  evidence  which  was  admitted  by  the  court  below, 
but  will  presume  that  the  presiding  judge,  in  making  up  his  decision, 
disregarded  all  illegal  evidence.     Hart  v.  Nave's  Adm'r,  459. 

14.  Admission  of  evidence  generally,  when  offered  for  specific  purpose. — 

When  evidence  is  offered  for  a  specific  purpose,  the  party  ofl'ering  it 
cannot  complain  that  the  court  refused  to  admit  it  for  that  specific 
purpose,  but  admitted  it  generally;  unless  the  record  shows  that  the 
opposite  party  was  thereby  enabled  to  use  it  as  evidence  for  himself, 
of  facts  which  he  could  not  otherwise  have  proved  by  it.  Jay  v. 
Stein,  514. 

15.  Practice  in  examination  of  witnesses.  —  In  the  mode  and  manner  of 

examining  witnesses,  much  must  be  left  to  the  discretion  of  the  court 
trying  the  case ;  and  in  doubtful  cases,  where  the  impropriety  of  its 
rulings  is  not  clearly  shown,  the  appellate  court  will  not  declare  them 
erroneous.    Lewis  v.  The  State,  1. 

16.  Probate  decree  on  evidence.  —  When  a  case  is  submitted  to  the  de- 

cision of  the  probate  judge  without  the  intervention  of  a  jury,  his 
decree  will  not  be  reversed  on  error  or  appeal,  unless  there  is  a  strong 
preponderance  of  the  evidence  against  its  correctness.  Brewer  v. 
Moseley^s  Adm'r,  79. 

1 7.  Chancellor'' s  decree  on  evidence.  —  The  rule  is  established  by  the  de- 

cisions of  this  court,  that  when  the  chancellor's  decree  rests  on  his 
conclusions  from  the  evidence,  it  will  not  be  reversed  unless  there 
is  a  strong  preponderance  of  the  evidence  against  its  correctness. 
Smith  V.  Smith,   156. 

18.  Error  without  injury  in  admission  of  cumulative  evidence.  —  The  chan- 

cellor's decree  will  not  be  reversed  on  error  on  account  of  the  admis- 
sion of  irrelevant  evidence  by  the  register  in  the  statement  of  an 
account  under  an  order  of  reference,  when  the  record  shows  that 
there  was  sufficient  legal  evidence  to  sustain  the  disputed  item. 
Powers  V.  Dickie,  81. 

19.  Same.  —  The  chancellor's  decree  will  not  be  disturbed,  on  error  or 

appeal,  on  account  of  the  improper  admission  by  him  of  illegal  evi- 
dence, when  the  record  shows  that  there  was  sufficient  legal  evidence, 
not  objected  to,  to  sustain  his  decison.     Todd  v.  Neal's  Adm'r,  266. 

20.  Error  without  injury  in  admission  of  evidence  favorable  to  j^drty  object- 

ing. —  When  the  plaintiff  brings  out  evidence  which  tends  to  sustain 
the  defendant's  case,  and  the  defendant  moves  to  exclude  it,  the 
overruling  of  his  motion  is  not  an  error  of  which  he  can  complain. 
Sonneborn  v.  Bernstein,  168. 

21.  Presumption  of  injury  from  admission  of  irrelevant  evidence.  —  The 

admission  of  irrelevant  evidence  is  an  error  which  will  work  a  rever- 
sal of  the  judgment,  unless  the  record  clearly  shows  that  no  injury 
could  possibly  have  resulted.     Diggsv.  The  State,  311. 

22.  Presumption  in  favor  of  judgment.  —  If   a   witness  testifying  to  the 

speaking  of  the  slanderous  words  charged,  is  uncertain  as  to  the  pre- 
cise time  at  which  they  were  spoken,  and  it  does  not  clearly  appear 
whether  they  were  spoken  before  or  after  the  commencement  of  the 
action,  and  the  evidence  is  admitted  by  the  court  "  for  the  purpose 
of  sustaining  the  complaint  and  also  increasing  the  damages,"  this 
is  not  a  reversible  error,  since  error  must  be  affirmatively  shown,  and 
the  evidence  would  be  admissible  for  both  purposes,  if  the  words 
were  spoken  before  the  commencement  of  the  suit.  Sonneborn  v. 
Bernstein,   168. 

23.  Presumptions  as  to  pleadings.  —  When  the  record  shows  that  the  case 

was  tried  on  issue  joined,  but  does  not  show  what  pleas  were  filed, 
the  appellate  court  will  presume  that  only  the  general  issue  was 
pleaded,  and  will  not  consider  any  defences  but  such  as  might  prop- 
erly have  been  made  under  that  plea.     May  v.  Sharp,  140. 
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24.  Error  without   injury  in  admission  of  irrelevant  evidence.  —  The  ad- 

missioa  of  irrelevant  evidence,  which  could  not  possibly  have  affected 
the  result  of  the  case,  is,  at  most,  error  without  injury.  Lyles  v. 
Clements,  445. 

25.  Same.  —  The  admission  of  evidence  which,  when  offered,  is  inadmis- 

sible, —  as  where  it  is  prima  facie  irrelevant,  or  where  secondary 
evidence  is  admitted  without  a  proper  predicate,  —  will  not  work  a 
reversal,  when  the  record  shows  that  the  proper  preliminary  evidence 
was  afterwards  adduced.     Edwards  v.  The  State,  334. 

26.  Error  without  injury  in  charge  to  jury.  —  An  erroneous  charge  to  the 

jury,  instructing  them  that  they  may  allow  the  plaintiff  greater  dam- 
ages than  are  authorized  by  law,  is  not  a  reversible  error  at  the  in- 
stance of  the  defendant,  when  the  record  does  not  show  that  any 
damages  at  all  were  in  fact  allowed,  and  the  verdict  and  judgment 
are  for  a  sum  not  greater  than  the  amount  of  the  plaintiff^  s  debt  and 
interest  thereon.     Crump  v.  Battles,  224. 

27.  Error  without  injury  in  charge  against  plaintiff  not  entitled  to  recover. — 

A  judgment  will  not  be  reversed,  at  the  instance  of  the  plaintiff  be- 
low, on  account  of  an  erroneous  charge  to  the  jury,  when  the  record 
shows  that  he  cannot  recover  on  the  evidence  in  any  event.  McBrayer 
V.  Dillard,  174. 

28.  Error  without  injury.  —  When  the  judgment  cannot    be  different   on 

another  trial,  the  appellate  court  will  not  reverse  on  account  of  errors 
committed  by  the  court  below.  Agricultural  Association  \.  Trimble,  212. 

ESTATES  OF  DECEDENTS. 

1.  Liability  of  decedent's  lands  for  payment  of  debts.  —  The  statutes  of 

this  State  charge  the  whole  of  a  decedent's  property,  with  a  few 
specified  exceptions,  with  the  payment  of  his  debts  (Rev.  Code, 
§§  2060,  2079-80),  and  authorize  a  sale  of  his  lands  for  this  purpose ; 
and  his  personal  representative  cannot  defeat  this  charge,  by  deliv- 
ering the  lands  to  the  devisees  under  the  will  before  the  debts  are 
paid.      Williams's  Devisees  v.  Williams's  Adm'r,  439. 

2.  Sale  of  lands  for  payment  of  debts ;  jurisdiction  of  Probate  Court  to 

order.  —  The  jurisdiction  of  the  Probate  Court,  to  order  a  sale  of  the 
decedent's  lands  for  the  payment  of  debts,  attaches  when  a  petition 
is  filed  by  the  executor,  or  by  the  administrator  with  the  will  an- 
nexed, alleging  that  the  decedent  died  seised  of  the  lands  sought  to 
to  be  sold,  and  that  said  lands  lie  within  the  jurisdiction  of  the  court, 
and  that  there  are  valid  unpaid  debts  against  the  estate,  and  that  the 
personal  estate  is  insufficient  for  tl^eir  payment,  and  that  the  will 
gives  no  power  to  sell  the  lands  for  that  purpose.     lb.  439. 

3.  Same;  parties.  —  If  the  lands  sought  to  be  sold  have  been  devised  by 

the  testator,  the  devisees  are  the  only  necessary  parties  defendant  to 
the  proceeding.     lb.  439. 

4.  Same ;  pleadings.  —  If  the  petition  is  contested,  matter  which  is  good 

only  in  abatement,  e.  g.  the  non-joinder  of  a  necessary  party  defend- 
ant, cannot  be  joined  in  the  answer  or  plea  with  matter  which  is  good 
only  in  bar.     lb.  439. 

6.  Same ;  jurisdiction  of  court,  and  irregularities  in  proceedings.  —  Held,  on 
the  authority  of  Satcherv.  Satcher's  Adm'r{A\  Ala.  26),  that  where  a 
petition  for  the  sale  of  a  decedent's  lands  is  filed  in  the  Probate  Court, 
by  the  administrator,  alleging  a  statutory  ground  of  sale,  and  the 
order  of  sale  recites  that  the  allegations  of  the  petition  were  proved 
by  depositions  taken  as  in  chancery  cases,  the  order  of  sale  and  the 
sale  cannot  be  declared  void  on  account  of  any  defects  or  irregulari- 
ties in  the  proceedings.      Clark  v.  Bernstein,  596. 

6.  Sale  of  decedent's  lands,  under  decree  of  Probate  Court.  —  The  juris- 
diction of  the  Probate  Court,  to  order  a  sale  of  lands  belonging  to 

VOL.  I.  41 


642  INDEX. 

ESTATES  OF  DEC^DEl^TS  —  Continued. 

a  decedent's  estate  is  purely  statutory,  and  can  only  be  called  into 
exercise  when  an  application  is  filed  by  a  proper  person,  disclosing 
a  statutory  ground  of  sale;  an  order  of  sale,  not  founded  on  such  an 
application,  is  a  nullity.     Jay  v.  Stein,  574. 

7.  Sale  of  lands  for  distribution  ;  plea  denying  ownership  of  lands.  —  In  a 

proceeding  for  the  sale  of  a  decedent's  lands  for  distribution,  where 
the  petition  alleges  his  interest  in  the  lands  to  be  two  thirds,  a  plea, 
or  objection,  by  one  of  the  defendants,  asserting  his  interest  to  be 
one  third  only,  is  a  good  plea  in  bar  to  the  extent  to  which  it  goes, 
and  should  be  allowed,  if  proved,  since  the  court  has  no  jurisdiction 
to  sell  a  greater  interest  than  the  decedent  owned.  Ford  v.  Garner'' 
Adm'r,  601. 

8.  Same;  statement  of  distributees'  names  in  petition.  —  Where  the  petition 

describes  a  minor  child,  one  of  the  heirs  or  distributees,  as  "Matilda 
Gravitt's  child,  whose  name  is  unknown,"  this  is  not  a  sufficient  com- 
pliance with  the  statutory  requisition  (Rev.  Code,  §  2222) :  the  name 
must  be  stated,  or  it  must  appear  that  it  has  no  name.     lb.  601. 

9.  Confederate  judgments  and  decrees.  —  Where  the  sale  and  conveyance 

of  a  decedent's  lands,  under  orders  of  the  Probate  Court,  were  made 
and  completed  in  1863,  the  insurrectionary  character  of  that  court  at 
the  time  cannot,  of  itself,  be  held  to  vitiate  the  proceedings.  Clark 
V.  Bernstein,  596. 
10.  Confederate  currency  as  payment  of  purchase  money  for  land  sold  under 
probate  decree  in  1863.  —  Where  a  decedent's  lands  were  regularly 
sold  under  a  probate  decree,  in  1863,  and  a  conveyance  executed  to 
the  purchaser,  who  paid  the  purchase  money  presently  in  Confederate 
treasury  notes,  which  were  applied  in  payment  of  the  widow's  dower 
interest,  and  in  part  satisfaction  of  a  mortgage  on  the  lands,  due  in 
February,  1861  ;  and  these  payments  were  so  made  in  pursuance  of 
a  verbal  agreement,  entered  into  before  the  sale,  between  the  admin- 
istrator, the  mortgagee,  the  widow,  and  the  purchaser,  —  equity  will 
not  now  disturb  the  transaction,  at  the  suit  of  the  administrator  de 
bonis  non  and  the  heirs-at-law,  since  substantial  justice  has  been 
done.  lb.  596. 
-  11.  Removal  of  settlement  into  chancery.  —  The  settlement  of  a  decedent's 
estate  cannot  be  removed  from  the  Probate  into  the  Chancery  Court, 
on  a  bill  filed  by  some  of  the  distributees,  which  seeks  to  set  aside, 
on  the  ground  of  fraud,  assignments  of  their  respective  distributive 
interests,  made  at  different  times  and  to  different  persons,  but  does 
not  complain  of  the  administrator's  management  of  the  estate,  nor 
of  any  action  of  the  Probate  Court  in  reference  to  it,  and  does  not 
show  any  reason  why  that  court  cannot  do  full  justice  to  all  the  par- 
ties.    Marsh's  Adm'r  v.  Richardson's  Adm'r,  431. 

ESTOPPEL. 

1.  Estoppel  en  pais.  —  Where  personal  property  is  sold  and  delivered  to 

the  purchaser,  with  the  understanding  that  the  title  is  to  remain  in 
the  vendor  until  the  purchase  money  is  paid,  or  secured  by  mortgage; 
and  a  third  person,  desiring  to  trade  for  the  property  with  the  pur- 
chaser, informs  the  vendor  of  that  fact,  and  asks  if  he  has  any  mort- 
gage on  the  property;  and  the  vendor  replies,  "  that  he  has  no 
mortgage,  and  does  not  expect  to  have  any,"  and  does  not  disclose 
his  title  or  claim,  — he  is  estopped  from  setting  up  his  title  against 
such  third  person,  who  bought  the  property  on  the  faith  of  his  said 
statements.     Grace  v.  McKissack,  163. 

2.  Estoppel  against  loife,  by  deed  of  husband  and  wife.  —  On  the  sale  and 

conveyance  by  husband  and  wife  of  land  to  which  neither  of  them 
has  any  title,  the  note  for  the  purchase  money  is  without  considera- 
tion ;  a  mortgage  on  the  land,  given  to  secure  it,  is  incapable  of  being 
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foreclosed,  and  the  wife  is  not  estopped  from  setting  up  a  title  to  the 
land  subsequently  acquired  by  her.  Gonzales  v.  Hukil,  260. 
3.  Estoppel  against  judgment  creditor  from  denying  representative  character 
of  defendant.  —  When  a  creditor  recovers  judgment  against  an  ex- 
ecutrix in  her  official  capacity,  and,  after  return  of  "  no  property 
found  "  on  an  execution,  seeks  to  hold  her  personally  liable  on  his 
judgment,  it  does  not  lie  in  his  mouth  to  say  that  her  letters  testa- 
mentary are  void,  because  issued  by  a  court  having  no  lawful  au- 
thority.    McGehee  v.  Lomax,  131. 

EVIDENCE. 

1 .  Admissibility  and  Relevancy.  —  Arson  ;  admissibility  of  indictments 

as  evidence.  —  The  indictments  under  which  the  prisoners  were  con- 
fined in  jail  when  they  set  fire  to  it  are  the  best  evidence  of  the  causes 
for  which  they  were  imprisoned,  and  are  relevant  evidence  of  the  in- 
tent with  which  they  set  fire  to  the  jail,  on  the  trial  of  an  indictment 
against  them  for  that  offence.     Luke  v.  The  State,  30. 

2.  Admissibility  of  proceedings  in  attachment  suit,  under  plea  of  justif  ca- 

tion. —  In  detinue  against  a  sheriff  for  property  seized  under  attach- 
ment, the  plaintiff  being  the  defendant  in  the  attachment  suit,  the 
attachment  and  proceedings  under  it  are  competent  evidence  for 
the  sheriff,  under  the  plea  of  justification.    McBrayer  v.  Dillard,  174. 

3.  Evidence  of  plaintiff's  pecuniary  condition  tohen  attachment  was  sued 

out.  —  When  an  attachment  is  sued  out  on  the  ground  that  the  debtor 
has  money,  property,  or  effects  liable  to  satisfy  his  debts,  which  he 
fraudulently  withholds,  it  is  permissible  for  him  to  prove,  in  a  subse- 
quent action  on  the  attachment  bond,  that  "  at  the  time  the  attach- 
ment was  sued  out,  he  was  a  man  of  large  means,  and  had  a  large 
amount  of  property  about  him  and  under  his  control,  claiming  it 
openly  and  notoriously  as  his  own."     Burton  v.  Smith,  293. 

4.  Admissibility  of  judgment  as  evidence.  —  In  an  action  on  a  judgment, 

brought  by  the  plaintiff  therein  for  the  use  of  another  person  as  ad- 
ministrator, the  only  issue  being  the  ownership  of  the  judgment  by 
the  beneficial  plaintiff,  the  judgment  itself,  though  in  favor  of  the 
plaintiff  individually,  is  competent  evidence ;  and  the  record  of  his 
final  settlement  as  administrator,  showing  that  "  he  had  the  benefit  qf 
the  note  which  was  the  basis  of  said  judgment,"  is  also  competent 
and  admissible  evidence.     Allgood  v.  Whitley,  215. 

5.  Proof  of  negligence.  —  In  an  action  against  a  railroad  company,  as  a 

common  carrier,  to  recover  damages  for  personal  injuries  sustained 
by  a  passenger,  by  leaping  from  a  car  which,  though  off  the  track, 
was  still  in  motion,  being  dragged  along  with  the  other  cars ;  the 
want  of  a  bell-rope,  connecting  the  engine  with  the  car  in  which  the 
passengers  were,  being  alleged  in  the  complaint  as  one  of  the  negli- 
gent acts  contributing  to  the  accident ;  a  witness,  who  was  a  pas- 
senger at  the  time,  may  testify  that,  after  the  accident,  while  the 
passengers  were  being  carried  to  their  destination  on  an  open  freight 
car,  and  while  the  train  was  taking  on  freight  at  a  wayside  station, 
he  noticed  that  the  servants  of  the  company,  in  throwing  meal  sacks 
on  the  car,  covered  up  the  bell-rope  with  them,  and  mentioned  the  fact 
to  the  conductor,  —  the  fact  itself  being  relevant  evidence  on  the 
question  of  negligence,  and  also  tending  to  verify  the  statement  of 
the  witness  that  the  rope  was  too  short,  by  showing  that  his  attention 
was  particularly  called  to  it  at  the  time.  Mobile  if  Montgomery  Rail- 
road Co.  V.  Ashcraft,  305. 

6.  Same.  —  In  such  action,  it  is  competent  for  the  plaintiff  to  prove  that, 

about  two  weeks  before  the  accident  by  which  he  was  injured,  the 
defendant's  cars  had  run  off  the  track  twice  during  one  trip.  There 
is  no  better  evidence  of  negligence  than  the  frequency  of  accidents. 
lb.  305. 
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7.  Action  on  detinue  bond  ;  relevancy  of  evidence.  —  In  an  action  on  a  det- 

inue bond,  issue  being  joined  on  the  breaches  assigned,  evidence 
showing  the  taking  and  detention  of  the  property  in  the  detinue  suit, 
or  what  the  plaintiff  therein  "  told  the  sheriff,  as  to  his  getting  pos- 
session, and  why  he  detained  the  same,"  is  irrelevant.  Baker  v. 
Pope,  415. 

8.  Proof  of  fraudulent  antedating  of  bill  of  sale ;  identity  of  name  and  per- 

son. —  On  a  trial  of  the  right  of  property  in  a  stock  of  goods,  be- 
tween a  judgment  creditor  and  a  claimant  by  purchase  from  the  de- 
fendant in  execution,  under  a  bill  of  sale  bearing  date  prior  to  the 
rendition  of  the  judgment,  it  is  competent  for  the  plaintiff  to  prove 
that,  after  the  rendition  of  his  judgment,  the  defendant  in  execution 
went  into  the  office  of  an  attorney,  accompanied  by  a  person  who 
was  unknown  to  the  attorney,  but  who  was  introduced  to  him  as 
bearing  the  name  of  the  claimant,  and  who  requested  him  to  write  a 
transfer  of  said  stock  from  the  defendant  to  said  unknown  person. 
The  fact  tends  to  show  that  the  bill  of  sale  was  fraudulently  ante- 
dated, and  the  jury  might  infer  the  identity  of  personfrom  the  iden- 
tity of  name.     Moog  v.  Benedicks  ^  Co.  512. 

9.  Proof  of  prior  possession  of  land.  —  In  ejectment,  or  a  statutory  real 

action  in  the  nature  of  ejectment,  the  plaintiff  may  show,  as  a  fact 
tending  to  prove  prior  possession  by  him,  which  might  ripen  into  a 
title  under  the  statute  of  limitations,  that  the  land  was  rented  out  for 
his  use,  by  his  step-father,  for  several  years  ;  but  the  declarations  of 
his  step-father,  made  at  the  time  of  the  renting,  are  not  competent 
evidence.     Jay  v.  Stein,  574. 

10.  Payment  of  taxes  on  land,  as  proof  of  possessioii.  —  The  payrpent  of 

taxes  on  land  is  not  evidence  of  possession  ;  but  in  connection  with 
evidence  of  actual  possession,  it  is  admissible  to  show  the  extent  of 
such  possession,     lb.  574. 

11.  Proof  of  sale  of  lands.  —  In  ejectment  against  the  purchaser  of  lands 

sold  under  an  order  or  decree  of  the  Probate  Court,  the  record  of  the 
proceedings  under  which  the  sale  was  made  is  competent  evidence 
for  him ;  and  a  witness  may  state  the  fact,  that  he  purchased  the 
lands  at  an  administrator's  sale,  without  producing  his  deed.     lb.  blA. 

12.  Relevancy  of  former  will  as  evidence.  —  Where  the  paper  propounded 

for  probate  bears  on  its  face  marks  of  mutilation,  and  one  of  the 
questions  in  the  case  is,  whether  it  was  so  mutilated  by  the  testator 
himself,  with  the  intention  of  cancelling  and  revoking  it,  or  by  his 
widow  after  his  death,  a  former  will  would  be  relevant  evidence  for 
the  proponents,  as  showing  a  motive  on  the  part  of  the  widow  to  de- 
stroy the  latter,  if  the  former  bequeathed  a  greater  interest  to  her 
than  the  latter  ;  but  if  this  fact  does  not  appear  on  the  face  of  the 
two  papers,  and  is  not  shown  by  connecting  evidence,  the  former  will 
is  not  admissible  as  evidence.     Barker  v.  Bell,  284. 

13.  Slander;   words  spoken  after  suit  brought.  —  Words  spoken  after  the 

commencement  of  the  suit,  similar  to  those  charged  in  the  com- 
plaint, are  admissible  as  proof  of  malice.  Sonneborn  v.  Bernstein, 
168. 

14.  Admissions,    Confessions,  and   Declarations.  —  Admission  of 

notice  of  protest.  —  An  admission  on  acknowledgment,  by  an  in- 
dorser,  that  he  has  received  notice  of  protest,  when  made  with  a 
full  knowledge  of  all  the  facts,  is  presumptive  evidence  of  notice  ; 
but  it  is  not  sufficient  to  charge  him,  unless  there  has  been  in  fact  a 
legal  protest.     Todd  v.  NeaVs  Adm'r,  266. 

15.  Proof  of  admission  in  pleading. —  An  admission  contained  in  the  origi- 

nal complaint,  which  has  been  struck  out  by  amendment,  may  be 
proved  by  the  production  of  the  original,  or  of  the  copy  served  on 
the  defendant.     Davidson  v.  Rothschild's  Adm^r,  104. 


INDEX.  645 

EVIDENCE  —  Confrnwerf. 

16.  Declarations  not  admissible  as  part  of  the  res  gestae,  or  explanatory  of 

possession.  —  Where  a  ■widow  called  at  a  store,  and  demanded  the 
portfolio  of  her  deceased  husband,  which  was  locked,  and  contained 
valuable  papers,  a  conversation  between  one  of  the  partners  in  the 
store  and  his  book-keeper,  who  had  possession  of  the  portfolio,  as  to 
the  propriety  of  delivering  it  to  her  when  it  contained  a  note  which 
they  claimed,  not  having  been  in  the  presence  of  the  widow,  is  no 
part  of  the  res  gestae  connected  with  the  delivery,  nor  is  it  admissi- 
ble as  explanatory  of  their  possession.  Stallings's  Adm'r  v.  Hinson,  92. 

1 7.  Declarations  of  person  in  possession  as  to  title.  —  The  declarations  of  a 

person  who  is  in  possession  of  personal  property,  that  it  belongs  to 
his  son,  are  competent  evidence,  but  his  declarations  as  to  the  source 
of  his  son's  title  are  not.     Rawles  v.  James,  183. 

18.  Admissibility  of  prisoner's  declarations  or  confessions.  —  In  a  criminal 

case,  the  prisoner  cannot  give  in  evidence  his  own  declarations,  un- 
less they  form  a  part  of  the  res  gestae ;  but  when  any  part  of  his  dec- 
larations have  been  given  in  evidence  against  him,  he  has  the  right 
to  call  for  all  that  he  said  at  the  time,  in  reference  to  the  particular 
transaction.     Burns  v.  The  State,  370. 

19.  Weight  of  confessions  or  admissions  as  evidence.  —  Confessions  of   a 

party  in  a  criminal  case,  like  admissions  in  a  civil  case,  if  deliber- 
ately made,  and  precisely  identified,  are  often  most  satisfactory  evi- 
dence; but  if  made  verbally,  and  unsupported  by  other  evidence, 
they  should  always  be  cautiously  weighed.     lb.  370. 

20.  Burden  of  Proof  — As  to  liability  of  administrator  for  uncollected 

notes.  —  To  charge  an  administrator  with  the  amount  due  on  a  prom- 
issory note,  which  was  received  by  him  from  his  predecessor  in  the 
administration,  the  onus  of  showing  that  it  might  have  been  collected 
by  the  exercise  of  due  diligence  is  on  the  party  seeking  to  charge 
him.     Sheppard  v.  GilVs  Adm'r,  162. 

21.  Hearsay.  —  What  is  hearsay.  —  When  a  witness  details  facts  as  seen 

and  heard  by  himself,  including  in  his  statement  remarks  made  by 
himself  to  the  defendant,  this  is  not  hearsay.  Charles  v.  The  State, 
332. 

22.  Proof  of  ancient  boundary.  —  An  ancient  boundary  of  an  incorporated 

city,  not  marked  by  visible  monuments,  and  of  which  there  is  no 
recorded  survey,  may  be  proved  by  general  reputation.  Morgan  v. 
Mayor  of  Mobile,  349. 

23.  Proof  of  ownership.  —  General  reputation  in  the  neighborhood  as  to 

the  ownership  of  a  mule  is  not  competent  evidence.  Rawles  v. 
James,  183. 

24.  Judicial  Knowledge.  —  Law  merchant.  —  A  bill  of  exchange,  drawn 

in  Alabama,  on  parties  in  Louisiana,  and  payable  there,  being  a 
foreign  bill  under  our  statute  (Rev.  Code,  §  1857),  is  governed  by 
the  law  merchant,  which  is  judicially  known  to  our  courts  as  a  part 
of  the  common  law,  and  which  will  be  presumed  to  prevail  in  Lou- 
isiana as  to  the  manner  of  making  demand  and  protest,  unless  affirma- 
tively shown  to  have  been  changed  by  statute  or  commercial  usage. 
Donegan  §•  Tabor  v.  Wood,  242. 

25.  Termination  of  late  civil  war,  and  restoration  of  United  States  mails.  — 

The  courts  will  take  judicial  notice  of  the  fact,  that  the  late  civil 
war  (or  Rebellion)  in  the  United  States  was  terminated  prior  to  the 
1st  day  of  June,  1865;  and  that  the  United  States  mails  were  rees- 
tablished between  Huntsville,  Alabama,  and  New  Orleans,  Louisiana, 
prior  to  the  18th  December,  1865.     Turner^ s  Adtn'r  v.  Patton,  406. 

26.  Ob.jections  to  Evidence.  —  Admission  of  evidence  generally,  when 

offered  for  specif  c  purpose.  —  When  evidence  is  offered  for  a  specific 
purpose,  the  party  oflFering  it  cannot  complain  that  the  court  refused 
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to  admit  it  for  that  specific  purpose,  but  admitted  it  generally ;  unless 
the  record  shows  that  the  opposite  party  was  thereby  enabled  to  use 
it  as  evidence  for  himself,  of  facts  which  he  could  not  otherwise  have 
proved  by  it.     Jay  v.  Stein,  514. 

27.  Exception  to  admission  or  rejection  of  evidence.  —  When  an  exception 

is  reserved  to  the  admission  or  rejection  of  evidence,  the  bill  of  ex- 
ceptions should  set  out  the  evidence  so  admitted  or  rejected,  in  order 
to  enable  the  appellate  court  to  pass  judgment  intelligibly  on  the 
question  intended  to  be  presented.     Burns  v.  The  State,  370. 

28.  Objections  to  evidence  on  trial  before  court  without  jury.  —  When  a  cause 

is  tried  in  the  primary  court  without  the  intervention  of  a  jury,  the 
appellate  court  will  not  scan  with  critical  accuracy  mere  technical 
objections  to  evidence  which  was  admitted  by  the  court  below,  but 
will  presume  that  the  presiding  judge,  in  making  up  his  decision,  dis- 
regarded all  illegal  evidence.     Hurt  \.  Navels  Adm'r,  459. 

29.  Error  without  injury  in  admission  of  cumulative  evidence.  —  The  chan- 

cellor's decree  will  not  be  disturbed,  on  error  or  appeal,  on  account 
of  the  improper  admission  by  him  of  illegal  evidence,  when  the 
record  shows  that  there  was  sufficient  legal  evidence,  not  objected  to, 
to  sustain  his  decision.  Todd  v.  Neal's  Adm'r,  266.  Also,  Powers 
v.  Dick-ie,  81. 

30.  Error  without  injury  in  admission  of  evidence  favorable  to  party  object- 

ing. —  When  the  plaintiff  brings  out  evidence  which  tends  to  sustain 
the  defendant's  case,  and  the  defendant  moves  to  exclude  it,  the 
overruling  of  his  motion  is  not  an  error  of  which  he  can  complain. 
Sonneborn  v.  Bernstein,  168. 

31.  Error  without  injury  in  admission  of  illegal  evidence.  —  The  admission 

of  evidence  which,  when  offered,  is  inadmissible,  —  as  where  it  is 
prima  facie  irrelevant,  or  where  secondary  evidence  is  admitted  with- 
out a  proper  predicate,  —  will  not  work  a  reversal  when  the  record 
shows  that  the  proper  preliminary  evidence  was  afterwards  adduced. 
Edwards  v.  The  State,  334. 

32.  Error  without  injury  in  admission  of  irrelevant  evidence.  —  The  admis- 

sion of  irrelevant  evidence,  which  could  not  possibly  have  affected 
the  result  of  the  case,  is,  at  most,  error  without  injury.  Lyles  v. 
Clements,  445. 
S3.  Presumption  of  injury  from  admission  of  irrelevant  evidence.  —  The  ad- 
mission of  irrelevant  evidence  is  an  error  which  will  work  a  reversal 
of  the  judgment,  unless  the  record  clearly  shows  that  no  injury  could 
possibly  have  resulted.     Diggs  v.  The  State,  311. 

34.  Production  of  books  on  notice;  what  is  revisable.  — When  notice  is  served 

on  a  party,  requiring  him  to  produce  on  the  trial  certain  books  in 
his  possession,  and  before  the  trial  is  commenced  he  announces  that 
he  has  brought  them  into  court,  and  the  trial  is  thereupon  begun,  the 
action  of  the  court  during  the  trial,  compelling  the  opposite  party  to 
proceed,  notwithstanding  his  objection  that  all  the  books  called  for 
are  not  in  fact  produced,  is  matter  of  discretion,  and  not  revisable 
by  the  appellate  court.     Davidson  v.  Rothschild's  Adm'r,  104. 

35.  Opinion.  —  To  what  witness  may  testify.  —  A  witness,  testifying  as  to 

a  personal  conflict  between  two  persons,  which  he  saw,  may  state  that 
one  "was  trying  to  get  away  from"  the  other.  The  expression  is 
not  the  statement  of  a  mere  opinion,  but  rather  of  a  fact  derived  fi-om 
observation.    Lewis  v.  The  State,  1. 

36.  Same.  —  So   a  witness,  after  relating  a  conversation  between   the 

prisoner  and  the  deceased,  may  state  that  "  this  was  the  commence- 
ment of  the  difficulty."     lb.  1. 

37.  Proof  of  value  of  personal  property.  —  A  witness  may  give  his  opinion 

as  to  the  value  of  a  horse  or  mule  known  to  him,  although  he  is  not 
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an  expert,  and  does  not  know  its  market  value.  Rawles  v.  James, 
183. 

38.  Proof  of  age.  —  On  a  trial  under  an  indictment  for  selling  liquor  to  a 

minor,  the  defendant  having  been  allowed  to  prove  that  the  minor  to 
whom  the  liquor  was  sold  was  a  mature-looking  person,  whose  ap- 
pearance was  calculated  to  produce  the  belief  that  he  had  attained 
his  majority,  he  cannot  be  allowed  to  ask  the  witness  "  if  he  would 
not  take  him  to  be  twenty-one  years  old."  Marshall  v.  The  Side., 
21. 

39.  Parol  and  Written.  —  Admissibility  of  parol  evidence  to  vary  writ- 

ing.—  In  an  action  on  a  promissory  note,  payable  in  money,  proof  of 
an  antecedent  parol  agreement  between  the  parties,  that  it  should 
be  discharged  in  some  other  way,  is  not  admissible.  Clark  v.  Hart, 
86. 

40.  Same ;  as  to  consideration  of  deed.  —  When  a  deed  recites  a  cash  con- 

sideration, it  is  not  permissible,  in  a  court  of  law,  to  show  that  the 
consideration  was  in  fact  Confederate  currency.  Chappell  v.  Doe  d. 
Williamson,  153. 

4 1 .  Same ;  as  to  amount  of  probate  decree.  —  A  decree  of  the  Probate  Court 

against  an  administrator,  in  favor  of  a  distributee,  is  conclusive  evi- 
dence of  the  amount  due  to  the  distributee  at  the  time  of  its  rendi- 
tion ;  and  in  an  action  by  the  distributee  against  a  surety  on  the 
administrator's  bond,  parol  evidence  of  advancements  made  by  the 
intestate  in  his  lifetime,  or  of  payments  by  the  administrator  prior  to 
the  rendition  of  the  decree,  cannot  be  received  to  reduce  the  amount. 
Cousins  V.  Jackson,  236. 

42.  Proof  of  sale  of  lands.  —  In  ejectment  against  the  purchaser  of  lands 

sold  under  an  order  or  decree  of  the  Probate  Court,  the  record  of 
the  proceedings  under  which  the  sale  was  made  is  competent  evi- 
dence for  him;  and  a  witness  may  state  the  fact,  that  he  purchased 
the  lands  at  an  administrator's  sale,  without  producing  his  deed. 
Jay  V.  Stein,  514. 

43.  Proof  of  seisin.  —  Seisin  of  lands,  when  the  word  is  used  to  signify 

possession  merely,  may  be  proved  by  parol ;  but,  when  used  to  sig- 
nify possession  under  legal  title,  it  can  only  be  proved  by  proper  con- 
veyances.    Ford  v.  Garner''s  Adm'r,  601. 

44.  Writ  of  inquiry ;  what  evidence  is  admissible  for  defendant  on  execution 

of.  —  On  the  execution  of  a  writ  of  inquiry,  after  judgment  by  de- 
fault or  nil  dicit,  the  defendant  cannot  adduce  evidence  which  tends 
to  show  that  he  is  not  liable  at  all,  or  that  judgment  ought  not  to  have 
been  rendered  against  him.     Dunlap  v.  Horton,  412. 

45.  Parties,  Examination  of. —  In  actions  by  or  against  executors  or 

administrators.  —  When  an  action  is  revived,  on  the  death  of  the 
plaintiff"  pendente  lite,  in  favor  of  his  personal  representative,  the 
defendant  cannot  be  allowed  to  testify  on  the  trial  (Rev.  Code,  § 
2704)  as  to  any  transactions  with  the  deceased  in  his  lifetime.  David- 
son V.  Rothschild's  Adm'r,  104. 

46.  Same.  —  In  an  action  by  an  administratrix  on  a  promissory  note  payable 

to  her  intestate,  the  defendant  cannot  be  allowed  to  testify  that,  in  a 
conversation  between  him  and  the  plaintiff  about  the  note,  which  he 
demanded  from  her  on  the  ground  that  it  had  been  paid,  he  told  her 
that  he  had  paid  it  to  a  third  person,  by  the  direction  of  the  intestate, 
and  had  made  one  payment  in  his  presence:  these  declarations  come 
within  the  statutory  exception  (Rev.  Code,  §  2704),  that  a  party 
shall  not  be  allowed  to  testify  "  as  to  any  transaction  with  or  state- 
ment by  the  testator  or  intestate ; "  and  the  fact  that  the  plaintiff 
had  testified  as  to  the  same  conversation,  without  objection,  does 
not  render  the  evidence  competent.    Stallings's  Adm'r  v.  Hinson,  92. 
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47.  Same.  —  In  such  action,  the  defence  being  that,  by  the  direction  of 

the  intestate,  the  principal  debtor  had  paid  the  note  to  a  mercantile 
firm  of  which  his  co-defendant  was  a  partner,  and  which  had  in- 
demnified him  ao;ainst  the  suit,  another  partner  in  the  firm,  thoucrh 
not  a  party  to  the  record,  is  within  the  spirit  and  meaning  of  said 
section  2704,  and  consequently  is  incompetent  to  testify  "as  to  any 
transaction  with  or  statement  by  the  intestate."     lb.  92. 

48.  Same.  —  In  an  action  by  or  against  an  executor  or  administrator,  a 

witness  who  is  not  a  party  to  the  suit  may  testify  "  as  to  any  trans- 
action with  or  statement  by  "  the  testator  or  intestate  (Rev.  Code, 
§  2704),  and  a  party  is  competent  to  testify  to  any  other  facts.  Gools- 
bee's  AdrnW  v.  Fordham,  202. 

49.  Same.  —  An  executor,  when  sued  in  his  representative  character,  may 

testify  in  his  own  behalf,  as  to  admissions  made  by  the  plaintiflP  since 
the  testator's  death;  the  statute  (Rev.  Code,  §  2704)  only  renders 
him  incompetent  to  testify  "  as  to  any  transaction  with  or  statement 
by  the  testator."     Avery's  Ex'rs  v.  Avery,  193. 

50.  Presumptions.  —  Presumption  of  death  of  absent  person,  from  lapse  of 

time  without  intelligence.  —  The  presumption  of  the  death  of  an  ab- 
sent person,  after  the  lapse  of  seven  years  without  intelligence,  has 
less  force  here  than  in  the  country  where  the  law  on  this  subject 
originated,  and  does  not  arise  where  the  absent  person  is  known  to 
have  acquired  a  domicil  in  another  state  ;  and  where  the  presump- 
tion is  sought  to  be  established  by  the  affidavits  of  witnesses  who 
have  no  interest  in  the  absent  person,  being  neither  relatives,  friends, 
nor  members  of  the  family,  their  testimony  is  overcome  and  destroyed 
by  the  testimony  of  one  credible  witness,  who  is  well  acquainted  with 
the  absent  person,  knows  his  handwriting,  and  has  received  a  letter 
from  him  within  the  period  of  seven  years.     Smith  v.  Smith,  156. 

51.  Existence  of  law  merchant  in  Louisiana.  —  A  bill  of  exchange  drawn 

in  Alabama,  on  parties  in  Louisiana,  and  payable  there,  being  a  for- 
eign bill  under  our  statute  (Rev.  Code,  §  1857),  is  governed  by  the 
law  merchant,  which  is  judicially  known  to  our  courts  as  a  part  of 
the  common  law,  and  which  will  be  presumed  to  prevail  in  Louisiana 
as  to  the  manner  of  making  demand  and  protest,  unless  affirmatively 
shown  to  have  been  changed  by  statute  or  commercial  usage.  Don- 
egan  if  Tabor  v.  Wood,  242. 

52.  Dedication  of  lands  to  public  use. — The  presumption  of  the  dedication 

of  land. to  the  public  depends  more  on  the  owner's  assent  than  on 
the  length  of  time  the  user  has  continued  ;  and  where  the  owner  has 
frequently  asserted  his  rights  against  the  public,  during  a  long  con- 
tinuance of  the  user,  the  court  may  properly  refuse  to  instruct  the 
jury  that  twenty-five  years  uninterrupted  use  of  the  land  as  a  public 
thoroughfare  amounted  to  a  dedication.     Quinn  v.  The  State,  353. 

53.  Payment  of  debt  from  executor  to  testator's  estate.  —  Where  a  father 

sold  land  to  his  son,  giving  bond  for  title  on  payment  of  the  pur- 
chase money,  and  died  before  all  the  purchase  money  was  paid  ;  and 
the  son  qualified  as  his  executor,  and  gave  bond  with  the  other  adult 
legatees  and  distributees  as  his  sureties ;  and  afterwards  sold  the 
land,  receiving  full  payment  of  the  purchase  money  from  his  vendee; 
and,  on  final  settlement  of  his  accounts  as  executor,  was  charged 
with  the  unpaid  balance  due  on  his  notes  for  the  purchase  money ; 
and  executions  on  this  decree,  against  him  and  his  sureties,  were  re- 
turned only  partially  satisfied  ;  and  the  administrators  de  bonis  non 
of  the  father's  estate  having  brought  ejectment  for  the  land,  the 
purchaser  filed  his  bill  in  equity,  asking  an  injunction  of  the  action 
at  law,  and  a  specific  performance  of  the  contract  between  father 
and  son,  —  held,  1st,  that  the  executor's  debt  to  the  estate  was  ex- 
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tinguished,  so  far  as  the  rights  and  interests  of  the  sureties  on  his 
bond  were  concerned,  but  not  as  against  the  other  legatees  and  dis- 
tributees ;  2d,  that  the  legatees  and  distributees  who  were  not 
sureties  on  his  bond  had  a  lien  on  the  land,  to  the  extent  of  their 
distributive  shares  of  the  unpaid  balance  of  the  purchase  money  due 
from  the  executor  to  his  father's  estate  ;  and,  3d,  that  the  purchaser 
from  said  executor,  on  paying  the  balance  due  to  them,  was  entitled 
to  an  injunction  of  the  action  at  law,  and  to  a  specific  performance  of 
the  contract  between  the  executor  and  his  father.  Breilling  v.  Clarke 
Sf  Co.  450. 

54.  Private  Writikgs.  —  Entries  in  physician's  books.  —  In  an  action  to 

recover  the  value  of  medical  services  rendered  by  a  deceased  phy- 
sician, if  the  original  entries  in  his  books  are  offered  in  evidence  by 
the  plaintiff  (Rev.  Code,  §  2700),  and  their  correctness  is  denied  on 
oath  by  the  defendant,  they  are  to  be  rejected,  and  excluded  from 
the  jury  ;  and  after  this  has  been  done,  the  defendant  has  no  right  to 
testify  in  his  own  behalf,  as  to  which  of  the  entries  are  correct,  and 
which  are  incorrect.     Weaver  v.  Morgan's  Executors,  142. 

55.  Entries  in  book  kept  by  deceased  party.  —  In  an  action  against  executors, 

to  recover  the  value  of  goods  and  chattels  belonging  to  plaintiff, 
which  were  received  and  sold  by  their  testator  in  his  lifetime,  entries 
in  a  memorandum  book  kept  by  him  are  not  competent  evidence  for 
the  defendants,  unless  they  are  shown  to  contain  the  registration  of 
some  fact  which  is  relevant  to  the  issues  on  trial,  and  to  have  been 
made  by  him  in  the  course  of  his  business  or  duty,  as  to  which,  if 
living,  he  would  be  competent  to  testify.  Avery's  Executors  v.  Avery, 
193. 

56.  Production   of  books  on  notice;   what  is  revisable.  —  When  notice  is 

served  on  a  party,  requiring  him  to  produce  on  the  trial  certain 
books  in  his  possession,  and  before  the  trial  is  commenced  he  an- 
nounces that  he  has  brought  them  into  court,  and  the  trial  is  there- 
upon begun,  the  action  of  the  court  during  the  trial,  compelling  the 
opposite  party  to  proceed,  notwithstanding  his  objection  that  all  the 
books  called  for  are  not  in  fact  produced,  is  matter  of  discretion, 
and  not  revisable  by  the  appellate  court.  Davidson  v.  Rothschild's 
Adm'r,  104. 

57.  Partnership  books.  —  On  the  statement  of  an  account  between  part- 

ners by  the  register,  under  a  general  order  of  reference,  the  partner- 
ship books  are  admissible  evidence.     Powers  v.  Dickie,  81. 

58.  Records,  and  Public  Writings.  —  Transcript  of  official  papers  in 

land  office ;  how  authenticated.  —  A  transcript  of  any  official  docu- 
ment in  any  land  office  in  this  State,  duly  certified  by  the  register, 
is  admissible  as  evidence  under  the  statute  (Rev.  Code,  §  2691), 
though  the  certificate  is  without  seal  and  without  date.  Stewart  v. 
Trenier,  492. 

59.  Authentication  of  record.  —  The  records  of  the  courts  of  this  State 

during  the  late  war,  having  passed  into  the  hands  of  the  correspond- 
ing officers  of  the  courts  now  existing,  may  be  authenticated  and 
proved  by  those  officers,  in  the  same  manner  as  the  records  of  the 
present  courts.  Sugg^s  Adm'r  v.  Wharton's  Adm'r,  686.  Also, 
Green's  Adm'r  v.  Scarborough,  137. 

60.  Variance.  —  Bribery ;  description  of  draft  or  order.  —  Where  the  in- 

dictment (under  Rev.  Code,  §  3564)  described  the  bribe  alleged  to 
have  been  received  by  the  defendant  as  a  draft  "  for  two  hundred 
and  ninety-eight  -^-^  dollars,  dated  May,  1870 ; "  and  the  draft  offered 
in  evidence  was  for  two  hundred  and  ninety-eight  dollars,  and  dated 
May  14,  1870,  —  held,  that  there  was  no  substantial  variance.  Diggs 
V.  The  State,  311. 
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61.  Burglary;  averment  and  proof  nf  ownership  of  house.  —  Under  an  in- 
dictment which  alleges  the  ownership  of  the  store  house  broken  into 
to  be  in  two  persons  jointly,  a  conviction  may  be  had  on  proof  that 
the  title  was  in  one  of  them  only,  while  both  of  them  carried  on 
business  in  it  as  merchants,  and  owned  the  goods  which  were  in  it. 
White  V.  The  State,  344. 

EXECUTION. 

1.  Fi.  fa.  for  costs  on  error  against  successful  appellant.  —  When  an  exe- 

cution for  costs  from  the  Supreme  Court,  against  the  appellee,  has 
been  returned  "  No  property  found  "  (Rev.  Code,  §  3531),  the  clerk 
may  issue  execution  in  his  own  name  against  the  appellant  for  the 
costs  actually  created  by  him,  although  he  was  the  defendant  in  the 
court  below.     Westcott  v.  Booth,  182. 

2.  Fi.  fa.  on  judgment  against  insolvent  estate.  —  When  an  estate  is  re- 

ported and  declared  insolvent,  after  the  rendition  of  a  judgment 
against  the  personal  representative,  an  execution  subsequently  issued 
on  it,  if  not  wholly  void,  is  irregular,  and  is  not  sufficient,  on  a  re- 
turn of  "  no  property  found,"  to  authorize  an  execution  against  the 
executor  or  administrator  personally.     McGehee  v.  Lornax,  131. 

3.  Stay  of  execution  on  judgment  against  garnishee.  —  If,  after  the  ren- 

dition of  judgment  against  a  garnishee,  the  defendant  in  the  original 
suit  or  judgment  claims  the  debt  as  exempt  from  final  process,  and 
judgment  creditors  of  the  plaintiff  also  sue  out  garnishments  to  reach 
it,  there  ought  to  be  a  stay  of  execution  until  these  matters  are  de- 
termined.    South  Sf  North  Ala.  Railroad  Co.  v.    Falkner,  116. 

4.  Sale  of  land  under  fi.  fa.  on  first  day  of  return  term.  —  A  sale  of  land 

under  execution  by  the  sheriff",  on  the  first  day  of  the  term  to  which 
the  writ  is  returnable,  is  void,  the  return  day  being  then  past. 
Sheppard  v.  Rhea,  125. 

5.  Sale  of  lands  under  execution  after  defendant's  death.  —  An  execution, 

issued  after  the  defendant's  death,  was  void  at  common  law  ;  but 
under  the  statutes  of  this  State  (Rev.  Code,  §  2875),  if  an  execution 
is  received  by  the  sheriff  during  the  defendant's  lifetime,  and  levied 
on  his  lands,  the  lands  may  be  sold  under  an  alias  issued  after  his 
death  without  the  lapse  of  an  entire  term,  unless  his  estate  has  been 
declared  insolvent.     Hurt  v.  Nave's  Adm'r,  459. 

6.  When  sheriffs  sale  under  execution  will  he  set  aside  on  motion.  —  A 

sheriff's  sale  of  lands  under  execution  will  be  set  aside  on  motion, 
where  the  proof  shows  that  by-standers  were  deterred  from  bidding 
at  the  sale  by  the  irregularities  committed  by  him  in  conducting  it, 
and  that  the  lands  were  knocked  off  at  a  grossly  inadequate  price. 
Ih.  459. 

7.  Time  within  which  m,otion  to  set  aside  sale  may  he  made.  —  Where  lands 

are  sold  imder  execution  against  a  deceased  defendant,  whose  ad- 
ministrator is  charged  with  complicity  in  the  irregularities  committed 
by  the  sheriff,  a  motion  to  set  aside  the  sale,  made  by  the  succeeding 
administrator,  at  the  first  term  of  the  court  next  after  his  appoint- 
ment, is  not  too  late.     lb.  459. 

8.  Judgment  by  confession  :  agreement  between  judgment  creditor  and  debtor, 

as  to  lands  sold  under  execution.  —  A  judgment  by  confession,  ob- 
tained partly  by  promises  of  leniency,  and  partly  by  threats  of  suing 
out  an  attachment,  is  not  fraudulent  and  void  as  against  other  cred- 
itors ;  and  where  the  debtor's  lands  are  sold  under  execution  issued 
on  such  confessed  judgment,  and  are  bought  at  the  sale  by  the  judg- 
ment creditor,  an  agreement  between  them,  entered  into  before  the 
sale,  but  reduced  to  writing  after  it,  that  the  debtor  shall  cultivate 
the  lands  for  the  ensuing  year,  and  assist  in  reselling  them  at  an  in- 
creased price,  the  net  profits  arising  from  the  farming  operations, 
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or  from  a  resale,  to  belong  exclusirely  to  the  creditor,  and  to  be  ap- 
plied by  him  towards  the  payment  or  reduction  of  other  demands 
held  by  him  against  the  debtor,  on  which  suits  were  then  pending  ; 
but  that  the  creditor's  title  to  the  land,  under  his  purchase  at  the 
sheriff's  sale,  should  not  be  at  all  impaired  or  affected  by  the  agree- 
ment, —  is  not  fraudulent  as  against  other  creditors,  and  does  not 
vitiate  the  sale.     Ragland  v.  Cantrell,  294. 

EXECUTORS   AND   ADMINISTRATORS. 

1 .  County  administralor  ;  discharge  of  sureties  on  official  bond.  —  The  gen- 

eral administrator  of  a  county  is  not  a  "  public  officer,"  within  the 
meaning  of  section  183  of  the  Revised  Code,  which  authorizes  the 
discharge  of  the  sureties  "  upon  the  official  bond  of  any  public  oflScer 
required  to  be  approved  by  the  judge  of  the  Circuit  Court,  or  judge 
of  probate,  or  chancellor."  (Saffold,  J.,  dissenting.)  Mitchell  v. 
Nelson,  88. 

2.  Grant  of  letters  of  administration  de  bonis  non.  —  A  grant  of  letters  of 

administration  de  bonis  non  cannot  be  held  void  in  a  collateral  pro- 
ceeding, because  it  does  not  show  the  appointment  and  removal, 
resignation,  or  death  of  the  prior  administrator.  Green's  Adm'r  v. 
Scarborough,  137. 

3.  Administralor  de  facto.  —  A  person  who  was  appointed  administrator  de 

bonis  non  by  a  Probate  Court  of  this  State  in  1862,  on  the  ground 
that  the  administrator  in  chief  was  then  absent  in  the  army  of  the 
Confederate  States,  and  who  continued  to  act  in  that  capacity  until 
1867,  when  his  appointment  was  revoked  and  declared  null  and  void, 
is  to  be  regarded  as  an  administrator  de  facto  ;  a  payment  of  money 
to  him  by  the  purchaser  of  lands  sold  by  the  administrator  in  chief, 
and  his  deed  to  the  purchaser,  are  both  valid.     lb.  137. 

4.  Grant  of  administration  de  bonis  non.  —  A  grant  of  letters  of  administra- 

tion de  bonis  non  is,  in  a  collateral  proceeding,  prima  facie  evidence 
that  there  was  a  vacancy  in  the  administration ;  and  the  mere  proof 
of  a  final  settlement  by  the  preceding  administrator,  in  which  he 
•was  not  formally  discharged,  is  not  sufficient  to  show  the  invalidity 
of  the  appointment.     Chappell  v.  Doe  d.  Williamson,  153. 

5.  Grant  of  administration  in  1866,  to  county  administrator  appointed  in 

1862.  —  A  grant  of  letters  of  administration  on  a  particular  estate  in 
1866,  to  a  general  county  administrator,  who  was  acting  in  that  ca- 
pacity under  a  grant  of  letters  by  the  Probate  Court  in  1862,  is  valid 
until  revoked,  and  the  invalidity  of  the  former  grant  is  no  defence 
to  a  citation  to  make  settlement  of  the  latter.  Sheppard  v.  Gilt's 
Adm'r,  162. 

6.  Grant  of  administration  by  Probate  Court  in  1862.  — Letters  testamen- 

tary, or  of  administration,  granted  by  a  Probate  Court  in  this  State 
in  1862,  are  not  void,  and  are  sufficient  to  authorize  the  person 
therein  appointed,  before  administration  is  granted  to  any  other 
person,  to  report  the  estate  insolvent.     McGehee  v.  Lomax,  131. 

7.  Liability  of  administrator  for  failure  to  comply  with  terms  prescribed  by 

order  of  sale.  —  When  an  administrator  sells  personal  property  under 
an  order  of  the  Probate  Court,  which  directs  him  to  take  "  the  notes 
of  the  purchaser  with  at  least  two  sufficient  sureties  ; "  and  reports 
to  the  court  that  he  has  made  the  sale,  and  that  the  purchaser  has 
complied  with  the  terms  prescribed,  —  he  is  liable  for  any  loss  occur- 
ring from  his  failure  to  comply  with  the  terms  prescribed  by  the 
order,  and  cannot  relieve  himself  from  liability  by  showing  that  the 
two  persons,  whose  notes  he  took,  were  solvent  at  that  time,  but 
have  since  become  insolvent.     Payne's  Adm'r  v.  Pippey  Sj-  Co.  599. 

8.  Personal  liability  of  executor  or  administrator  on  judgment  rendered  be- 

fore report  of  insolvency.  —  The  act  approved  February  16,  1867,  ex- 
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tending  the  time  for  declaring  estates  insolvent,  and  declaring  that 
no  executor  or  administrator  "  shall  be  liable  for  any  failure  to  re- 
turn such  estate  insolvent  since  the  11th  day  of  January,  1861  " 
(Rev.  Code,  §  2151),  applies  to  a  judgment  which  was  rendered 
prior  to  its  passage,  and  prevents  such  judgment  from  imposing  a 
personal  liability  on  the  executor  or  administrator,  who  afterwards 
(within  the  time  allowed  by  that  act)  reports  the  estate  insolvent  ; 
and  such  judgment  creditor  is  bound  by  the  decree  of  insolvency, 
whether  he  appeared  and  contested  it  or  not.  Ih.  131. 
9.  Liability  nf  administrator  for  uncollected  notes.  —  To  charge  an  admin- 
istrator with  the  amount  due  on  a  promissory  note,  which  was  re- 
ceived by  him  from  his  predecessor  in  the  administration,  the  onus 
of  showing  that  it  might  have  been  collected  by  the  exercise  of  due 
diligence  is  on  the  party  seeking  to  charge  him.  Sheppard  v.  GiWs 
Adm'r,  162. 

10.  Actions  by  or  against  executors  or  administrators;  to  what  parties  and 

toitnesses  may  testify.  —  In  an  action  by  or  against  an  executor  or  ad- 
ministrator, a  witness  who  is  not  a  party  to  the  suit  may  testify  "  as 
to  any  transaction  with  or  statement  by  "  the  testator  or  intestate 
(Rev.  Code,  §  2704),  and  a  party  is  competent  to  testify  to  any 
other  facts.     Goolsbee's  Adm'r  v.  Fordham,  202. 

11.  Competency  of  parties  as  ivitnesses,  in  suits  against  executors.  —  An  ex- 

ecutor, when  sued  in  his  representative  character,  may  testify  in  his 
own  behalf,  as  to  admissions  made  by  the  plaintiff  since  the  testa- 
tor's death  ;  the  statute  (Rev.  Code,  §  2704)  only  renders  him  in- 
competent to  testify  "  as  to  any  transaction  with  or  statement  by  the 
testator."     Avery's  Executors  v.  Avery,  193. 

12.  Same.  —  In  an  action  by  an  administratrix,  on  a  promissory  note  pay- 

able to  her  intestate,  the  defendant  cannot  be  allowed  to  testify  that, 
in  a  conversation  between  him  and  the  plaintiff  about  the  note,  which 
he  demanded  from  her  on  the  ground  that  it  had  been  paid,  he  told 
her  that  he  had  paid  it  to  a  third  person,  by  the  direction  of  the  intes- 
tate, and  had  made  one  payment  in  his  presence :  these  declarations 
come  within  the  statutory  exception  (Rev.  Code,  §  2704),  that  a 
party  shall  not  be  allowed  to  testify  "as  to  any  transaction  with  or 
statement  by  the  testator  or  intestate,"  and  the  fact  that  the  plain- 
tiff had  testified  as  to  the  same  conversation,  without  objection,  does 
not  render  the  evidence  competent.    Stallings's  Adm'r  v.  Hinson,  92. 

13.  Same.  — In  such  action,  the  defence  being  that,  by  the  direction  of 

the  intestate,  the  principal  debtor  had  paid  the  note  to  a  mercantile 
firm  of  which  his  co-defendant  was  a  partner,  and  which  had  indem- 
nified him  against  the  suit,  another  partner  in  the  firm,  though  not  a 
party  to  the  record,  is  within  the  spirit  and  meaning  of  said  section 
2704,  and,  consequently,  is  incompetent  to  testify  ''  as  to  any  trans- 
action with  or  statement  by  the  intestate."     lb.  92. 

14.  Same.  —  When  an  action  is  revived,  on  the  death  of  the  plaintiff  pen- 

dente  lite,  in  favor  of  his  personal  representative,  the  defendant  can- 
not be  allowed  to  testify  on  the  trial  (Rev.  Code,  §  2704)  as  to  any 
transactions  with  the  deceased  in  his  lifetime.  Davidson  v.  Roths- 
child's Adm'r,  104. 

15.  Garnishment  against  executor,  as  debtor  of  himself.  —  A  garnishment  on 

a  judgment  may  be  sued  out  against  an  executor  in  his  oflficial  ca- 
pacity, although  the  judgment  is  against  himself  personally.  Dudley 
V.  Falkner,  148. 

16.  Execution  of  power  of  sale.  —  When  an  executor  applies  to  the  Pro- 

bate Court  for  an  order  to  sell  lands,  and  sells  as  directed  in  the 
order,  and  reports  the  sale  to  the  court,  and  recites  in  his  deed  to 
the  purchaser  that  the  sale  was  made  under  the  order  of  the  court, 
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the  validity  of  the  sale  depends  on  the  validity  of  the  order  ;  and  if 
the  order  is  void,  the  sale  cannot  be  upheld  on  the  ground  of  a  sup- 
posed power  of  sale  conferred  by  the  will.  (Saffold,  J.,  dissent- 
ing.) Jay  V.  Stein,  514. 
1 7.  Construction  of  will,  as  to  executor's  power  to  sell  lands  for  payment  of 
debts.  —  A  clause  in  these  words  :  "  I  do  hereby  appoint  my  beloved 
friend,  J.  H.,  as  executor  of  this  my  last  will  and  testament,  to  sell 
and  collect  such  property  or  debts  as  may  fall  into  his  hands,  pay  off 
such  lawful  claim  or  claims  as  may  be  justly  presented,  returning 
unto  each  heir  their  portion  thereof  according  to  law,"  —  does  not 
authorize  the  executor  to  sell,  for  the  payment  of  debts,  lands  de- 
vised by  the  will.     Williams's  Devisees  v.  Williams's  Adm'r,  440. 

EXEMPTION. 

1.  Affidavit  of  exemption.  —  An  affidavit,  or  claim  of  exemption,  made  in 

June,  1871,  against  a  judgment  rendered  in  January,  1869,  must 
show  that  the  claimant  is  the  head  of  a  family,  and  that  the  debt  on 
which  the  judgment  is  founded  was  contracted  after  the  adoption  of 
the  present  Constitution.  Soxtth  Sf  North  Ala.  Railroad  Co.  v.  Falk- 
ner,  115. 

2.  Exemption  of  wages  or  salary.  —  The  salary  of  the  president  of  a  rail- 

road company  is  not  exempt  from  attachment  or  garnishment  under 
the  Act  of  1868  (Session  Acts  1868,  p.  249),  which  exempts  "  the 
wages  of  laborers  and  employees ;  "  but  one  half  of  it  may  be  claimed 
as  exempt  under  former  laws  (Rev.  Code,  §  2883),  if  he  is  the  head 
of  a  family,  and  has  not  more  than  five  hundred  dollars'  worth  of  ex- 
empt property.     lb.  115. 

3.  Claim  of  exemption :    when  made.  —  When  property  is  seized  under 

attachment  by  the  sheriff,  he  is  not  required  to  restore  it  to  the  de- 
fendant on  demand,  unless  the  statutory  affidavit  and  claim  of  ex- 
emption (Rev.  Code,  §§  2885-6)  is  made  and  exhibited  to  him  within 
five  days  after  the  levy.     McBrayer  v.  Dillard,  174. 

4.  Who  may  claim  exemption.  —  It  may  be  gravely  doubted  whether  an 

absconding  debtor,  against  whom  an  attachment  has  been  sued  out 
on  the  ground  that  he  is  about  to  remove  from  the  State,  can  claim 
the  benefit  of  the  exemption  law.     lb.  1 74. 

5.  Exemption  Law  of  February  19,  1867;  when  of  force.  —  The  Exemp- 

tion Law  of  February  19,  1867  (Rev.  Code,  §  2884),  being  an  act  of 
the  provisional  government  which  has  never  been  repealed,  was  con- 
tinued in  force  by  the  act  approved  July  29,  1868  (Session  Acts 
1868,  p.  7),  but  was  not  ratified  by  that  act,  and  did  not  become  op- 
erative by  virtue  of  that  act.     lb.  174. 

6.  Exemption  from  taxation  in  favor  of  factories  and  machinery.  —  The 

16th  clause  of  the  3d  section  of  the  Revenue  Law  of  1868  (Session 
Acts  1868,  p.  299),  which  exempts  from  taxation  the  buildings  and 
machinery  of  certain  factories,  "  during  their  erection,  and  for  one 
year  after  they  commence  operations,"  does  not  apply  to  new 
machinery  added  to  a  factory  already  in  operation,  and  new  build- 
ings erected  for  the  accommodation  of  such  new  machinery.  Tal- 
lassee  Man.  Co.  v.  Spigener,  262. 
EXTINGUISHMENT.    See  Evidence,  53. 

FORGERY.    See  Criminal  Law,  34-36. 
FRAUD. 

1.  Proof  of  fraudulent  antedating  of  bill  of  sale ;  identity  of  navie  and  per- 
son. —  On  a  trial  of  the  right  of  property  in  a  stock  of  goods,  be- 
tween a  judgment  creditor  and  a  claimant  by  purchase  from  the 
defendant  in  execution,  under  a  bill  of  sale  bearing  date  prior  to  the 
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rendition  of  the  judgment,  it  is  competent  for  the  plaintiff"  to  prove 
that,  after  the  rendition  of  his  judgment,  the  defendant  in  execution 
went  into  the  office  of  an  attorney,  accompanied  by  a  person  who 
was  unknown  to  the  attorney,  but  who  was  introduced  to  him  as 
bearing  the  name  of  the  claimant,  and  wlio  requested  him  to  write  a 
transfer  of  said  stock  from  the  defendant  to  said  unknown  person. 
The  fact  tends  to  show  that  the  bill  of  sale  was  fraudulently  ante- 
dated, and  the  jury  might  infer  the  identity  of  person  from  the 
identity  of  name.  Moog  v.  Benedicks  Sf  Co.  512. 
2.  Retention  of  possession  of  goods  by  vendor,  as  evidence  of  fraud.  —  If 
the  vendor  retains  possession  of  a  stock  of  goods  after  a  sale,  and 
continues  to  sell  them  as  before,  this  is  merely  a  badge  of  fraud, 
which  is  susceptible  of  explanation ;  and  a  charge  which  instructs 
the  jury,  that  it  can  only  be  overcome  by  proof  of  compensation 
paid  to  him  as  agent  of  the  purchaser,  is  erroneous.     lb.  512. 

FRAUDS,  STATUTE  OF. 

1.  Promise  to  answer  for  debt,  ^c,  of  another.  —  The  statute  of  frauds,  re- 

quiring every  special  promise  to  answer  for  the  debt,  &c.,  of  another 
to  be  in  writing,  "  expressing  the  consideration  "  (Rev.  Code,  §  1862), 
does  not  apply  to  a  promissory  note,  executed  by  the  guardian  of  a 
person  non  compos  mentis,  and  signed  by  him  in  his  own  name  and 
that  of  his  ward.  Such  a  note,  when  sued  on,  imports  a  considera- 
tion, and  is  prima  facie  evidence  of  assets.  If  it  was  given  for  the 
debts  of  the  ward,  and  there  were  no  assets  of  his  estate  to  pay  it, 
this  would  show  a  want  of  consideration,  and  defeat  a  recovery  on 
the  note;  but  the  fact  that  it  had  been  filed  as  a  claim  against  the 
ward's  estate  after  his  death  would  constitute  no  defence  to  the 
action ;  and  the  fact  that  it  was  given  for  notes  or  accounts  which 
"were  settled,"  without  proof  of  payment,  would  be  no  defence. 
Davidson  v.  Rothschild's  AdmW,  104. 

2.  Parol  contract  for  purchase  of  land  enforced  against  agent  in  favor  of 

principal.  —  When  an  agent  receives  from  his  principal  money  to  be 
invested  in  lands  for  him,  and  uses  the  money  so  furnished  (with  his 
own  money)  in  making  the  purchase,  but  takes  the  title  in  his  own 
name,  and  repudiates  the  trust,  a  Court  of  Equity  will  enforce  the 
trust  against  him,  and  will  not  allow  him  to  set  up  the  statute  of 
frauds  in  his  defence,  on  the  ground  that  his  agency  was  without 
written  authority.    Firestone  v.  Firestone,  128. 

3.  Discharge  of  note  by  subsequent  parol  agreement.  —  A  verbal  agreement 

by  the  payee,  with  the  maker  of  a  promissory  note,  to  release  and 
discharge  the  latter  from  liability  on  the  note,  and  to  accept  in  his 
stead  a  third  person,  to  whom  the  maker  has  sold  property,  crediting 
the  price  with  the  amount  of  the  note,  and  who  signs  the  note  as  a 
maker  in  pursuance  of  such  agreement,  is  supported  by  a  sufficient 
consideration,  and  is  not  within  the  statute  of  frauds  ;  and  it  is  avail- 
able as  a  personal  defence  to  the  maker,  in  an  action  on  the  note  by 
a  transferee.     Carpenter  v.  Murphree  Sf  Jones,  84. 

FRAUDULENT  CONVEYANCES. 

1.  Voluntary  conveyance.  —  A  voluntary  conveyance  is  void  as  against 

existing  creditors,  and  will  be  set  aside  in  equity  at  the  instance  of  a 
creditor  who  has  exhausted  his  legal  remedies;  and  the  fact  that  the 
debtor  has  other  property,  which  might  be  subjected  to  the  payment 
of  his  debts,  is  not  available  as  a  defence  to  such  a  bill,  unless  pre- 
sented by  cross-bill  on  the  part  of  the  beneficiaries  under  the  deed. 
Leonard  Sf  Wife  v.  Forcheimer  Sf  Lassabe,  145. 

2.  Validity  of  conveyance  by  hisolvent  debtor,  to  family  relatives,  for  valuable 

consideration,  toith  secret  reservation  of  possession  to  himself.  —  The  bill 
in  this  case  was  filed  by  creditors  of  an  insolvent  debtor,  to  set  aside, 
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on  the  ground  of  fraud,  conveyances  of  all  his  property,  for  a  recited 
valuable  consideration,  to  his  family  relatives;  and  the  evidence  was 
held  to  be  insufficient  to  overcome  the  positive  denials  of  the  answers 
and  the  testimony  of  the  defendants  themselves.  Carter,  Kirlland 
§•  Co.  v.  Happel,  539. 

3.  Fraudulent  conveyance ;  distribution  of  proceeds  of  sale  of  property.  — 

When  a  conveyance,  executed  by  a  deceased  debtor  in  his  lifetime,  is 
set  aside  in  equity  as  fraudulent,  at  the  instance  of  creditors  existing 
at  the  time  of  its  execution,  only  those  creditors  who  join  in  the  bill 
can  share  in  the  proceeds  arising  from  a  sale  of  the  property  ;  and  if 
there  is  any  surplus  after  satisfying  their  debts,  it  goes  to  the  donees 
under  the  deed,  and  cannot  be  claimed  by  the  administrator  for  dis- 
tribution among  the  other  creditors.     Todd  v.  Neal's  Adm'r,  266. 

4.  Judgment  by  confession ;  agreement  between  judgment  creditor  and  debtor, 

as  to  lands  sold  under  execution.  —  A  judgment  by  confession,  obtained 
partly  by  promises  of  leniency,  and  partly  by  threats  of  suing  out  an 
attachment,  is  not  fraudulent  and  void  as  against  other  creditors ; 
and  where  the  debtor's  lands  are  sold  under  execution  issued  on 
such  confessed  judgment,  and  are  bought  at  the  sale  by  the  judg- 
ment creditor,  an  agreement  between  them,  entered  into  before  the 
sale,  but  reduced  to  writing  after  it,  that  the  debtor  shall  cultivate  the 
lands  for  the  ensuing  year,  and  assist  in  reselling  them  at  an  in- 
creased price,  the  net  profits  arising  from  the  farming  operations,  or 
from  a  resale,  to  belong  exclusively  to  the  creditor,  and  to  be  applied 
by  him  towards  the  payment  or  reduction  of  other  demands  held  by 
him  against  the  debtor,  on  which  suits  were  then  pending  ;  but  that 
the  creditor's  title  to  the  land,  under  his  purchase  at  the  sheriff's 
sale,  should  not  be  at  all  impaired  or  afl'ected  by  the  agreement,  — 
is  not  fraudulent  as  against  other  creditors,  and  does  not  vitiate  the 
sale.     Ragland  v.  Cantrell,  294. 

GARNISHMENT. 

1.  Garnishment  against  executor,  as  debtor  of  himself.  —  A  garnishment 

on  a  judgment  may  be  sued  out  against  an  executor  in  his  official 
capacity,  although  the  judgment  is  against  himself  personally.  Dud- 
ley v.  Falkner,  148. 

2.  When  garnishee   is  not  entitled  to  be  discharged  on  answer. — If  the 

answer  of  a  garnishee  shows  that  the  defendant  has  performed  ser- 
vices for  him,  under  a  contract  which  is  still  subsisting,  but  does  not 
show  the  time  when,  by  the  terms  of  the  contract,  the  compensation 
for  his  services  is  to  be  paid,  he  cannot  claim  to  be  discharged  on  his 
answer.     South  ^  North  Ala.  Railroad  Co.  v.  Falkner,  115. 

3.  Garnishment  of  railroad  company,  as  debtor  of  its  president.  —  When  a 

garnishment  is  sued  out  against  a  railroad  company,  as  the  debtor  of 
its  president,  and  its  answer  states  that  he  has  performed  services 
for  it  as  president,  but  that  his  salary  has  not  been  fixed  by  the 
board  of  directors,  judgment  may  be  rendered  against  the  company, 
on  its  answer,  for  the  amount  admitted  therein  to  have  been  paid  to 
his  inimediate  predecessors  for  the  performance  of  the  same  services; 
although  the  answer  further  states,  that  the  president  has  in  his 
hands  a  large  amount  of  money  and  other  property  belonging  to  the 
company,  for  which  he  has  never  accounted,  but  as  to  which  he  is 
not  in  default.     lb.  115. 

4.  Stay  of  execution  on  judgment  against  garnishee.  —  If,  after  the  rendition 

of  judgment  against  a  garnishee,  the  defendant  in  the  original  suit 
or  judgment  claims  the  debt  as  exempt  from  final  process,  and  judg- 
ment creditors  of  the  plaintiff  also  sue  out  garnishments  to  reach  it, 
there  ought  to  be  a  stay  of  execution  until  these  matters  are  de- 
termined,    lb.  115. 
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1.  Liability  of  guardian  for  money  horrowed  from  former  guardian. —  On 

final  settlement  of  a  guardian's  account,  he  is  properly  charo;ed  with 
money  of  his  ward,  which  he  borrowed  from  a  former  guardian,  giv- 
ing a  note  and  mortgage  to  secure  its  payment;  although  the  admin- 
istratrix of  the  former  guardian  refuses  to  surrender  the  note  and 
mortgage,  claiming  that  the  ward  is  indebted  to  her  intestate,  whose 
guardianship  has  never  been  settled.     Jay  v.  Martin,  192. 

2.  Liability  of  guardian  for  compound  interest.  —  A  guardian  is  not  charge- 

able with  compound  interest  on  funds  received  by  him,  unless  he  is 
shown  to  have  been  guilty  of  such  gross  neglect  as  is  evidence  of 
fraud  ;  and  the  mere  omission  to  make  annual  settlements  is  not  such 
neglect.     Childress  v.  Childress,  237. 

3.  Citation  to  guardian,  and  proceedings  preliminary  to  settlement.  —  In  a 

proceeding  to  compel  the  final  settlement  of  a  guai-dian's  accounts 
(Rev.  Code,  §§  2448-9,  2153-5),  the  citation  to  him  should  show  that 
a  final  settlement  is  contemplated  ;  if  he  fails  to  appear,  and  the  cita- 
tion is  proved  to  have  been  duly  served  on  him,  the  court  may  pro- 
ceed to  state  an  ex  parte  account  against  him;  after  which,  another 
citation  should  be  issued  and  served,  notifying  him  that  the  account 
has  been  so  stated,  and  of  the  day  on  which  the  court  will  proceed 
to  act  on  it ;  and  on  the  day  so  appointed,  if  he  again  fails  to  appear, 
and  the  second  citation  is  shown  to  have  been  duly  served,  the  court 
may  proceed  to  render  a  decree  in  accordance  with  the  account  as 
stated ;  but  the  decree  must  be  rendered  on  the  day  specified  in  the 
citation,  or  the  cause  must  be  shown  to  have  been  regularly  con- 
tinued from  that  day  to  a  subsequent  day.     lb.  237. 

HUSBAND   AND   WIFE. 

1.  Conveyance  of  land  by  husband  and  wife  having  no  title.  —  On  the  sale 

and  conveyance  by  husband  and  wife  of  land  to  which  neither  of 
them  has  any  title,  the  note  for  the  purchase  money  is  without  con- 
sideration ;  a  mortgage  on  the  land,  given  to  secure  it,  is  incapable 
of  being  foreclosed,  and  the  wife  is  not  estopped  from  setting  up  a 
title  to  the  land  subsequently  acquired  by  her.  Gonzales  v.  Hukil, 
260. 

2.  Execution  of  deed  by  husband  and  wife.  —  A  deed  for  lands  belonging 

to  a  married  woman's  statutory  separate  estate,  which  is  signed  and 
delivered  by  her  on  one  day,  and  by  her  husband  on  a  subsequent 
day,  properly  attested  and  proved  or  acknowledged,  is  valid  and  ef- 
fectual to  pass  her  title  as  of  the  day  of  its  execution  by  her.  Scotfs 
AdmW  V.  Griggs,  186. 

3.  Rescission  of  contract  for  sale  of  lands  by  married  woman.  — The  statu- 

tory power  which  a  married  woman  has  to  sell  and  convey  lands  be- 
longing to  her  separate  estate  (Rev.  Code,  §  2373),  includes  an  im- 
plied power  to  rescind  such  contract  for  her  own  protection,  and  on 
such  rescission  she  may  secure  the  repayment  of  the  purchase  money 
which  she  has  received  by  her  promissory  note,  secured  by  a  lien  on 
the  lands  evidenced  by  writing  ;  but  the  law  will  not  imply  such  a 
lien  in  the  absence  of  an  express  contract.     lb.  186. 

4.  When  married  ivoman  may  contract  and  sue  for  rent  of  lands  belonging  to 

statutory  separate  estate  ;  plea  of  coverture.  —  A  married  woman,  own- 
ing a  statutory  separate  estate  in  lands,  may,  with  the  assent  of  her 
husband,  make  a  valid  contract  for  the  rent,  and  sue  in  her  own 
name  on  the  contract,  unless  the  rent  is  claimed  by  her  husband  ; 
and  where  the  suit  is  brought  in  her  name,  by  her  husband  as  her 
agent,  a  plea  setting  up  the  plaintiff's  coverture,  either  in  abatement, 
or  in  bar,  is  bad.     Lyles  v.  Clements,  445. 
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ILLEGAL   VOTING.     See  Criminal   Law,  38,  39. 
INDICTMENT.     See  Criminal  Law,  40-56. 
INFANTS. 

1.  Sale  of  infant's  land  under  decree  of  Probate  Court  in  1863  ;  when  set 

aside.  — Where  the  real  estate  of  a  minor  was  sold  for  reinvestment, 
under  a  decree  of  the  Probate  Court,  in  1863,  and  payment  was 
made  in  Confederate  treasury  notes,  which  were  invested  in  Con- 
federate bonds,  and  wholly  lost  to  the  minor;  and  the  sale  was  re- 
ported to,  and  confirmed  by  the  Probate  Court,  and  a  deed  made  to 
the  purchaser  by  its  order,  —  a  court  of  equity  will  set  aside  the 
sale,  and  restore  the  land  to  the  minor,  as  against  the  original  pur- 
chaser, or  a  sub-purchaser  from  him  with  notfce.  Coster  v.  Barrett, 
196. 

2.  Partition.  — If  the  petition  is  filed  by  the  guardian  of  an  infant,  proof 

must  be  adduced  to  the  court,  by  depositions  taken  as  in  chancery 
cases,  that  a  sale  would  be  to  the  interest  of  the  infant ;  but,  if  the 
petition  is  tiled  by  one  of  the  adult  owners,  such  proof  is  not  neces- 
sary, although  the  petition  alleges  that  a  sale  would  be  to  the  interest 
of  the  infant  defendants.     Fennell  v.  Tucker,  453. 

INJUNCTION.    See  Chancery,  8,  9,  11. 

INSOLVENT  ESTATES. 

1.  Filing  and  verifying  claim.  —  A  claim  against  an  insolvent  estate  must 

be  filed  in  the  office  of  the  probate  judge,  and  verified  within  nine 
months  after  the  declaration  of  insolvency  (Rev.  Code,  §  2196),  al- 
though it  was  filed  in  said  office,  properly  verified,  before  the  decla- 
ration of  insolvency.     Brewer  §•  Co.  v.  Moseley's  Adrn'r,  79. 

2.  Same.  —  When  an  estate  has  been  declared  insolvent  by  the  Probate 

Court,  all  claims  against  it,  whether  reduced  to  judgment  or  not,  are 
transferred  to  that  court  for  settlement  and  payment  ;  and  any  claim 
not  duly  filed  and  verified  as  required  by  the  statute  (Rev.  Code,  § 
2196)  is  forever  barred.     McGehe.e  v.  Lomax,  131. 

3.  Fi.fa.  on  judgment.  —  When  an  estate  is  reported  and  declared  insol- 

vent after  the  I'endition  of  a  judgment  against  the  personal  repre- 
sentative, an  execution  subsequently  issued  on  it,  if  not  wholly  void, 
is  irregular,  and  is  not  sufficient,  on  a  return  of"  no  property  found," 
to  authorize  an  execution  against  the  executor  or  administrator  per- 
sonally,    lb.  131. 

4.  Personal  liability  of  executor  or  administrator  on  judgment  rendered  before 

report  of  insolvency.  —  The  act  approved  February  16,  1867,  extend- 
ing the  time  for  declaring  estates  insolvent,  and  declaring  that  no 
executor  or  administrator  *'  shall  be  liable  for  any  failure  to  return 
such  estate  insolvent  since  the  11th  day  of  January,  1861  "  (Rev. 
Code,  §  2151),  applies  to  a  judgment  which  was  rendered  prior  to 
its  passage,  and  prevents  such  judgment  from  imposing  a  personal 
liability  on  the  executor  or  administrator,  who  afterwards  (within 
the  time  allowed  by  that  act)  reports  the  estate  insolvent  ;  and  such 
judgment  creditor  is  bound  by  the  decree  of  insolvency,  whether  he 
appeared  and  contested  it  or  not.     lb.  131. 

5.  Filing  claim.  — A  claim  against  a  decedent's  estate,  on  which  a  suit  is 

pending  when  the  estate  is  declared  insolvent,  is  not  required  to  be 
filed  as  a  claim  against  the  insolvent  estate ;  but  the  declaration  of 
insolvency  should  be  specially  pleaded  (Rev.  Code,  §§  2208-9),  and 
the  judgment,  if  for  the  plaintiff,  should  be  certified  to  the  Probate 
Court.     Dolberry  v.  Trice's  Executor,  207. 

INSURANCE. 

1.  Construction  of  forfeiture  clawte  in  policy.  —  A  stipulation  in  a  policy  of 
life  insurance,  that  if  the  first  annual  premium  is  duly  paid,  default 
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in  subsequent  payments  shall  not  work  a  forfeiture  of  the  policy,  but 
the  holder,  on  surrendering  it  within  thirty  days  after  such  default, 
shall  receive  a  paid-up  policy  for  the  amount  which  the  value  of  the 
surrendered  policy,  ascertained  in  a  specified  way,  and  considered 
as  a  gross  single  premium,  would  buy  according  to  the  single  pre- 
mium rates  of  the  company,  cannot  be  construed  to  mean  that  the 
full  amount  of  the  policy  is  assured  to  the  holder  by  virtue  of  the 
payment  of  the  first  annual  premium.  Mound  City  Mutual  Life  In- 
surance Co.  V.  Hulh,  529. 
2.  Notice  printed  on  policy,  limiting  powers  of  agents  in  cases  of  forfeiture, 
held  modified  by  company's  course  of  dealing.  —  A  life  insurance  com- 
pany cannot  defeat  a  recovery  on  a  policy,  by  invoking  a  stipulation 
contained  in  a  notice  to  policy  holders,  printed  on  the  back  of  the 
policy,  that  its  agents  have  no  power  to  waive  a  forfeiture,  or  to  re- 
ceive a  premium  over-due,  when  the  conduct  and  course  of  dealing 
of  the  company  and  its  agent  have  been  such  as  justified  the  insured, 
when  making  an  over-due  payment,  in  believing  that  the  agent  had 
authority  to  receive  it.     lb.  529. 

INTEREST.     See  Guardian  and  Ward,  2. 

INTERNAL  REVENUE. 

Stamp  on  note.  —  Under  the  act  of  Congress  approved  July  13,  1866 
(U.  S.  Stats,  at  Large,  1865-67,  pp.  143-4,  §§  163,  165),  a  promissory 
note,  dated  and  delivered  in  December,  1867,  and  payable  one  day 
after  date,  on  which  suit  is  brought  in  January,  1871,  may  be  stamped 
when  offered  in  evidence  at  the  trial,  unless  the  stamps  were  design- 
edly omitted  with  intent  to  evade  the  revenue  laws  of  the  United 
States ;  and  where  the  stamps  so  affixed  are  cancelled  by  the  plain- 
tiff, in  the  presence  of  the  court,  before  the  note  is  offered  in  evi- 
dence, and  the  proper  date  is  affixed  to  the  cancellation,  the  failure 
to  write  the  initials  of  the  plaintiff's  name  on  the  stamp  so  cancelled 
does  not  affect  its  sufficiency.     Foster  v.  Holley's  Adm^rs,  593. 

JEOPARDY.     See  Criminal  Law,  66. 
JOINT  TENANTS.     See  Tenants  in  Common. 

JUDGMENTS. 

1.  Amendment  nunc  pro  tunc.  —  An  order  of  court,  or  minute-entry,  in 

these  words,  "  Continued  on  payment  of  all  the  costs  in  sixty  days, 
otherwise  the  case  is  dismissed,"  cannot  be  amended  at  a  subsequent 
term,  nunc  pro  tunc,  so  as  to  make  it  show  that  the  continuance  was 
granted  to  the  defendant  on  the  condition  that,  if  the  costs  were  not 
paid  within  the  specified  time,  judgment  should  go  against  him,  unless 
there  is  sufficient  record  evidence  to  authorize  the  amendment.  Dun- 
lap  v.  Horton,  412.  . 

2.  Same.  —  Where  the  clerk,  in  transcribing  the  docket,  by   mistake 

enters  a  cause,  in  which  the  defendant  is  sued  individually,  so  as  to 
make  it  appear,  as  in  the  last  preceding  cause  on  the  docket,  that 
the  action  is  against  him  as  the  executor  of  an  insolvent  estate ; 
and  the  court,  by  inadvertence,  not  noticing  the  mistake,  enters  the 
same  judgment  as  in  the  last  preceding  cause  ;  and  the  judgment 
so  entered  is  totally  foreign  and  inapplicable  to  the  complaint  ;  the 
plaintiff  may  have  the  erroneous  judgment  set  aside  at  a  subsequent 
term,  and  the  cause  reinstated  on  the  docket  as  in  statu  quo ;  but  he 
cannot  have  the  judgment  amended  and  rendered,  nunc  pro  tunc,  so 
as  to  convert  it  into  a  judgment  by  nil  dicit  conformable  to  the  com- 
plaint, when  no  such  judgment  was  in  fact  taken.  Ford  v.  Tinckant 
Sf  Brother,  568. 

3.  Assignment.  —  Judgments  are  assignable,  and  the  assignee  may  show 
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his  title,  though  it  seem  to  contradict  the  recitals  of  the  record. 
Allgoodv.  Whitley,  215. 

4.  Conclusiveness.  —  In  an  action  on  a  judgment,  its  validity  cannot  be 

impeached  by  showing  that  the  note  on  which  it  was  founded  was 
given  for  a  loan  of  Confederate  treasury  notes,     lb.  215. 

5.  Admissibility  as  evidence.  —  In  an  action  on  a  judgment,, brought  by 

the  plaintiff  therein  for  the  use  of  another  person  as  administrator, 
the  only  issue  being  the  ownership  of  the  judgment  by  the  beneficial 
plaintiff,  the  judgment  itself,  though  in  favor  of  the  plaintiff  individ- 
ually, is  competent  evidence ;  and  the  record  of  his  final  settlement 
as  administrator,  showing  that  "  he  had  the  benefit  of  the  note  which 
was  the  basis  of  said  judgment,"  is  also  competent  and  admissible 
evidence,     lb.  215. 

6.  Conclusiveness.  —  A  judgment  of  the  Circuit  Court,  overruling  and  re- 

fusing a  motion  "  to  be  recognized  and  permitted  to  act  as  solicitor 
of  said  county,"  made  by  a  person  who  claims  the  office,  and  resisted 
by  another  who  is  exercising  its  duties,  is  no  bar  to  a  subsequent  pro- 
ceeding in  the  nature  of  a  quo  warranto,  sued  out  in  the  name  of  the 
State,  by  the  plaintiff  in  the  motion  as  relator,  and  against  the  person 
so  in  possession.     Lee  v.  The  State,  44. 

7.  Conclusiveness  of  probate  decree. —  A  decree  of  the  Probate  Court 

against  an  administrator,  in  favor  of  a  distributee,  is  conclusive  evi- 
dence of  the  amount  due  to  the  distributee  at  the  time  of  its  ren- 
dition ;  and  in  an  action  by  the  distributee  against  a  surety  on  the 
administrator's  bond,  parol  evidence  of  advancements  made  by  the 
intestate  in  his  lifetime,  or  of  payments  by  the  administrator  prior  to 
the  rendition  of  the  decree,  cannot  be  received  to  reduce  the  amount. 
Cousins  V.  Jackson,  236. 

8.  Judgment  in  unlaivful  detainer ;  not  conclusive  as  to  damages.  —  A  judg- 

ment recovered  before  a  justice  of  the  peace,  in  an  action  of  un- 
lawful detainer  (Rev.  Code,  §§  3305,  3311-12),  is  not  a  bar  to  a 
subsequent  action  for  damages  sustained  either  before  or  after  its 
rendition,  which  were  not  in  fact  recovered  by  it.  Belshaw  v.  Moses 
§-  Brother,  283. 
!).  Writ  of  inquiry ;  what  evidence  is  admissible  for  defendant,  on  execution 
of. —  On  the  execution  of  a  writ  of  inquiry,  after  judgment  by  de- 
fault or  nil  dicit,  the  defendant  cannot  adduce  evidence  which  tends 
to  show  that  he  is  not  liable  at  all,  or  that  judgment  ought  not  to 
have  been  rendered  against  him.     Dunlap  v.  Horton,  412. 

10.  Judgment  by  confession;  agreement  between  judgment  creditor  and  debtor, 

as  to  lands  sold  under  execution.  —  A  judgment  by  confession,  obtained 
partly  by  promises  of  leniency,  and  partly  by  threats. of  suing  out  an 
attachment,  is  not  fraudulent  and  void  as  against  other  creditors ;  and 
where  the  debtor's  lands  are  sold  under  execution  issued  on  such 
confessed  judgment,  and  are  bought  at  the  sale  by  the  judgment  cred- 
itor, an  agreement  between  them,  entered  into  before  the  sale,  but 
reduced  to  writing  after  it,  that  the  debtor  shall  cultivate  the  lands 
for  the  ensuing  year,  and  assist  in  reselling  them  at  an  increased 
price,  the  net  profits  arising  from  the  farming  operations,  or  from  a 
resale,  to  belong  exclusively  to  the  creditor,  and  to  be  applied  by 
him  towards  the  payment  or  reduction  of  other  demands  held  by 
him  against  the  debtor,  on  which  suits  were  then  pending ;  but  that 
the  creditor's  title  to  the  laud,  under  his  purchase  at  the  sheriff's 
sale,  should  not  be  at  all  impaired  or  affected  by  the  agreement, — 
is  not  fraudulent  as  against  other  creditors,  and  does  not  vitiate  the 
sale.     Kagland  v.  Canlrell,  294. 

11.  Confederate  judgments.  —  Judgments  rendered  by  the  courts   of  this 

State  during  the  late  war  stand  on  no  higher  ground  than  foreign 
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judgments ;  they  may  be  enforced  by  action  of  debt  at  law,  but  not 
by  bill  in  chancery.     Bevans  v.  Henry,  123. 

12.  Judicial  acts  of  state  courts  in  1861-65,  and  proof  of  their  records.  — 

The  judicial  acts  of  the  courts  of  this  State  in  1861-65  are  not  void, 
and  their  records,  having  passed  into  the  keeping  of  corresponding 
officers  of  the  present  courts,  are  provable  in  the  same  manner  as 
the  records  of  the  present  courts.  Green's  Adm'r  v.  Scarborough, 
137.     Also,  Sugg's  AdniW  v.  Winston^s  Adrn'x,  586. 

13.  Form  of  judgment  in  detinue.  —  In  detinue  for  a  great  pumber  of  tools 

and  instruments  of  various  kinds,  belonging  to  the  business  of  a 
photographist,  a  verdict  in  these  words,  "  We,  the  jury,  find  for 
the  plaintiff,  and  not  finding  it  practicable  to  assess  the  value  of 
each  article  sued  for  separately,  we  assess  the  value  of  the  whole 
at  S2,000,  and  we  assess  the  damage  for  its  detention  at  $250,"  is 
sufficiently  formal  to  support  a  judgment  for  the  plaintiff^  if  not  ob- 
jected to  in  the  court  below  ;  and  a  judgment  on  such  verdict,  "  that 
the  plaintiff  have  and  recover  of  the  defendant  the  property  sued  for 
herein,  and  described  in  the  complaint,  or  its  value  so  assessed  by 
the  jury  for  the  detention  thereof,"  contains  nothing  of  which  the 
defendant  can  complain  on  error.     Wilson  v.  Barnes,  134. 

14.  Judgment  on  note  payable  '^in  specie."  —  A  judgment  on  a  promissory 

note  dated  in  October,  1864,  and  payable  "in  specie,"  should  be  for 
so  many  dollars  only,  and  not  for  so  many  dollars  "  in  gold  or  silver 
coin."     Glover  v.  BoMmis,  219. 
JUDICIAL  NOTICE.     See  Evidence,  24,  25. 

JURISDICTION. 

1.  Of  City  Court  of  Eufaula.  —  Under  the  act  creating  the  City  Court  of 

Eufaula  (Session  Acts  1869-70,  pp.  104-5),  that  court  has  jui-is- 
diction  of  a  proceeding  in  the  nature  of  a  quo  toarranto,  sued  out 
on  the  relation  of  a  private  person,  to  test  the  defendant's  right 
to  the  office  of  solicitor  of  Barbour  County.     Lee  v.  The  State,  44. 

2.  City  Court  of  Montgomery  ;  jurisdiction  of  criminal  case  on  change  of 

venue.  —  The  City  Court  of  Montgomery  has  jurisdiction,  on  change 
of  venue,  to  try  a  criminal  case  originating  in  another  county. 
Lewis  V.  The  State,  1. 

3.  Competency  of  presiding  judge.  —  On  a  trial  under  an  indictment  for 

burglary,  it  is  no  objection  to  the  competency  of  the  presiding  judge 
(Rev.  Code,  §  635)  that  he  is  connected  by  marriage  with  the  pros- 
ecutor, who  is  the  owner  of  the  building  charged  to  have  been 
broken  and  entered.     Newman  v.  The  State,  9. 

4.  Jurisdiction  of  justice.  —  On  appeal  from  the  judgment  of  a  justice  of 

the  peace  in  an  action  for  the  recovery  of  personal  property  in  specie, 
the  value  of  the  property  not  being  alleged  in  the  complaint,  the 
jurisdiction  of  the  justice  is  not  determined  b^'  the  amount  of  the 
recovery  before  him.     House  v.  Lassiter,  307. 

6.  Same.  —  Under  the  present  Constitution  (Art.  VI.  §  13),  the  juris- 
diction of  a  justice  of  the  peace,  in  civil  cases,  extends  to  one  hun- 
dred dollars ;  and  this  provision  embraces  suits  commenced  by  at- 
tachment.    Solomon  \.  Ross,  198. 

6.  Maritime  contract ;  jurisdiction  of  state  courts  to  enforce  by  admiralty 
process.  —  Where  supplies  are  furnished  in  the  port  of  Mobile,  at  the 
instance  of  the  master,  for  the  use  of  a  steamboat  duly  enrolled  in 
that  port,  and  plying  between  Mobile  and  Columbus,  Mississippi,  this 
creates  a  maritime  contract,  which  cannot  be  enforced,  by  admiralty 
process,  in  the  state  courts  ;  and  this,  whether  Mobile  was  the  home 
port  of  the  vessel  or  not.     Murphy  v.  Mobile  Trade  Company,  436. 
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JURORS,  AND  JURY. 

1.  Organization  of  jury.  — In  the  organization  of  a  jury,  on  the  trial  of  a 

contest  as  to  the  validity  of  a  will,  the  court  may  require  the  entire 
list  of  jurors  summoned  to  be  exhausted  before  resorting  to  tales- 
men ;  and  when  talesmen  are  summoned,  all  of  them  should  be 
drawn  and  passed  on  before  others  are  summoned  to  supply  the 
places  of  those  who  have  been  challenged.     Barker  v.  Bell,  284, 

2.  Oath  of  petit  jury.  —  When  the  record  shows  that  the  jury,  in  a  crim- 

inal case,  were  sworn  "  well  and  truly  to  try  the  issue  joined,"  omit- 
.  ting  the  words,  "  and  true  verdict  render  according  to  the  evidence  " 
(Rev.  Code,  §  4092),  this  is  a  substantial  compliance  with  the  stat- 
ute. Edwards  v.  The  State,  334;  also,  Walker  v.  The  State,  369; 
Mc Culler  v.  The  State,  39;  Luke  v.  The  State,  30. 

3.  Trial  by  jury.  —  In  a  proceeding  by  quo  warranto,  all  the  facts  being 

admitted  by  the  parties,  and  there  being  no  conflict  or  dispute  about 
them,  there  is  no  error  in  refusing  a  trial  by  jury,  since  it  only  re- 
mains for  the  court  to  pronounce  the  law  on  the  admitted  facts.  Lee 
v.  The  State,  44. 

4.  Separation  of  petit  jury.  —  The  separation  of  the  jury  charged  with  the 

trial  of  a  criminal  case,  pending  the  trial,  is  within  the  discretion  of 
the  primary  court,  and,  if  not  objected  to  by  the  prisoner,  is  not  re- 
visable  on  error.     Robbins  v.  The  State,  394. 

5.  Same.  —  Regularly,  the  jury  ought  to  be  kept  together  until  they 

agree  on  their  verdict,  and  the  verdict  ought  to  be  reported  to  the 
court ;  but  how  and  when  this  shall  be  done  is  matter  of  discretion, 
and  is  not  revisable  on  error,  unless  the  party  complaining  affirma- 
tively shows  injury.     Grace  v.  McKissack,  164. 
JUSTICE  OF  THE  PEACE. 

1.  Jurisdiction.  —  On  appeal  from  the  judgment  of  a  justice  of  the  peace 

in  an  action  for  the  recovery  of  personal  property  in  specie,  the  value 
of  the  property  not  being  alleged  in  the  complaint,  the  jurisdiction  of 
the  justice  is  not  determined  by  the  amount  of  the  recovery  before 
him.     House  v.  Lassiter,  307. 

2.  Same.  —  Under  the  present  Constitution  (Art.  VI.  §  13),  the  jurisdic- 

tion of  a  justice  of  the  peace,  in  civil  cases,  extends  to  one  hundred 
dollars;  and  this  provision  embraces  suits  commenced  by  attach- 
ment.    Solomon  v.  Ross,  198. 

3.  Remittitur  of  excess  above  justice's  jurisdiction.  —  When  an  attachment  is 

issued  by,  and  returnable  before  a  justice  of  the  peace,  and  the  sum 
claimed,  with  interest,  exceeds  one  hundred  dollars,  the  plaintiff  may 
release  the  excess  against  the  defendant's  objection,  and  thus  bring 
the  case  within  the  jurisdiction  of  the  justice.     lb.  198. 

4.  Trial  on  appeal.  —  On  appeal  from  a  judgment  rendered  by  a  justice  of 

the  peace  (Rev.  Code,  §  2J72),  the  case  must  be  tried  "according  to 
equity  and  justice,  without  regard  to  any  defect  in  the  summons  or 
other  proceeding  before  the  justice."     lb.  198. 

5.  Judgment  on  affirmance  in  appeal  case.  —  In  an  appeal  case  from  a 

Justice's  Court,  if  the  judgment  is  affirmed,  it  should  be  rendered 
against,  the  surety  as  well  as  the  principal,  and  should  include  the 
costs  of  the  Justice's  Court  as  well  as  of  the  Circuit  Court.  Rawles 
v.  James,  184. 

6.  Damages  for  delay.  —  On  appeal  from  a  justice's  judgment  (Rev.  Code, 

§§  2660,  2774),  it  is  not  error  for  the  court  to  leave  to  the  jury  the 
decision  of  the  question  whether  the  appeal  was  taken  for  delay 
merely,  with  a  view  to  estimating  the  plaintifTs  damages.  Crump 
V.  Battles,  223. 

7.  Same.  —  Appeal  cases  from  a  Justice's  Court  come  within  the  pro- 

visions of  the  ordinance  approved  December  6,  1867  (Session  Acts 
1868,  p.  182),  which  allows  only  five  per  cent,  damages  in  cases  of 
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appeal,  and  to  this  extent  changes  the  statute  (Rev.  Code,  §  2744) 
allowing  fifteen  per  cent,  damages  on  appeals  taken  for  delay  merely. 
Crump  V.  Battles,  223. 

LANDl^ORD  AND  TENANT. 

Liability  of  tenant  holding  over  after  expiration  ofterm.  —  If  a  tenant, 
when  informed  by  his  landlord,  during  the  term,  that  an  increased 
rent  will  be  demanded  for  the  next  year,  remains  silent,  and  after- 
wards holds  over  beyond  his  term,  he  will  be  presumed  to  have  ac- 
quiesced in  the  proposed  change,  and  will  be  bound  to  pay  the 
Increased  rent  specified ;  but  if  he  expressly  declares,  when  so  in- 
formed, that  he  will  not  pay  the  sum  demanded,  no  such  presumption 
can  be  raised  against  him  from  the  mere  fact  of  his  holding  over ;  he 
then  becomes  merely  a  tenant  at  will,  and  only  liable  for  the  value  of 
the  use  and  occupation  while  he  continues  in  possession.  Mealier  v. 
Pomeroy,  146. 

LAND  TITLES. 

1.  Ancient  French  claim  of  Nicholas  Baudin's  heirs  to  island  Mon  Louis.  — 

The  cession  by  the  French  government  of  Louisiana,  1710-13,  to 
Nicholas  Baudin,  of  "the  land  of  Grosse  Point,  to  begin  at,  and 
run  along  the  course  of  Fowl  River,  till  it  reaches  the  Oysters 
(Oyster  Pass),  which  separates  Massacre  Island  from  the  main 
land;"  purporting  to  convey  "the  entire  cession  and  transfer  of  the 
said  land,  with  its  circumstances  and  dependencies,  in  order  that  he, 
his  children,  heirs,  or  assigns,  may  enjoy  and  use  it  from  henceforth 
and  forever,  without  being  liable  to  be  troubled  or  disturbed  in  the 
.  peaceable  possession  thereof;  "  which  was  not  excessive  in  the  quan- 
tity of  land  granted,  about  14,000  acres,  according  to  the  usage  of 
the  French  government  at  that  time,  and  was  officially  recognized  by 
the  different  governments  who  successively  had  dominion  over  the 
country,  until  its  acquisition  by  the  United  States  in  1803;  during 
r  7  all  of  which  time,  the  land  was  claimed  and  occupied,  without  moles- 
tation, by  said  Baudin  and  his  heirs ;  and  which  was  confirmed  by 
act  of  Congress  in  1829,  as  recommended  in  the  report  of  the  com- 
missioners (5  Amer.  State  Papers,  130),  but  with  a  reservation  in 
favor  of  the  prior  conflicting  claims  of  other  persons,  —  is  a  complete 

frant  conveying  the  fee  simple  to  the  lands  (now  known  as  Mon 
;Ouis  Island)  within  the  specified  boundaries,  which  are  sufficiently 
definite  and  certain  without  any  survey  ;  is  protected,  as  a  valid  and 
complete  title,  by  the  third  article  of  the  treaty  of  1803  between  the 
United  States  and  France ;  and  is  superior  to  a  title  derived  by 
donation  from  the  United  States  in  1822  to  an  actual  settler,  which 
was  consummated  by  patent  in  1870,  containing  a  similar  reserva- 
tion as  to  the  conflicting  claims  of  other  persons.  Stewart  v.  Trenier, 
492. 

2.  Entry  and  location  of  public  lands.  —  When  the  same  tract  of  land  has 

been  entered  or  located  by  two  persons,  each  of  whom  has  obtained 
a  certificate  from  the  proper  officer  of  the  government,  the  older  cer- 
tificate must  prevail,  if  obtained  without  fraud  and  uncancelled, 
although  the  latter  has  been  confirmed  by  patent  from  the  govern- 
ment.    Goolsbee's  Adm'r  v.  Fordham,  202. 

LARCENY.     See  Criminal  Law,  57, 

LEGACY  AND  DEVISE. 

1.  Construction  of  codicil.  —  Where  a  pecuniary  legacy  was  given  in  the 
body  of  a  will  to  Sallie  A.  B.,  one  half  payable  at  the  settlement  of 
the  testator's  estate,  and  the  other  half  twelve  months  thereafter,  and 
charged  personally  on  specific  devisees,  to  whom  a  valuable  property 
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was  given ;  and  a  codicil  was  afterwards  added  in  these  words,  "  I 
hereby  revoke  tlie  donation  in  the  body  of  my  will  to  Sallie  A.  B., 
and  give  her  a  proportionate  share  with  the  rest  of  my  nieces,"  who 
were  residuary  legatees  under  the  will ;  held,  that  the  codicil  only 
changed  the  amount  of  the  legacy  to  Sallie  A.  B.,  and  not  the  fund 
out  of  which  it  was  payable,  nor  the  time  and  manner  of  its  pay- 
ment ;  that  the  legacy  still  continued  a  personal  charge  on  the  dev- 
isees, and  was  not  payable  out  of  the  residuum.  Mason  v.  Smith, 
71. 

2.  Legacy  construed  as  personal  charge  on  deviiees.  —  Where  a  testator 

devised  and  bequeathed  a  valuable  estate,  real  and  personal,  to  J.  B. 
and  B.  W.,  adding  to  the  bequest  these  words:  "And  for  and  in 
consideration  of  the  above,  the  said  J.  B.  and  B.  W.  will  see  that 
my  sister,  Sarah  A.  M.,  will  be  amply  provided  for,  should  she  ever 
be  so  unfortunate  as  to  have  any  cause  for  such  protection ;  and  to 
Sallie  A.  B.  they  tcill  pay  S4,000,  one  half  at  the  settlement  of  my 
estate,  and  the  other  half  twelve  months  thereafter;"  held,  that  the 
legacy  to  Sallie  A.  B.  was  a  charge  on  the  bequest  to  J.  B.  and  B.  W., 
for  which  they  became  personally  liable  on  their  acceptance  of  the 
bequest.     lb.  71. 

3.  Bequest  for  "use,  benefit,  and  maintenance'^  of  slaves  in  1857. — A 

specific  bequest  of  a  negro  woman  and  her  five  children,  coupled  with 
a  general  residuary  bequest  to  the  same  legatee,  "for  the  use,  ben- 
efit, and  maintenance  of  the  six  above-bequeathed  servants,"  was 
not  forbidden  by  any  statute,  constitutional  provision,  or  fixed  pub- 
lic policy  of  this  State,  in  1857.  Marsh's  Adm'r  v.  Richardson's 
AdmW,  431. 

4.  Construction  of  will,  as  to  executor's  power  to  sell  lands  for  payment  of 

debts.  —  A  clause  in  these  words :  "  I  do  hereby  appoint  my  beloved 
friend,  J.  H.,  as  executor  of  this  my  last  will  and  testament,  to  sell 
and  collect  such  property  or  debts  as  may  fall  into  his  hands,  pay  o£f 
such  lawful  claim  or  claims  as  may  be  justly  presented,  returning  unto 
each  heir  their  portion  thereof  according  to  law,"  —  does  not  author- 
ize the  executor  to  sell,  for  the  payment  of  debts,  lands  devised  by 
the  will.     Williams's  Devisees  v.  Williams's  Adm'r,  440. 

LETTER  OF  CREDIT. 

1 .  Construction  of,  and  liability  of  writer.  —  Letters  written  by  a  mercan- 

tile house  in  the  business  of  commission  merchants,  addressed  to  a 
cotton  buyer,  in  these  words :  "  Should  you  feel  inclined  to  try  this 
market,  either  in  the  way  of  speculation,  or  with  a  portion  of  your 
own  ci'op,  it  will  afford  us  pleasure  to  serve  you,  and  your  drafts  will 
meet  with  due  honor  at  our  hands;"  and,  "If  you  can  ship  any 
more,  you  can  draw  at  sight ;  your  own  cotton  we  are  holding,"  — 
are  letters  of  credit  to  the  person  to  whom  they  are  addressed,  which 
being  made  known,  though  not  actually  shown,  to  a  banker,  who,  on 
the  faith  of  them,  discounts  the  drafts  of  the  cotton  buyer  on  the 
writers,  for  cotton  bought  and  shipped  to  them,  the  promise  enures 
to  the  benefit  of  the  banker,  and  he  may  sue  in  his  own  name  for  a 
refusal  to  accept  the  drafts,  S7nith  Sf  Ferguson  v.  Ledyard,  Gold- 
thwaite  §•  Co.  279, 

2.  Dissolution  of  partnership ;  liability  of  new  firm  on  letter  of  credit  written 

by  old.  —  When  a  mercantile  partnership  is  dissolved  by  the  with- 
drawal of  one  of  its  members,  and  the  remaining  partners  continue 
the  same  business  under  a  new  name,  receiving  shipments  of  cotton 
from  a  cotton  buyer,  to  whom  the  old  firm  had  addressed  a  letter  of 
credit,  and  paying  his  drafts  against  the  shipments  as  before,  the  new 
firm  thereby  ratifies  the  letter  of  credit,  and  cannot  avoid  responsi- 
bility on  account  of  the  change  of  partners.     lb.  279, 
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LIBEL.     See  Slander. 
LICENSE. 

1.  Billard-tdble ;  when  license  is  necessary.  —  A  person  may  keep  a  bil- 

liard-table for  his  own  amusement,  or  the  amusement  of  his  friends, 
without  taking  out  a  license  under  the  revenue  law ;  but  if  by  the 
rules  of  the  table  compensation  is  charged  for  its  use,  directly  or 
indirectly  (e.  g.  as  when  the  loser  of  each  game  is  required  to  buy 
drinks  for  the  players  at  the  owner's  adjoining  bar),  a  license  is 
necessary.     Clark  v.  The  State,  37. 

2.  Same ;  amount  of  license^  or  fine  in  default  of  license.  —  Under  the 

Revenue  Law  of  1868  (§  110),  twenty-five  dollars  is  the  price  of  a 
license  for  keeping  a  billiard-table  for  one  year  from  the  first  day  of 
January,  and  a  proportionate  sum  for  any  less  period  commencing 
after  that  date  ;  and  on  conviction  for  a  failure  to  take  out  a  license 
(§111),  the  amount  of  the  fine  is  three  times  the  price  required  to  be 
paid  for  a  license  in  the  particular  case.     lb.  37. 

3.  County  retail  license  not  operative  within  special  prohibited  limits.  —  A 

general  license  to  retail  spirituous  liquors  within  the  county  does  not 
authorize  the  sale  of  such  liquors  within  the  area  covered  by  a  special 
prohibitory  law.     Barnes  v.  The  State,  343. 

4.  License  tax  on  proprietor  of  city  waterworks  for  carrying  on  said  business 

within  city  limits,  under  contract  with  corporate  authorities.  —  The  cor- 
porate authorities  of  the  city  of  Mobile  having  entered  into  a  con- 
tract with  Albert  Stein  on  the  26th  day  of  December,  1840,  by  which 
they  transferred  to  him  certain  waterworks  then  belonging  to  the 
city,  for  the  term  of  twenty  years,  and  until  said  waterworks  were 
redeemed  by  the  city  as  therein  provided  ;  granting  to  him  the  ex- 
clusive privilege  of  supplying  said  city  with  water  during  said  term, 
and  stipulating  that,  on  his  performance  of  all  the  duties  imposed  on 
him  by  said  contract,  he  "  shall  and  may  retain  quiet  possession  of 
said  waterworks  during  said  term,  without  let,  molestation,  or  hin- 
drance," on  the  part  of  the  city;  the  corporate  authorities  of  said 
city  cannot,  during  the  continuance  of  said  contract,  require  the 
said  Stein  to  pay  a  license,  or  tax,  for  carrying  on  his  said  busi- 
ness within  the  limits  of  the  city.  Stein  v.  Mayor,  Sfc.  of  Mobile, 
362. 

5.  Validity  of  city  ordinance  of  Mobile,  imposing  license  tax  on  express  com- 

panies. —  The  second  section  of  the  city  ordinance  of  Mobile,  passed 
on  the  2d  March,  1866,  which  requires  "every  express  company  who 
shall  do  business  in  the  city  of  Mobile,  and  whose  business  extends 
beyond  the  limits  of  the  State,"  to  pay  an  annual  license  of  S500  ; 
"  if  within  the  limits  of  the  State,  $100 ; "  "  and  if  within  the  limits 
of  the  city  of  Mobile,  $50,"  —  is  not  violative  of  any  constitutional 
provisions,  State  or  Federal,  and  is  within  the  powers  granted  by  the 
charter  of  said  city.  Southern  Express  Company  v.  Mayor,  Sfc. 
of  Mobile,  404. 

LIMITATIONS,  STATUTE  OF. 

1.  Limitation  of  suit  or  claim  for  damages  against  railroad  company.  —  The 

limitation  of  sixty  days,  within  which  claims  for  damages  against 
railroad  companies  must  be  presented  or  sued  o«i  (Rev.  Code,  §  1401), 
does  not  apply  to  injuries  to  the  person;  as* to  such  claims,  the  stat- 
utory limitation  of  an  action  (Rev.  Code.  §  2905)  is  one  year.  Nichol- 
son V.  Mobile  Sc  Montgomery  Railroad  Co.  205. 

2.  Revivor  of  suits  in  equity;  limitation  of  —  On  the  death  of  any  of  the 

original  parties  to  a  pending  suit  in  chancery,  that  court  has  authority 
to  permit  a  revivor  of  the  suit,  independent  of  the  statutes  regulating 
the  revivor  of  actions  at  law;  and  the  limitation  of  such  revivor  is 
rather  governed  by  the  statutes  prescribing  the  time  within  which 
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suits  must  be  brought,  than  by  the  statute  (Rev.  Code,  §  2442)  pre- 
scribing the  period  within  which  actions  at  law  must  be  revived. 
Ex  parte  Kirtland,  403. 

LOTTERIES.    See  Criminal  Law,  58-60. 

MALICIOUS  MISCHIEF.    See  Criminai,  Law,  61. 
MANDAMUS. 

1 .  When  writ  lies.  —  An  order  granting  a  rehearing  after  final  judgment 

at  law  (Rev.  Code,  §  2814)  is  interlocutory  merely,  and  not  revisable 
by  appeal  until  after  final  judgment  is  again  rendered  in  the  cause ; 
if  the  order  is  improperly  granted,  the  remedy,  before  final  judg- 
ment, is  by  mandamus.     FuUer  v.  Boggs,  127. 

2.  Same.  —  An  appeal,  and  not  a  mandamus,  is  the  proper  remedy  to  re- 

verse a  judgment  of  the  Circuit  Court,  improperly  dismissing  a  cause 
on  account  of  the  plaintiff's  failure  to  pay  the  costs,  pursuant  to  the 
terms  of  an  order  of  continuance  made  at  a  former  term.  Ex  parte 
Hendree,  360. 

3.  Same.  —  Hereafter,  an  appeal  will  be  sustained  from  an  order  or  final 

judgment  refusing  an  application  for  a  statutory  rehearing;  and  when 
the  application  has  been  improperly  granted,  a  mandamus  will  be 
allowed.     Ex  parte  North,  385. 
MARRIAGE. 

Ordinance  of  November  30,  1867,  relative  to  marriages  between  freedmen 
and  freedwomen.  —  Ordinance  No.  23,  adopted  by  the  Convention  on 
the  30th  day  of  November,  1867,  entitled,  "An  ordinance  relative 
to  marriages  between  freedmen  and  freedwomen  "  (the  first  section 
of  which  declares,  "that  all  such  freedmen  and  freedwomen,  who 
may  now  be  living  together  as  man  and  wife,  shall  be  regarded  in  law 
as  man  and  wife  "),  only  legalizes  the  relations  existing  between  such 

{)ersons  as  valid  marriages,  and  does  not  apply  to  a  marriage  regu- 
arly  solemnized  in  the  summer  of  1867,  under  a  license  from  the 
probate  judge ;  and  neither  the  second  section  of  said  ordinance 
(which  declares,  "that  all  prosecutions  for  bigamy,  adultery,  and  for- 
nication, instituted  against  any  person  or  persons  who  have,  by  mut- 
ual consent,  dissolved  such  connection,  and  afterwards  married  again, 
shall  be  null  and  void"),  nor  the  Act  of  March  31,  1868,  extending 
the  provisions  of  said  ordinance  until  the  13th  day  of  July,  1869 
(Session  Acts  1868,  pp.  175,  527),  authorizes  the  dissolution  of  such 
marriage  by  the  mutual  consent  of  the  parties,  or  constitutes  any  de- 
fence to  a  prosecution  for  bigamy  against  one  of  the  parties,  who,  on 
the  29th  December,  1870,  after  separation  by  mutual  consent,  married 
another  person.     McConico  v.  The  State,  6. 

MAYHEM.     See  Criminal  Law,  62,  63. 

MISNOMER.     See  Criminal  Law,  67. 

MOBILE. 

1.  Removal  of  city  engineer  by  corporate  authorities. — The  22d  section  of 
the  charter  of  the  city  of  Mobile,  which  confers  on  the  mayor,  alder- 
men, and  coranjon  council,  in  joint  convention,  "  full  power  to  elect 
or  appoint  all  officers  and  agents  which  may  be  deemed  necessary  for 
the  purpose  of  said  corporation ; "  and  declares,  that  "  the  said  offi- 
cers and  agents  may  be  removed  and  displaced  at  the  pleasure  of  said 
convention,  and  the  compensation  of  such  officers  and  agents  shall 
cease  from  the  time  of  such  removal  "  (Sess.  Acts  1865-6),  applies 
to  the  city  engineer,  whose  election  is  specially  provided  for,  and  his 
duties  prescribed  by  the  26th  section  of  said  charter.  Mayor,  Sfc.  of 
Mobile  V.  Squires,  339. 
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2.  Tax  assessor;  election  of.  —  The  special  act  approved  February  15, 
1867  (Sess.  Acts  1866-7,  p.  494),  which  authorized  the  commissioners 
of  revenue  of  Mobile  County  to  elect  the  tax  assessor  of  said  county, 
was  a  valid  law,  being  passed  during  the  existence  of  the  provisional 
government;  but  it  has  not  been  treated  as  a  law  of  binding  force  by 
the  government  organized  under  the  reconstruction  acts  of  Congress; 
is  at  variance  with  the  language  and  spirit  of  several  general  statutes 
since  enacted,  and  is  hereby  declared  to  have  been  repealed  by  those 
general  statutes.     21ie  State  v.  May,  376. 

See,  also,  Licenses,  4,  5. 

MORTGAGE.     See  Redemption  of  Real  Estate,  1. 

NEW  TRIAL.     See  Rehearing  at  Law. 

NOTARY  PUBLIC. 

1.  Notary  public  in  Confederate  States.  —  The  courts  of  this  State,  as  now 

organized,  will  not  recognize  as  valid  the  official  acts  of  a  notary  pub- 
lic in  New  Orleans  in  February,  1862,  assuming  to  act  under  the 
authority  of  the  insurrectionary  government  then  existing  in  Louisi- 
ana ;  nor  will  they  recognize  his  official  acts  as  those  of  a  notary  de 
facto.  (Saffold,  J.,  dissenting.)  Todd  v.  NeaVsAdm'r,  266.  Also, 
Donegan  §"  Tabor  v.  Wood,  242. 

2.  Demand  of  payment  by  notary.  —  By  the  law  merchant,  a  demand  of 

payment  of  a  foreign  bill  of  exchange  must  be  made  by  a  notary  pub- 
lic in  person,  and  cannot  be  made  by  his  deputy,     lb.  2^2. 

3.  Notarial  seal.  —  Authorities  cited,  which  "  seem  to  indicate  that  a  leg- 

ible seal  is  a  necessary  part  of  a  notary's  certificate  of  protest  and 
notice."     Ih.  242. 

OFFICER. 

1.  Incompatibility  of  offices  of  sheriff  and  member  of  General  Assembly.  — 

Under  the  Constitution  of  this  State,  one  person  cannot  at  the  same 
'  time  hold  the  incompatible  offices  of  sheriff  and  member  of  the  Gen- 

eral Assembly ;  yet  a  member  of  the  General  Assembly  may  be 
elected  to  the  office  of  sheriff,  and  his  acceptance  of  the  latter  office 
does  not  vacate  the  first,  though  it  furnishes  ground  to  compel  him  to 
elect  which  office  he  will  retain.  (Brickei.l,  J.,  dissenting,  held 
that  the  acceptance  of  the  second  office,  ipso  facto,  vacated  the  first.) 
Scott  V.  Strobach,  477. 

2.  Alien's  capacity  to  hold  office.  —  An  alien  by  birth,  who  has  not  been 

naturalized,  and  has  not  declared  his  intention  to  become  a  citizen  of 
the  United  States,  is  not  eligible  to  the  office  of  sheriff.     lb.  477. 

3.  Administrator  de  facto.  —  A  person  who  was  appointed  administrator 

de  bonis  non  by  a  Probate  Court  of  this  State  in  1862,  on  the  ground 
that  the  administrator  in  chief  was  then  absent  in  the  army  of  the 
Confederate  States,  and  who  continued  to  act  in  that  capacity  until 
1867,  when  his  appointment  was  revoked  and  declared  null  and  void, 
is  to  be  regarded  as  an  administrator  de  facto ;  a  payment  of  money 
to  him  by  the  purchaser  of  lands  sold  by  the  administrator  in  chief, 
and  his  deed  to  the  purchaser,  are  both  valid.  Greenes  AdmW  v. 
Scarborough,  137. 

4.  Constable ;  right  to  office,  how  determined.  —  "When  a  person  has  received 

a  commission  as  constable,  has  given  bond,  and  taken  the  oath  of 
office,  his  right  to  the  office,  or  his  subsequent  vacation  of  it,  can  only 
be  determined  by  a  direct  proceeding  to  which  he  is  a  party.  Ex 
parte  Strobach,  443. 

5.  County  administrator  ;  discharge  of  sureties  on  official  bond.  —  The  gen- 

eral administrator  of  a  county  is  not  a  "public  officer,"  within  the 
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meaning  of  section  183  of  the  Revised  Code,  which  authorizes  the 
discharge  of  the  sureties  "  upon  the  official  bond  of  any  public  officer 
required  to  be  approved  by  the  judge  of  the  Circuit  Court,  or  judge 
of  probate,  or  chancellor."  (Saffold,  J.,  dissenting.)  Mitchell  v. 
Nelson,  88. 

6.  County  solicitor  ;  resignation  of  office.  — When  a  county  solicitor  trans- 

mits an  unconditional  resignation  of  his  office,  with  the  intention 
that  it  shall  be  delivered  to  the  officer  or  authority  entitled  to  re- 
ceive it,  the  resignation  thereby  becomes  complete  and  effectual, 
without  any  acceptance,  and  cannot  be  afterwards  recalled.  The 
State  V.  Fitts,  402. 

7.  Inspector  of  election ;  officer  de  facto.  —  When  an  inspector,  regularly 

appointed,  is  not  present  at  the  opening  of  the  polls,  and  his  place 
is  thereupon  filled  by  the  inspector  who  is  present;  and,  on  his  ap- 
pearing afterwards,  and  claiming  the  office,  the  person  appointed  in 
his  stead  retires,  and  he  thenceforward  acts  as  inspector  until  the 
close  of  the  election,  he  must  be  regarded  as  an  inspector  de  facto, 
and  his  acts  held  valid  as  to  all  third  persons  and  the  public.  Lee  v. 
The  State,  44. 

8.  Notary  public.  —  The  courts  of  this  State,  as  now  organized,  will  not 

recognize  as  valid  the  official  acts  of  a  notary  public  in  New  Orleans 
in  February,  1862,  assuming  to  act  under  the  authority  of  the  insur- 
rectionary government  then  existing  in  Louisiana ;  nor  will  they 
recognize  his  official  acts  as  those  of  a  notary  de  facto.  (Saffold,  J., 
dissenting.)  Todd  v.  Neal's  Adm'r,  266.  See,  also,  Donegan  ^ 
Tabor  v.  Wood,  242. 

9.  Sheriff's  right  to  office  not  questionable  by  auditor.  —  The  state  auditor 

cannot  refuse  to  audit  the  accounts  of  a  sheriff  for  feeding  prisoners 
and  conveying  convicts  to  the  penitentiary,  on  the  ground  that  he  is 
not  sheriff  de  jure,  when  he  is  in  possession  of  the  office,  and  per- 
forming its  duties,  after  due  qualification,  under  appointment  by  the 
governor.     Reynolds  v.  McWilliams,  552. 

10.  County  solicitor  indictable  as  "  ministerial  officer"  for  receiving  bribe.  — 

A  county  solicitor  is  a  "  ministerial  officer,"  within  the  meaning  of 
the  statute  (Rev.  Code,  §  3564)  fixing  the  punishment  for  the  accept- 
ance of  a  bribe  by  "  any  ministerial  officer  of  any  court."  Diggs  v. 
The  State,  311. 

1 1 .  Officer  de  facto ;  how  constituted,  and  criminal  responsibility  of.  —  An 

order  of  the  Circuit  Court,  made  by  the  presiding  judge  on  the  last 
day  of  the  term,  by  which  a  person  named  therein  is  appointed  "  to 
act  as  solicitor  pro  tern,  of  this  court  until  further  orders,"  and  the 
acceptance  of  the  appointment  by  the  person  named,  constitute  him 
the  county  solicitor  de  facto,  so  l^ng  as  he  acts  under  the  appoint- 
ment, although  there  was  no  vacancy  in  the  office  of  county  solicitor 
at  the  time  the  order  was  made ;  and  as  such  officer  de  facto,  he  is 
indictable  for  malfeasance  in  office,  as  if  he  were  an  officer  de  jure. 
(Peters,  C.  J.,  dissenting,  held  the  order  void.)     lb.  311. 

OVERRULED  CASES. 

Thedford  v.  McClintock,  47  Ala.  647,  overruled  by  Milner,  Wood  Sf  Wren 
V.  Patton,  423. 

PARTITION. 

1.  Jurisdiction  of  Probate  Court  to  order  sale  for  partition.  — When  a  peti- 
tion is  filed  in  the  Probate  Court,  by  one  or  more  of  several  joint 
tenants  or  tenants  in  common  of  land,  asking  a  sale  of  the  land  for 
partition  or  division  among  the  parties  interested,  and  setting  forth 
the  facts  which  authorize  the  court  to  grant  an  order  of  sale  (Rev. 
Code,  §§  3120-26),  the  jurisdiction  of  the  court  attaches,  and  cannot 
be  defeated  by  demurrer  to  the  petition.     Fennell  v.  Tucker^  453. 


668  INDEX. 

PARTITION—  Continued. 

2.  Amendment  of  petition ;  pleadings,  and  practice. — If  the  petition  is 

defective,  it  is  amendable,  like  any  other  pleading  in  a  civil  cause ; 
and  the  rules  of  pleading  and  practice  in  other  civil  cases,  as  pre- 
scribed by  the  Revised  Code,  so  far  as  the  same  are  applicable,  are 
proper  guides  for  the  regulation  of  the  proceedings.  Fennell  v. 
Tucker,  453. 

3.  Adverse  claim.  —  An  outstanding  lien  on  the  lands,  under  a  chancery 

decree  in  favor  of  a  person  who  is  not  one  of  the  joint  owners  or 
tenants  in  common,  is  not  affected  by  a  sale  for  partition,  and  conse- 
quently is  no  bar  to  a  decree  of  sale.     lb.  453. 

4.  Same.  — If  one  of  the  parties  has  conveyed  his  interest,  by  ante- 

nuptial contract,  to  his  wife,  and  a  chancery  suit  is  pending  between 
them  involving  the  validity  of  the  settlement,  this  does  not  make  the 
wife's  claim  adverse  to  the  other  parties,  nor  interpose  any  obstacle 
to  a  sale.     Ih.  453. 

5.  When  sale  may  be  ordered,  if  infants  are  parties.  —  If  the  petition  is 

filed  by  the  guardian  of  an  infant,  proof  must  be  adduced  to  the 
court,  by  depositions  taken  as  in  chancery  cases,  that  a  sale  would 
be  to  the  interest  of  the  infant ;  but  if  the  petition  is  filed  by  one 
of  the  adult  owners,  such  proof  is  not  necessary,  although  the  peti- 
tion alleges  that  a  sale  would  be  to  the  interest  of  the  infant  de- 
fendants     lb.  453. 

PARTNERSHIP. 

1.  Contract  between  agricultural  laborers  and  their  employer,  held  no  partner- 

ship. —  A  contract  between  agricultural  laborers  and  their  employer, 
by  which  they  share  in  the  products  of  the  farming  and  the  expense 
of  conducting  it,  does  not  constitute  a  partnership  between  them. 
Randle  v.  The  State,  14.     Also,  Courts  v.  Happle,  254. 

2.  Custom,  as  part  of  partnership  contract.  —  A  custom  or  usage  of  trade, 

existing  at  the  place  where  the  business  of  a  partnership  is  to  be 
transacted,  and  relating  to  the  particular  business  in  which  it  is  en- 
gaged, enters  into  and  forms  a  part  of  the  partnership  articles,  unless 
excluded  by  express  stipulation.  Waring  ^  Son  v.  Grady's  Ex- 
ecutor, 465. 

3.  Liability  of  partnership  for  torts  of  partner,  —  If  a  horse  is  borrowed  by 

one  partner,  to  be  used  in  and  about  the  partnership  business,  and  is 
lost  by  his  negligence  or  other  wrongful  act,  the  owner  may  maintain 
an  action  against  the  partnership  for  the  loss  or  conversion.  Witcher 
v.  Brewer  §•  Michael,  119. 

4.  Partnership  books.  —  On  the  statement  of  an  account  between  part- 

ners by  the  register,  under  a  general  order  of  reference,  the  partner- 
ship books  are  admissible  evidence.     Powers  v.  Dickie,  81. 

5.  Notice  of  dissolution.  —  The  usual  and  proper  mode  of  giving  notice  of 

the  dissolution  of  a  mercantile  partnership  (which  is  a  question  of 
law),  is  by  public  advertisement,  or  by  letters  to  the  customers  ;  but 
prior  customers  must  be  informed,  or  the  means  of  knowing  the  fact 
must  be  such  that  they  ought  to  have  known  it.  Stewart  Sf  Co.  v. 
Sonneborn,  1  78. 

6.  Dissolution  of  partnership ;  liability  of  new  firm  on  letter  of  credit  written 

by  old.  —  When  a  mercantile  partnership  is  dissolved  by  the  with- 
drawal of  one  of  its  members,  and  the  remaining  partners  continue 
the  same  business  under  a  new  name,  receiving  shipments  of  cotton 
from  a  cotton  buyer,  to  whom  the  old  firm  had  addressed  a  letter  of 
credit,  and  paying  his  drafts  against  the  shipments  as  before,  the 
new  firm  thereby  ratifies  the  letter  of  credit,  and  cannot  avoid  re- 
sponsibility on  account  of  the  change  of  partners.  Smith  Sj-  Ferguson 
V.   Ledyard  §-  Co.  279. 

7.  Rights  of  surviving  partner.  —  On  the  dissolution  of  a  mercantile  part- 
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nership  by  the  death  of  one  of  its  members,  the  surviving  partner 
has  the  right  to  collect  the  outstanding  accounts  due  to  the  firm ; 
and  on  his  death,  his  personal  representative  succeeds  to  this  right. 
Costley  V.  Wilkerson^s  AdvfCr,  210. 

PAYMENTS.    See  Evidence,  58. 

PHYSICIANS. 

Entries  in  physician's  hooks.  —  In  an  action  to  recover  the  value  of 
medical  services  rendered  by  a  deceased  physician,  if  the  original 
entries  in  his  books  are  oflFered  in  evidence  by  the  plaintiff  (Rev. 
Code,  §  2700),  and  their  correctness  is  denied  on  oath  by  the  de- 
fendant, they  are  to  be  rejected,  and  excluded  from  the  jury ;  and 
after  this  has  been  done  the  defendant  has  no  right  to  testify  in  liis 
own  behalf,  as  to  which  of  the  entries  are  correct,  and  which  are 
incorrect.     Weaver  v.  Morgan's  Executors,  142. 

PLEADING  AND  PRACTICE. 

I.    Complaint. 

1.  Joinder  of  counts.  —  A  count  on  a  judgment  may  be  joined  with  a 

count  on  a  simple  contract,  though  both  relate  to  the  same  indebted- 
ness.   Stewart  ^  Co.  v.  Sonneborn,  178. 

2.  Assignment  of  breach. — In  an  action   to  recover  damages   for  the 

breach  of  a  special  contract  for  the  delivery  of  cotton  at  a  specified 
time  and  place,  an  averment  in  the  complaint  that  the  defendants 
"  have  failed  and  refused  to  comply  with  their  said  contract,"  is  not 
a  sufficient  assignment  of  a  breach.     Hart  v.  Bludworlh,  218. 

3.  Detinue ;  sufficiency  of  complaint   in  description  of  property.  — "  One 

chest  or  box  of  tools,  containing  one  complete  set  of  carpenter's  tools, 
embracing  all  tools  used  in  the  carpenter's  trade ;  one  complete  set 
of  carving  tools,  embracing  all  tools  used  for  scroll  work  or  carving ; 
two  complete  sets  of  drawing  tools,  used  for  drawing  plans  of  build- 
ings by  architects ;  also  one  set  of  turning  tools,  used  by  carpenters 
in  turning  lathes,"  is  a  sufficient  description,  in  the  complaint,  of  the 
property  sued  for.     Thompson  v.  Pearce's  Adm'r,  210. 

4.  Sufficiency  of  complaint,  after  verdict,  in  showing  plaintiff's  right  of  ac- 

tion. —  In  an  action  by  the  administrator  of  a  deceased  partner,  on 
an  account  for  goods  sold  and  delivered  by  the  firm,  if  the  complaint 
avers  that  the  plaintiff  has  possession  of  the  assets  of  the  firm  as  ad- 
ministrator, and  is  settling  the  business  of  the  firm  by  agreement 
with  the  administrator  of  the  other  partner,  and  it  is  not  objected 
to,  this  is  sufficient,  after  verdict,  to  show  the  plaintiff's  right  to 
maintain  the  action.     Costley  v.  Wilkerson's  Adm'r,  210. 

5.  Coutit  held  in  assumpsit,  and  not  in  case.  —  A  count  in  these  words  : 

"  PlaintifTs  claim  of  defendant  the  further  sum  of  $28.45,  with  in- 
terest," &c.,  "in  this,  that  on,"  &c.,  "defendant  purchased  of 
plaintiffs  goods,"  &c.,  "  to  the  value  of  S28.45,  representing  to  plain- 
tiffs, and  making  them  believe  by  such  representations,  that  he  was 
the  agent  of  G.  L.  C,  and  authorized  to  make  such  purchases,  and 
that  the  goods  were  bought  for  G.  L.  C,  by  him  as  his  agent,  when 
in  fact  he  was  not  G.  L.  C.'s  agent  for  said  purchase,  nor  did  he 
have  any  authority  from  said  C.  to  make  said  purchase,"  —  though 
inartificially  drawn,  is  a  special  count  in  assumpsit,  and  not  in  case. 
Belisle  v.  Clark,  Hart  Sf  Co.  98. 

6.  Assignment  of  breaches ;  counts  held  incase  and  not  in  trespass.  —  In 

an  action  on  a  sheriff's  official  bond,  a  count  which  alleges,  as  a 
breach,  that  the  sheriff,  under  color  of  his  office,  but  without  au- 
thority of  law,  took  possession  of  a  steamboat  belonging  to  plaintiffs, 
under  a  libel,  or  writ  of  seizure,  issued  by  a  state  court  as  a  court  of 
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admiralty,  by  means  whereof  said  boat  was  wholly  lost  to  plaintiffs, 
is  a  count  in  case,  and  not  in  trespass,  although  it  also  alleges  that 
the  libel,  or  writ  of  seizure,  was  void,  because  said  court  had  no 
jurisdiction  as  a  court  of  admiralty;  and  it  may  be  joined  with  a 
count  which  alleges  the  destruction  of  the  boat  by  negligence  and 
carelessness  while  in  the  sheriff's  possession  under  the  writ.  Price 
V.  Stone,  543. 

7.  Sufficiency  of  complaint  in  statement  of  time.  —  In  an  action  for  slander, 

commenced  on  the  30th  day  of  September,  1871,  an  averment  in  the 
complaint  that  "said  words  were  spoken  in  the  year  1871,"  shows 
with  sufficient  certainty  that  they  were  spoken  before  the  commence- 
ment of  the  suit.     Sonnehorn  v.  Bernstein,  168. 

8.  Sufficiency  of  complaint,  in  action  on  detinue  bond.  —  In  an  action  on  a 

detinue  bond  (Rev.  Code,  §  2629),  it  is  not  necessary  to  allege  in  the 
complaint  that  the  writ  was  sued  out  wrongfully  or  maliciously;  nor 
to  set  out  the  affidavit  on  which  the  writ  was  issued,  or  to  take  any 
notice  of  it ;  nor  to  allege  that  the  plaintiff  in  the  detinue  suit  did 
not  have  probable  cause  to  sue.     Baker  v.  Pope,  415. 

9.  Same.  —  An  averment  in  such  complaint,  that  the  plaintiff  in  the  det- 

inue suit  "  did  fail  in  his  said  suit  in  detinue,  and  has  wholly  failed 
to  pay  the  said  A.  B.,  the  plaintiff  in  this  suit,  all  the  costs  and  dam- 
ages that  he  sustained  by  reason  of  the  wrongful  suing  out  of  said 
detinue  writ,"  is  a  sufficient  averment  that  the  detinue  suit  has  been 
tried  and  determined,  and  that  the  defendant  therein  has  sustained 
damage  by  the  bringing  of  said  suit.     lb.  415. 

II.  Demurrer. 

10.  Nonjoinder  of  parties  plaintiff.  —  In  an  action  of  tort,  a  demurrer  does 

not  lie  on  account  of  the  nonjoinder  of  parties  plaintiff,  unless  the 
complaint  shows  the  names  of  the  parties  improperly  omitted.  Courts 
V.  Happle,  254. 

11.  Specif  cation  of  grounds  of  demurrer. — A  demurrer  in  these  words, 

"  Because,  under  two  counts  in  case,  plaintiffs  are  not  entitled  to 
recover  ;  "  or  these,  "  Because  the  counts  are  ambiguous  and  uncer- 
tain," is  not  a  substantial  compliance  with  the  statute  (Rev.  Code, 
§  2656),  which  requires  that  the  ground  of  demurrer  shall  be  dis- 
tinctly stated.     lb.  254. 

12.  Same.  —  "Demurrer,  and  joinder  in  demurrer,  in  short  by  consent, 

because  the  matters  pleaded  furnish  no  bar  to  the  action,"  held  not 
a  sufficient  specification  of  the  grounds  of  demurrer,  as  required  by 
the  statue.     Rev.  Code,  §  2656.     Donegan  if  Tabor  v.  Wood,  242. 

III.  Pleas. 

13.  General  issue.  —  If  a  debtor  places  in  the  hands  of  his  creditor  a  note 

on  a  third  person,  which  the  creditor  agrees  -to  collect  and  apply  to 
the  satisfaction  of  his  debt,  but  fails  to  do  so,  he  is  bound  to  show 
that  he  used  due  diligence  to  collect  the  note,  and  is  responsible  to 
the  debtor,  in  a  special  action  on  the  case,  for  any  actual  damages 
caused  by  his  want  of  due  diligence ;  but  this  would  constitute  no 
defence,  under  the  plea  of  the  general  issue,  to  an  action  on  the 
original  debt.     May  v.  Sharp,  140. 

14.  Presumptions  as  to  pleadings.  —  When  the  record  shows  that  the  case 

was  tried  on  issue  joined,  but  does  not  show  what  pleas  were  filed, 
the  appellate  court  will  presume  that  only  the  general  issue  was 
pleaded,  and  will  not  consider  any  defences  but  such  as  might  prop- 
erly have  been  made  under  that  plea.     lb.  140. 

15.  Transfer  of  claim  in  suit.  —  In  trover  for  the  conversion  of  personal 

property,   the  transfer  by  the  plaintiff,  pending  the  suit,  of  "the 
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claim  upon  which  the  suit  is  founded,"  is  no  defence  to  the  action. 
Neihon  v.  Slade,  253. 

16.  Transfer  of  note  pending  suit.  —  The  transfer  of  a  note  on  which  a  suit 

is  pending  is  not  good  matter  for  a  plea  in  abatement  or  in  bar,  but 
should  be  pleaded  puis  darrein  continuance.  Dolberry  v.  Trice's  Exec- 
utor, 207. 

1 7.  Costs  on  plea  since  last  continuance,  —  On  verdict  for  the  defendant, 

under  issue  joined  on  a  plea  which  is  only  good  as  a  plea^uis  darrein 
continuance,  the  defendant  is  only  entitled  to  judgment  for  the  costs 
which  have  accrued  since  the  plea  was  interposed,     lb.  207. 

18.  Plea  of  coverture. — A  married  woman,  owning  a  statutory  separate 

estate  in  lauds,  may,  with  the  assent  of  her  husband,  make  a  valid 
contract  for  the  rent,  and  sue  in  her  own  name  on  the  contract,  un- 
less the  rent  is  claimed  by  her  husband;  and  where  the  suit  is 
brought  in  her  name,  by  her  husband  as  her  agent,  a  plea  setting  up 
the  plaintiffs  coverture,  either  in  abatement,  or  in  bar,  is  bad.  Lyles 
V.  Clements,  445. 

19.  Plea  to  jurisdiction  of  court  over  defendant's  person.  —  When  a  pro- 

ceeding in  the  nature  of  a  quo  warranto  is  sued  out  against  a  person 
who  holds  the  office  of  county  solicitor,  for  the  purpose  of  testing 
the  right  to  that  office  between  him  and  the  relator ;  and  he  appears 
in  court  on  the  filing  of  the  relation,  and  claims  to  exercise  the 
duties  of  said  office,  he  cannot  be  heard  to  plead  that  the  court  has 
no  jurisdiction  over  his  person,  because  he  resides  outside  of  the 
limits  of  its  local  jurisdiction.     Lee  v.  The  State,  43. 

20.  Plea  in  abatement,  of  misnomer  ;  striking  out  plea  as  frivolous.  —  Where 

the  defendant's  name  is  so  stated  in  the  indictment  that,  prima  facie, 
a  plea  in  abatement  for  a  misnomer  will  lie ;  as  e.  g.  where  his 
name  is  averred  to  be  "  /.  Sheppherd  Diggs  ;  "  a  plea  in  abatement,  in 
proper  form,  and  regularly  filed,  averring  that  his  true  name  is 
"  James  Shepard  Diggs,"  and  that  he  has  always  been  known  and 
called  by  that  name,  should  not  be  stricken  out,  on  motion,  as  frivo- 
lous.    Diggs  V.  The  State,  311. 

IV.   General  Practice. 

21.  Appearance  toithout  service  of  process.  — An  appearance  by  attorney  is 

a  waiver  of  the  want  of  service  of  process.     Baker  v.  Pope,  415. 

22.  Production   of  books  on   notice ;   what  is  revisable.  —  When  notice   is 

served  on  a  party,  requiring  him  to  produce  on  the  trial  certain 
books  in  his  possession,  and  before  the  trial  is  commenced  he  an- 
nounces that  he  has  brought  them  into  court,  and  the  trial  is  there- 
upon begun,  the  action  of  the  court  during  the  trial,  compelling  the 
opposite  to  proceed,  notwithstanding  his  objection  that  all  the  books 
called  for  are  not  in  fact  produced,  is  matter  of  discretion,  and  not 
revisable  by  the  appellate  court.  Davidson  v.  Rothschild's  Adm'r, 
104. 

POWERS. 

1 .  Construction  of  will,  as  to  executor's  power  to  sell  lands  for  payment  of 

debts.  —  A  clause  in  these  words:  "  I  do  hereby  appoint  my  beloved 
friend,  J.  H.,  as  executor  of  this  my  last  will  and  testament,  to  sell 
and  collect  such  property  or  debts  as  may  fall  into  his  hands,  pay  ofl" 
such  lawful  claim  or  claims  as  may  be  justly  presented,  returning 
unto  each  heir  their  portion  thereof  according  to  law,"  —  does  not 
authorize  the  executor  to  sell,  for  the  payment  of  debts,  lands  devised 
by  the  will.     Williams  v.  Williams,  440. 

2.  Execution  of  power  of  sale. —  When  an  executor  applies  to  the  Probate 

Court  for  an  order  to  sell  lands,  and  sells  as  directed  in  the  order. 
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and  reports  the  sale  to  the  court,  and  recites  in  his  deed  to  the  pur- 
chaser that  the  sale  was  made  under  the  order  of  the  court,  the  va- 
lidity of  the  sale  depends  on  the  validity  of  the  order ;  and  if  the 
order  is  void,  the  sale  cannot  be  upheld  on  the  ground  of  a  supposed 
power  of  sale  conferred  by  the  will.  (Saffold,  J.,  dissenting.) 
Jay  V.  Stein,  514. 

PRESUMPTIOlsrS.    See  Error  and  Appeal,  12-23;  Evidence,  50-53. 
QUO  WARRANTO. 

1 .  When  proper  remedy.  —  A  proceeding  by  quo  icarranto  is  the  only 

proper  remedy,  under  the  laws  of  this  State,  to  test  the  right  to  an 
office  which  is  claimed  by  one  person,  and  unlawfully  held  by  an- 
other ;  especially,  as  in  this  case,  where  both  parties  claim  under 
certificates  of  election  issued  by  the  secretary  of  State  at  different 
times.     Lee  v.  The  State,  ex  rel.  Locke,  43. 

2.  Security  for  costs.  —  When  a  quo  warranto  is  sued  out  on  the  relation 

of  a  person  claiming  a  county  office,  against  one  who  Js  exercising 
the  duties  thereof  (Revised  Code,  §§  3082-3),  it  should  not  be  dis- 
missed, on  motion,  because  security  for  the  costs  has  not  been  given  ; 
though  it  might  be  proper,  according  to  the  common  law  practice  in 
similar  cases,  to  stay  proceedings,  on  motion,  until  such  security  is 
given.     lb.  43. 

3.  Averment  in  relation  of  usurpation  of  office.  —  An  averment  in  the  re- 

lation, in  such  case,  that  the  defendant,  "  for  the  space  of  one  week 
or  more  last  past,  has  used,  and  does  still  use,  the  liberties  and  fran- 
chises of  said  office,  in  violation  of  the  existing  laws  of  the  State,"  is 
a  sufficient  averment  that  he  has  usurped  said  office.     lb.  43. 

4.  Trial  by  jury.  —  In  a  proceeding  by  quo  warranto,  all  the  facts  being 

admitted  by  the  parties,  and  there  being  no  conflict  or  dispute  about 
them,  there  is  no  error  in  refusing  a  trial  by  jury,  since  it  only  re- 
mains for  the  court  to  pronounce  the  law  on  the  admitted  facts.   lb.  43. 

5.  Jurisdiction  of  City  Court   of  Eufaula.  —  Under  the  act  creating  the 

City  Court  of  Eufaula  (Session  Acts  1869-70,  pp.  104-5),  that  court 
has  jurisdiction  of  a  proceeding  in  the  nature  of  a  quo  warranto,  sued 
out  on  the  relation  of  a  private  person,  to  test  the  defendant's  right 
to  the  office  of  solicitor  of  Barbour  County.     lb.  43. 

RAILROADS. 

1.  Limitation  of  suit  or  claim  for  damages  against  railroad  company.  —  The 

limitation  of  sixty  days,  within  which  claims  for  damages  against 
railroad  companies  must  be  presented  or  sued  on  (Rev.  Code,  §  1401) 
does  not  apply  to  injuries  to  the  person  :  as  to  such  claims,  the  stat- 
utory limitation  of  an  action  (Rev.  Code,  §  2905)  is  one  year.  Nich- 
olson V.  M.  ^  M.  Railroad  Co.  205. 

2.  Liability  of  railroad  company  for  injury  to  animals.  — An  action  of  tres- 

pass does  not  lie  against  a  railroad  company  for  the  destruction  or 
injury  of  animals  run  over  by  its  cars  or  engines,  unless  the  wrongful 
act  was  done  by  its  direction,  or  with  its  assent ;  the  conductor,  en- 
gineer, or  other  subordinate  agent,  who  has  charge  of-^the  train  at  the 
time  of  the  accident,  is  not,  for  this  purpose,  the  representative  of  the 
corporation.     S.  R.  ^  D.  Railroad  Co.  v.   Webb,  240. 

3.  Proof  of  negligence.  —  In  an  action  against  a  railroad  company,  as  a 

common  carrier,  to  recover  damages  for  personal  injuries  sustained 
by  a  passenger,  by  leaping  from  a  car  which,  though  off  the  tracks 
was  still  in  motion,  being  dragged  along  with  the  other  cars  ;  the 
want  of  a  bell-rope,  connecting  the  engine  with  the  car  in  which  the 
passengers  were,  being  alleged  in  the  complaint  as  one  of  the  negli. 
gent  acts  contributing  to  the  accident;  a  witness,  who  was  a  pas. 
senger  at  the  time,  may  testily  that,  after  the  accident,  while  the  pas. 
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sengers  were  being  carried  to  their  destination  on  an  open  freight 
car,  and  while  the  train  was  taking  on  freight  at  a  wayside  station, 
he  noticed  that  the  servants  of  the  company,  in  throwing  meal  sacks 
on  the  car,  covered  up  the  bell-rope  with  them,  and  mentioned  the 
fact  to  the  conductor,  —  the  fact  itself  being  relevant  evidence  on  the 
question  of  negligence,  and  also  tending  to  verify  the  statement  of 
the  witness  that  the  rope  was  too  short,  by  showing  that  his  attention 
was  particularly  called  to  it  at  the  time.  M.  |"  Af.  Railroad  Co.  v. 
Ashcraft,  305. 

4.  Same.  —  In  such  action,  it  is  competent  for  the  plaintiff  to  prove  that, 

about  two  weeks  before  the  accident  by  which  he  was  injured,  the 
defendant's  cars  had  run  off  the  track  twice  during  one  trip.  There 
is  no  better  evidence  of  negligence  than  the  frequency  of  accidents. 
lb.  305. 

5.  Consolidation  of  railroad  companies ;  when  action  lies  against  new  com- 

pany. ■ —  Where  an  act  of  the  Greneral  Assembly,  consolidating  two 
railroad  companies  into  one  under  a  new  name,  provided  that  the 
consolidation  and  change  of  name  "  shall  in  no  way  affect  the  rights 
of  the  creditors  of  said  companies,  and  their  separate  existence  shall 
be  continued  as  to  all  the  rights  and  remedies  of  creditors;  "  and  that 
the  president  of  the  new  company  "  shall  be  held  in  law,  as  to  service 
of  process,  as  the  president  of  "  each  of  the  old  companies ;  and  that 
the  new  company  "  may  dispose  of  any  property,  real  or  personal,  held 
by  each  of  said  companies,  and  make  and  execute  titles  for  the  same, 
and  sue  for  and  recover  in  its  name  all  debts,  dues,  and  demands,  of 
every  kind  and  description  whatsoever,  due  to  each  of  said  com- 
panies," —  held,  that  an  action  at  law  might  be  maintained  against 
the  new  company,  to  recover  damages  for  personal  injuries  caused 
by  the  wrongful  act  of  one  of  the  old  companies.  Warren  v.  M.  ^ 
M.  Railroad  Co.  582. 
REDEMPTION  OF  REAL  ESTATE. 

1 .  Who  may  redeem  lands  sold  under  mortgage.  —  A  creditor  who  recovers 

judgment  in  a  suit  commenced  against  the  executor  of  his  deceased 
debtor,  within  two  years  after  the  sale  of  the  debtor's  lands  under  a 
mortgage  given  by  him,  has  a  statutory  right  (Rev.  Code,  §  2513)  to 
redeem  from  the  purchaser.     Garner  v.  Foster  Sf  Gardner,  167. 

2.  Right   of  Judgment   creditor  to  redeem  not  affected  by  banki'uptcy  of 

debtor.  —  The  statutory  right  of  a  judgment  creditor,  to  redeem 
lands  sold  under  judicial  process  against  his  debtor  (Rev.  Code, 
§§  2513-21),  is  not  taken  away  by  the  bankruptcy  of  the  debtor,  oc- 
curring after  the  rendition  of  the  judgment,  and  before  the  offer  to 
redeem.     Trimble  v.  Williamson,  525. 

3.  Tender;  what  will  excuse.  —  If  the  purchaser  is  absent  from  the  State 

when  a  redemption  is  sought,  and  so  continues  up  to  the  last  day 
allowed  by  the  statute  for  making  a  tender  and  offer  to  redeem,  the 
creditor  may,  on  that  day,  file  his  bill  in  equity  to  redeem,  making  a 
tender  therein,  and  depositing  the  money  in  court.     lb.  525. 
REHEARING  AT   LAW. 

1.  When  allowable.  —  A  party  against  whom  a  final  judgment  at  law  has 

been  rendered,  and  who  seeks  a  rehearing  under  the  statute,  on  the 
ground  of  "surprise,  accident,  mistake,  or  fraud"  (Rev.  Code, 
§§  2814-15),  must  show  that  he  had  a  meritorious  defence  to  the 
action,  and  that,  in  failing  to  make  his  defence  in  proper  time,  he 
was  not  guilty  of  any  legal  negligence.     Ex  parte  North,  385. 

2.  Amendment  of  petition  for  rehearing . — After  the  reversal  of  a  judg- 

ment of  the  Circuit  Court,  improperly  sustaining  a  demurrer  to  a  pe- 

voi/.  I.  43 
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tition  for  rehearing  under  the  statute  (Rev.  Code,  §§  2814-15),  that 
court  may  allow  an  amendment  of  the  petition.     Ex  parte  North,  385. 

3.  When  appeal,  or  mandamus,  lies.  —  Hereafter,  an  appeal  will  be  sus- 

tained from  an  order  or  final  judgment  refusing  an  application  for  a 
statutory  rehearing ;  and  when  the  application  has  been  improperly 
granted,  a  mandamus  will  be  allowed.     lb.  385. 

4.  Order  granting  rehearing  ;  how  revisable.  — An  order  granting  a  rehear- 

ing after  final  judgment  at  law  (Rev.  Code,  §  2814)  is  interlocutory 
merely,  and  not  revisable  by  appeal  until  after  final  judgment  is 
again  rendered  in  the  cause  ;  if  the  order  is  improperly  granted,  the 
remedy,  before  final  judgment,  is  by  mandavius.  Fuller  v.  Boggs, 
127. 
REVISED  CODE. 

How  far  law.  — When  sections  of  the  Revised  Code  differ,  in  meaning 
or  substance,  from  the  statutes  which  purport  to  be  incorporated 
therein,  the  original  statute  is  the  law.  Nicholson  v.  Mobile  §*  Mont- 
gomery Railroad  Company,  205. 

ROADS.     See  Dedication. 

SECURITY  FOR  COSTS. 

1.  In  action  by  non-resident.  —  Security  for  costs.  — A  deposit  of  $5.50 

with  the  clerk  is  not  a  substantial  compliance  with  the  law  (Rev. 
Code,  §  2802)  requiring  security  for  costs  in  actions  by  non-residents. 
Ulman  v.  Langham,  265. 

2.  Quo  warranto. —  When  a  quo  warranto  is  sued  out  on  the  relation  of  a 

person  claiming  a  county  office,  against  one  who  is  exercising  the 
duties  thereof  (Revised  Code,  §§  3082-3),  it  should  not  be  dismissed, 
on  motion,  because  security  for  the  costs  has  not  been  given;  though 
it  might  be  proper,  according  to  the  common  law  practice  in  similar 
cases,  to  stay  proceedings,  on  motion,  until  such  security  is  given. 
Lee  v.  I'he  State,  44. 

3.  Constitutionality  of  law  authorizing  appeals  from  existing  judgments  tvith- 

oiit  security  for  costs.  —  The  act  approved  March  9th,  1871,  which 
allows  married  Avomen  to  take  appeals  without  giving  security  for  the 
costs  (Session  Acts  1870,  1871,  p.  45),  in  its  application  to  judgments 
existing  at  the  time  of  its  passage,  does  not  impair  the  obligation  of 
such  judgments,  or  of  the  contracts  on  which  they  are  founded,  and 
is  not  unconstitutional.     Todd  v.  Neal's  Adm'r,  266. 

SHERIFF. 

1.  Incompatibility  of  offices  of  sheriff  and  member  of  General  Assembly.  — 

Under  the  Constitution  of  this  State,  one  person  cannot  at  the  same 
time  hold  the  incompatible  offices  of  sheriff"  and  member  of  the  Gen- 
eral Assembly;  yet  a  member  of  the  General  Assembly  may  be 
elected  to  the  office  of  sheriff",  and  his  acceptance  of  the  latter  office 
does  not  vacate  the  first,  though  it  furnishes  ground  to  compel  him 
to  elect  which  office  he  will  retain.  (Brickell,  J.,  dissenting,  held 
that  the  acceptance  of  the  second  office,  ipso  facto,  vacated  the  first.) 
Scott  V.  Strobach,  477. 

2.  Alien's  capacity  to  hold  office. —  An  alien  by  birth,  who  has  not  been 

naturalized,  and  has  not  declared  his  intention  to  become  a  citizen  of 
the  United  States,  is  not  eligible  to  the  office  of  sheriff".     lb.  477. 

3.  Sheriff's  right  to  office  not  questionable  by  auditor.  —  The  state  auditor 

cannot  refuse  to  audit  the  accounts  of  a  sheriff"  for  feeding  prisoners 
and  conveying  convicts  to  the  penitentiary,  on  the  ground  that  he  is 
not  sheriff"  de  jure,  when  he  is  in  possession  of  the  office,  and  perform- 
ing^its  duties,  after  due  qualification,  under  appointment  by  the  gov- 
ernor.   Reynolds  v.  Mc  Williams,  552. 
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4.  Sheriff's  liabiliiy  for  accidental  destruction  of  boat  in  his  possession  under 

admiralty  process.  —  When  a  sheriff  has  seized  a  steamboat  under 
admiralty  process  (Rev.  Code,  §§  3127-47),  and  has  placed  a  suitable 

f)erson  on  board  to  take  charge  of  her,  he  is  a  quasi  bailee,  and  is  not 
iable  as  an  insurer,  but  is  bound  to  use  such  care  and  diligence  only 
as  a  person  of  ordinary  discretion  and  judgment  might  reasonably  be 
expected  to  use  in  reference  to  his  own  property,  or  such  as  is  re- 
quired of  a  bailee  who  I'eceives  compensation  for  his  services  ;  and 
if  the  boat  should  be  accidentally  destroyed  by  fire,  he  would  not  be 
responsible  for  the  loss  simply  because  it  occurred  during  the  tempo- 
rary absence  of  the  person  placed  in  charge  by  him.  Price  v.  Stone, 
543. 

5.  Sufficiency  of  indictment  against  sheriff  for  failure  to  render  to  county 

treasurer  sworn  statement  of  moneys  received  by  him  for  county.  —  An 
indictment  against  a  sheriff,  for  failing  to  render  to  the  county  treas- 
urer a  sworn  statement  in  writing  of  tne  moneys  received  by  him  for 
the  county  (Rev.  Code,  §  917),  must  allege  that  the  moneys  were  re- 
ceived by  him  in  his  official  character  as  sheriff,  amd  must  also  specify 
with  certainty  the  term  and  year  at  which  the  alleged  failure  oc- 
curred.    Doyle  V.  The  Stale,  28. 

See,  also.  Execution. 

SLANDER. 

1.  Sufficiency  of  complaint  in  statement  of  time.  —  In  an  action  for  slander, 

commenced  on  the  30th  day  of  September,  1871,  an  averment  in  the 
complaint  that  "said  words  were  spoken  in  the  year  1871,"  shows 
with  sufllicient  certainty  that  they  were  spoken  before  the  commence- 
ment of  the  suit.     Sonneborn  v.  Bernstein,  168. 

2.  Words  spoken  after  suit  brought.  —  Words  spoken  after  the  commence- 

ment of  the  suit,  similar  to  those  charged  in  the  complaint,  are  ad- 
missible as  proof  of  malice.     76.168. 

3.  Presumption  in  favor  of  judgment.  — If  a  witness,  testifying  to  the 

speaking  of  the  slanderous  words  charged,  is  uncertain  as  to  the  pre- 
cise time  at  which  they  were  spoken,  and  it  does  not  clearly  ap- 
pear whether  they  were  spoken  before  or  after  the  commencement 
'of  the  action,  and  the  evidence  is  admitted  by  the  court  "  for  the 
purpose  of  sustaining  the  complaint  and  also  increasing  the  damages," 
this  is  not  a  reversible  error,  since  error  must  be  affirmatively  shown, 
and  the  evidence  would  be  admissible  for  both  purposes,  if  the  words 
were  spoken  before  the  commencement  of  the  su\t.  Jb.  168. 
SLAVES,  AND  FREEDMEN.  See  Legacy  and  Devise,  3;  Mar- 
riage, 1. 

SOLICITOR. 

1.  County  solicitor  indictable  as  '*  ministerial  officer  "for  receiving  bribe.  — 
A  county  solicitor  is  a  "ministerial  officer,"  within  the  meaning  of 
"le  statute  (Rev.  Code,  §  3564)  fixing  the  punishment  for  the  accept- 
ance of  a  bribe  by  "  any  ministerial  officer  of  any  court."  Diggs  v. 
The  Slate,  311. 
Officer  de  facto;  how  constituted,  and  criminal  responsibility  of  —  An  or- 
der of  the  Circuit  Court,  made  by  the  presiding  judge  on  the  last  day 
of  the  term,  by  which  a  person  named  therein  is  appointed  "to  act 
as  solicitor  pro  tern,  of  this  court  until  further  orders,  and  the  accept- 
ance of  the  appointment  by  the  person  named,  constitute  him  the 
county  solicitor  de  facto,  so  long  as  he  acts  under  the  appointment, 
although  there  was  no  vacancy  in  the  office  of  county  solicitor  at  the 
time  the  order  was  made ;  and  as  such  officer  de  facto,  he  is  indictable 
for  malfeasance  in  office,  as  if  he  were  an  officer  de  Jure.  (Pkters,^ 
C.  J.,  dissenting,  held  the  order  void.)     lb.  311. 
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3.  Resignation  of  office.  —  When  a  county  solicitor  transmits  an  uncondi- 
tional resignation  of  his  office,  with  the  intention  that  it  shall  be  de- 
livered to  the  officer  or  authority  entitled  to  receive  it,  the  resignation 
thereby  becomes  complete  and  effectual,  without  any  acceptance,  and 
cannot  be  afterwards  recalled.     The  State  v.  Fitts,  402. 

SPECIFIC  PERFORMANCE.     See  Chancery. 

SURETIES. 

1 .  Discharge  of  surety  by  subsequent  agreement  with  principal.  —  In  an  action 

on  a  promissory  note,  against  a  maker  who  signed  it  only  as  surety 
for  his  co-maker,  the  defence  being  that  the  surety  was  discharged  by 
a  subsequent  verbal  agreement  between  the  plaintiff  and  the  prin- 
cipal debtor,  which  materially  changed  the  former  contract,  it  is  the 
province  of  the  jury  to  determine  the  terms  of  such  verbal  agree- 
ment, and  the  intention  of  the  parties  in  making  it,  though  there 
may  be  no  conflict  in  the  evidence.     Cox  v.  Knight's  Adm'r,  173. 

2.  County  administrator;  discharge  of  sureties  on  official  bond.  —  The  gen- 

eral administrator  of  a  county  is  not  a  "  public  officer,"  within  the 
meaning  of  section  183  of  the  Revised  Code,  which  authorizes  the 
discharge  of  the  sureties  "upon  the  official  bond  of  any  public  officer 
required  to  be  approved  by  the  judge  of  the  Circuit  Court,  or  judge 
of  probate,  or  chancellor."  (Saffold,  J.,  dissenting.)  Mitchell  v. 
Nelson,  88. 

3.  Alteration  of  note.  —  The  addition  to  a  promissory  note  of  the  words 

"with  interest  at  four  per  cent.,"  made  by  the  payee  and  principal, 
without  the  knowledge  or  consent  of  the  surety,  is  a  material  altera- 
tion, and  entirely  discharges  the  surety  from  liability  on  it.  Glover  v. 
Bobbins,  219. 

TAX  ASSESSOR. 

1.  Liability  of  county  tax  assessor  for  printing.  —  The  printing  necessary  for 

the  office  of  the  county  tax  assessor  is  not  to  be  done  at  his  expense; 
yet,  if  he  contract  for  it,  he  is  primarily  liable  to  the  printer,  unless 
there  is  an  understanding  between  them  to  the  contrary.  White  v. 
William-s,  130. 

2.  Tax  assessor  of  Mobile ;  election  of  —  The  special  act  approved  Feb- 

ruary 15,  1867  (Sess.  Acts  1866-7,  p.  494),  which  authorized  the 
commissioners  of  revenue  of  Mobile  County  to  elect  the  tax  assessor 
of  said  county,  was  a  valid  law,  being  passed  during  the  existence  of 
the  provisional  government;  but  it  has  not  been  treated  as  a  law  of 
binding  force  by  the  government  organized  under  the  reconstruction 
acts  of  Congress ;  is  at  variance  with  the  language  and  spirit  of  sev- 
eral general  statutes  since  enacted,  and  is  hereby  declared  to  have 
been  repealed  by  those  general  statutes.     The  State  v.  May,  376. 

TAXES. 

1.  Injunction  of  illegal  tax.  —  A  bill  in  equity,  which  seeks  to  enjoin  the 

collection  of  an  illegal  tax,  and  which  shows  on  its  face  that  a  por- 
tion of  the  tax  assessed  is  legal,  must  also  show  that  the  legal  tax 
has  been  fully  paid,  or  it  cannot  be  sustained.  Tallassee  Man.  Co. 
V.  Spigener,  262. 

2.  Exemption  from  taxation  in  favor  of  factories  and  machinery.  —  The 

16th  clause  of  the  3d  section  of  the  revenue  law  of  1868  (Session 
Acts  1868,  p.  299),  which  exempts  from  taxation  the  buildings  and 
machinery  of  certain  factories,  "  during  their  erection,  and  for  one 
year  after  they  commence  operations,"  does  not  apply  to  new  ma- 
chinery added  to  a  factory  already  in  operation,  and  new  buildings 
erected  for  the  accommodation  of  such  new  machinery.     lb.  262. 

3.  License  tax  on  proprietor  of  city  waterworks  for  carrying  on  said  business 
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within  city  limits,  under  contract  with  corporate  authorities.  —  The  cor- 
porate authorities  of  the  city  of  Mobile  having  entered  into  a  con- 
tract with  Albert  Stein  on  the  26th  day  of  December,  1840,  by  which 
they  transferred  to  him  certain  waterworks  then  belonging  to  the 
city,  for  the  term  of  twenty  years,  and  until  said  waterworks  were 
redeemed  by  the  city  as  therein  provided ;  granting  to  him  the  exclu- 
sive privilege  of  supplying  said  city  with  water  during  said  term,  and 
stipulating  that,  on  his  performance  of  all  the  duties  imposed  on  him 
by  said  contract,  he  "  shall  and  may  retain  quiet  possession  of  said 
waterworks  during  said  term,  without  let,  molestation,  or  hindrance," 
on  the  part  of"  the  city;  the  corporate  authorities  of  said  city  cannot, 
during  the  continuance  of  said  contract,  require  the  said  Stein  to  pay 
a  license,  or  tax,  for  carrying  on  his  said  business  within  the  limits  of 
the  city.  Stein  v.  Mayor  of  Mobile,  362. 
4.  Validity  of  city  ordinance  of  Mobile,  imposing  license  tax  on  express  com- 
panies. —  The  second  section  of  the  city  ordinance  of  Mobile,  passed 
on  the  2d  March,  1866,  which  requires  "every  express  company  who 
shall  do  business  in  the  city  of  Mobile,  and  whose  business  extends 
beyond  the  limits  of  the  State,"  to  pay  an  annual  license  of  8500; 
"if  within  the  limits  of  the  State,  SlOO;"  "  and  if  within  the  limits 
of  the  city  of  Mobile,  S50,"  — is  not  violative  of  any  constitutional 
provision.  State  or  Federal,  and  is  within  the  powers  gi-anted  by  the 
charter  of  said  city.  Southern  Express  Co.  v.  Mayor,  i^c.  of  Mobile, 
404. 

TENANTS  IN  COMM9N. 

1.  Contract  between  agricultural  laborers  and  their  employer  construed  as 

creating  tenancy  in  common  in  crops.  —  A  contract  in  writing  between 
the  owner  or  lessee  of  land  and  several  agricultural  laborers,  by 
which  the  latter  '*  agree  to  live  with  and  work  for  "  the  former  during 
the  year,  "  for  and  in  consideration  of  one  fourth  of  the  crop  of  corn 
and  cotton  raised  on  the  farm,"  is  a  letting  on  shares,  and  creates 
between  them  a  tenancy  in  common  in  the  crop.  Courts  v.  Happle, 
254.     Also,  Neilson  v.  Slade,  253. 

2.  When  trover  lies  between  tenants  in  common.  —  A  sale  of  the  entire 

property  in  a  chattel  by  one  tenant  in  common  is  a  conversion  for 
which  trover  lies  against  him  by  his  co-tenant.     lb.  253,  254. 

TENDER.    See  Redemption  of  Real  Estate,  3. 

TRESPASS. 

1.  When  action  lies.  —  An  action  of  trespass  does  not  lie  against  a  rail- 

road company  for  the  destruction  or  injury  of  animals  run  over  by  its 
cars  or  engines,  unless  the  wrongful  act  was  done  by  its  direction,  or 
with  its  assent ;  the  conductor,  engineer,  or  other  subordinate  agent, 
who  has  charge  of  the  train  at  the  time  of  the  accident,  is  not,  for 
this  purpose,  the  representative  of  the  corporation.  S.,  R.  Sf  D.  Rail- 
road Co.  V.  Webb,  240. 

2.  Complaint ;  count  held  case,  not  trespass.  —  In  an  action  on  a  sheriff's 

official  bond,  a  count  which  alleges,  as  a  breach,  that  the  sheriff,  un- 
der color  of  his  office,  but  without  authority  of  law,  took  possession 
of  a  steamboat  belonging  to  plaintiffs,  under  a  libel,  or  writ  of  seizure, 
issued  by  a  state  court  as  a  court  of  admiralty,  by  means  whereof 
said  boat  was  wholly  lost  to  plaintiffs,  is  a  count  in  case,  and  not  in 
trespass,  although  it  also  alleges  that  the  libel,  or  writ  of  seizure,  was 
void,  because  said  court  had  no  jurisdiction  as  a  court  of  admiralty; 
and  it  may  be  joined  with  a  count  which  alleges  the  destruction  of 
the  boat  by  negligence  and  carelessness  while  in  the  sheriff's  posses- 
sion under  the  writ.     Stone  v.  Price,  543. 
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TRIAL  OF  EIGHT  OF  PROPERTY. 

1.  Parties  to  suit;  regularity  of  judgment  by  default  against  partnership  as 

claimant.  - —  When  a  claim  to  property,  which  has  been  taken  under  at- 
tachment, is  interposed  by  one  partner,  in  the  name  of  the  partnership, 
the  subsequent  proceedings  are  properly  conducted  against  the  part- 
nership as  claimant,  although  the  forthcoming  bond  ig.  given  by  said 
partner  individually,  and  recites  that  he  "  has  filed  a  claim,"  &c. ; 
and  a  recital  in  the  judgment  entry,  that  the  person  who  interposed 
the  claim  is  a  member  of  the  partnership,  will  be  held  sufficient  on 
error  to  sustain  a  judgment  by  default  against  the  partnership  as 
claimant.     Pace,  Lavender  ^  Harper  v.  Lee  ^  Co.  571. 

2.  Irregularities  in  attachment  suit  not  available  to  claimant.  —  When    a 

claim  is  interposed  under  the  statute  to  property  taken  under  attach- 
ment, the  claimant  cannot,  on  the  trial  of  the  claim   suit,  take  ad- 
vantage of  any  mere  errors  or  irregularities  in  the  proceedings  against 
the  defendant  in  attachment,     lb.  571. 
TROVER. 

When  trover  lies  between  tenants  in  common.  —  A  sale  of  the  entire  prop- 
erty in  a  chattel  by  one  tenant  in  common  is  a  conversion  for  which 
trover  lies  against  him  by  his  co-tenant.  Courts  v.  Happle,  254. 
Also,  Neilson  v.  Slade,  253. 

Ul^AWFUL  DETAINER. 

Judgment  not  conclusive  as  to  damages.  —  A  judgment  recovered  before 
a  justice  of  the  peace,  in  an  action  of  unlawful  detainer  (Rev.  Code, 
§§  3305,  3311-12),  is  not  a  bar  to  a  subsequent  action  for  damages 
sustained  either  before  or  after  its  rendition,  which  were  not  in  fact 
recovered  by  it.     Belshaw  v.  Moses  §•  Brother,  283. 

VAGRANCY.     See  Criminal  Law,  74-5. 

VENDOR  AND  PURCHASER. 

1.  Retention  of  possession  of  goods  by  vendor,  as  evidence  of  fraud.  —  If  the 

vendor  retains  possession  of  a  stock  of  goods  after  a  sale,  and  con- 
tinues to  sell  them  as  before,  this  is  merely  a  badge  of  fraud,  which 
is  susceptible  of  explanation ;  and  a  charge  which  instructs  the  jury, 
that  it  can  only  be  overcome  by  proof  of  compensation  paid  to  him 
as  agent  of  the  purchaser,  is  erroneous.  Moog  v.  Benedicks  Sf  Co. 
512. 

2.  Validity  of  contract  for  sale  of  goods,  to  be  used  in  aid  ofmilil'ary  forces 

of  Confederate  States.  -^  An  action  does  not  lie,  to  recover  the  price 
of  goods  sold  and  delivered  by  one  citizen  of  this  State  to  another,  in 
October,  1861,  if  the  seller  knew,  at  the  time  of  the  sale,  that  the 
purchaser  intended  to  use  the  goods  in  providing  uniforms  and  cloth- 
ing for  the  soldiers  engaged  in  the  military  service  of  the  Confederate 
States.  (Overruling  Thedford  v.  McClintock,  47  Ala.  647;  Saf- 
FOLD,  J.,  dissenting.)     Milner,  Wood  Sf  Wren  v.  Patton,  423. 

3.  Purchase  at  judicial  sale  pending  appeal  from  decree.  —  If  a  defendant 

sufiiers  his  land  to  be  sold  under  a  judgment  or  decree  which  is  after- 
wards reversed  on  error  or  appeal,  the  sale  must  stand,  and  the  pur- 
chaser be  protected,  notwithstanding  the  reversal  ;  but  where  the 
appeal  is  sued  out  by  the  plaintiff  in  the  judgment  or  decree,  and  a 
sale  under  the  decree  is  made  pending  the  appeal,  the  purchaser  is 
chargeable  with  notice  of  the  pending  proceedings,  and  the  sale  is 
liable  to  be  set  aside,  after  the  reversal  of  the  decree,  on  account  of 
the  inadequacy  of  price,  and  the  want  of  notice  to  the  defendant. 
Morton's  Adm'rsv.  Underwood,  419. 

4.  When  purchaser  is  chargeable  with  notice  of  outstanding  vendor's  lien.  — 

When  a  purchaser  is  in  possession  of  land  under  a  deed  which  has 
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never  been  recorded,  but  which  shows,  by  its  recitals,  that  the  pur- 
chase money  was  not  paid  at  the  time  it  was  executed,  a  sub-pur- 
chaser from  him  is  chargeable  with  notice  of  the  outstanding  vendor's 
lien  for  the  unpaid  balance  of  the  purchase  money.  Masich  v. 
Shearer,  226. 

5.  Proleclion   to    bond  fide  purchaser  for  valuable  consideration  without 

notice.  —  A  trust  concerning  lands,  whether  implied  by  law  or  created 
by  contract,  cannot  be  enforced  in  equity  against  a  subsequent  pur- 
chaser for  valuable  consideration,  without  alleging  and  proving  no- 
tice to  him.     Scott^s  Adm'r  v.  Griggs,  185. 

6.  Vendor's  lien  for  unpaid  purchase  money  ;  resale  of  lands.  —  Where 

there  is  a  valid  resale  of  the  lands  between  the  parties,  the  lien  for 
the  unpaid  purchase  money  is  the  same  as  in  case  of  the  original  sale ; 
but  a  valid  resale  can  only  be  effected  like  the  original  sale,  by  a 
conveyance  properly  executed.     lb.  185. 

7.  Lien  for  purchase  money  on  rescission  of  contract  of  sale.  — When  a  con- 

tract for  the  sale  of  lands  is  rescinded  by  agreement  of  the  parties, 
after  the  purchase  money  has  been  paid,  if  the  parties  intend  to  create 
a  lien  on  the  lands  for  the  repayment  of  the  purchase  money,  it  is  the 
safer  (if  not  the  indispensable)  practice  to  create  such  lien  by  written 
agreement  properly  executed  and  recorded.     lb.  185. 

8.  Vendor's  lien ;  when  lost.  —  If  a  purchaser  of  land,  having  received  a 

deed  from  his  vendor,  but  not  having  made  complete  payment  of  the 
purchase  money,  sells  to  a  sub-purchaser,  giving  only  a  bond  for  title, 
and  afterwards  reconveys  the  land  to  his  own  vendor,  in  satisfaction 
of  the  unpaid  balance  of  the  original  purchase  money,  his  title  bond 
to  the  sub-purchaser  being  obtained  and  returned  to  him  by  his  ven- 
dor, he  cannot  assert,  as  against  his  own  vendor,  a  lien  on  the  land 
for  the  unpaid  balance  due  to  him  from  the  sub-purchaser.  Willis  v. 
Seavey,  222. 

9.  Same;  when  not  lost  or  waived.  —  If  the  vendor  of  land,  having  given 

a  bond  for  title  only,  releases  the  purchaser  from  liability,  and  ac- 
cepts, in  lieu  of  his  unpaid  notes,  the  individual  note  of  a  third  per- 
son, who  acts  in  the  transaction  as  the  agent  of  a  sub-purchaser,  and 
the  substituted  note  recites  that  its  consideration  is  the  unpaid  bal- 
ance of  the  purchase  money,  —  the  vendor's  lien  is  not  thereby  lost 
or  waived,  although  said  agent  was  at  the  time  indebted  to  the  origi- 
nal purchaser,  on  account  of  the  purchase  of  other  lands,  which  in- 
debtedness was,  by  agreement  between  them,  extinguished  by  the 
said  surrender  and  substitution  of  the  notes.     Bozeman  v.  Ivey,  75. 

10.  Parties  to  bill  to  enforce  vendor's  lien.  —  Where  the  original  purchaser 

has  been  released  from  liability  by  the  surrender  of  his  notes,  and 
the  acceptance  of  the  notes  of  a  third  person,  and  has  parted  with  all 
interest  in  the  land,  he  is  not  a  necessary  party  to  a  bill  to  enforce 
the  vendor's  lien ;  but,  if  material  to  the  defence,  he  may  be  brought 
in  by  cross-bill;     lb.  75. 

11.  Sa7ne.  —  The  heirs  of  the  deceased  purchaser  are  not  necessary  par- 

ties defendant  to  a  bill,  filed  by  the  vendor  against  the  administrator 
of  the  purchaser,  and  a  sub-purchaser  from  said  administrator  in  his 
official  capacity,  to  enforce  a  vendor's  lien  on  lands,  of  which  the 
sub-purchaser  had  notice.     J'hornton's  Adm'r  v.  Neal,  590. 

12.  Vendor's  lien;  sufficiency  of  bill   to   enforce. —  A   bill   to   enforce    a 

vendor's  lien  for  the  unpaid  purchase  money  of  land,  which  shows  a 
sale  of  the  land,  payment  of  a  part  of  the  purchase  money  only,  a 
willingness  on  the  part  of  the  vendor  to  make  title  on  payment  of  the 
balance  due,  and  that  the  vendor's  lien  has  not  been  lost  or  waived, 
is  not  wanting  in  equity.     McKenzie  v.  Baldridge,  564. 

13.  Averment  of  seisin  and  tide.  —  Where  the  vendor's  bill  alleges  that  he 
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"  was  seized  and  possessed  "  of  the  lands  sold,  and  that  he  "is  able 
and  willing  to  make  title  to  said  land  "  on  payment  of  the  purchase 
money  due,  this  is  a  sufficient  averment  of  ownership  to  sustain  his 
bill.     McKenzie  v.  Baldridge,  564. 

14.  Form  of  decree  ;  decree  reversed  and  rendered.  —  A  decree  for  the  com- 

plainant, under  a  bill  to  enforce  a  vendor's  lien  for  the  unpaid  bal- 
ance of  the  purchase  money  of  land,  should  not  order  the  entire  pro- 
ceeds of  the  sale  of  the  lands  by  the  register  to  be  paid  to  him,  but 
only  the  balance  due,  with  interest  and  costs,  and  the  residue,  if  any, 
to  be  paid  to  the  defendant ;  but  the  appellate  court,  on  reversing 
such  a  decree,  will  itself  render  the  proper  decree.     lb.  564. 

15.  Specific  performance  of  contract  for  sale  of  lands;  vendor^s  lien  for  un- 

paid purchase  money.  —  Where  a  father  sold  land  to  his  son,  giving 
bond  for  title  on  payment  of  the  purchase  money,  and  died  before  all 
the  purchase  money  was  paid  ;  and  the  son  qualified  as  his  executor, 
and  gave  bond  with  the  other  adult  legatees  and  distributees  as  his 
sureties  ;  and  afterwards  sold  the  land,  receiving  full  payment  of  the 
purchase  money  from  his  vendee  ;  and,  on  final  settlement  of  his  ac- 
counts as  executor,  was  charged  with  the  unpaid  balance  due  on  his 
notes  for  the  purchase  money ;  and  executions  on  this  decree,  against 
him  and  his  sureties,  were  returned  only  partially  satisfied ;  and  the 
administrators  de  bonis  non  of  the  father's  estate  having  brought 
ejectment  for  the  land,  the  purchaser  filed  his  bill  in  equity,  asking 
an  injunction  of  the  action  at  law,  and  a  specific  performance  of  the 
contract  between  father  and  son, —  held,  1st,  that  the  executor's  debt 
to  the  estate  was  extinguished,  so  far  as  the  rights  and  interests  of 
the  sureties  on  his  bond  were  concerned,  but  not  as  against  the  other 
legatees  and  distributees  ;  2d,  that  the  legatees  and  distributees  who 
were  not  sureties  on  his  bond  had  a  lien  on  the  land,  to  the  extent  of 
their  distributive  shares  of  the  unpaid  balance  of  the  purchase  money 
due  from  the  executor  to  his  father's  estate  ;  and,  3d,  that  the  pur- 
chaser from  said  executor,  on  paying  the  balance  due  to  them,  was 
entitled  to  an  injunction  of  the  action  at  law,  and  to  a  specific  per- 
formance of  the  contract  between  the  executor  and  his  father.  Breit- 
ling's  Adm'rs  v.  Clarke  Sf  Co.  450. 

VERDICT. 

1.  In  detinue.  —  In  detinue  for  a  great  number  of  tools  and  instruments  of 

various  kinds,  belonging  to  the  business  of  a  photographist,  a  verdict 
in  these  words,  "We,  the  jury,  find  for  the  plaintiff,  and  not  finding 
it  practicable  to  assess  the  value  of  each  article  sued  for  separately, 
we  assess  the  value  of  the  whole  at  $2,000,  and  we  assess  the  damage 
for  its  detention  at  $250,"  is  sufficiently  formal  to  support  a  judgment 
for  the  plaintiff,  if  not  objected  to  in  the  court  below :  and  a  judg- 
ment on  such  verdict,  "  that  the  plaintiff  have  and  recover  of  the  de- 
fendant the  property  sued  for  herein,  and  described  in  the  complaint, 
or  its  value  so  assessed  by  the  jury  for  the  detention  thereof,"  con- 
tains nothing  or  which  the  defendant  can  complain  on  error.  Wilson 
V.  Barnes,  134. 

2.  In  action  for  breach  of  contract.  —  A  verdict  for  the  plaintiff",  estimat- 

ing (instead  of  assessing)  his  damages  at  a  specified  sum,  is  siifficiently 
formal  and  definite  to  support  a  judgment  in  his  favor  for  the  sum 
specified.     Roddy  §•  Dahm  v.  McGetrick,  160. 

WILLS. 

1.  Construction  of  codicil.  — Where  a  pecuniary  legacy  was  given  in  the 
body  of  a  will  to  Sallie  A,  B. ,  one  half  payable  at  the  settlement  of 
the  testator's  estate,  and  the  other  half  twelve  months  thereafter,  and 
charged  personally  on  specific  devisees,  to  whom  a  valuable  property 
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was  given  ;  and  a  codicil  was  afterwards  added  in  these  words,  "  I 
hereby  revoke  the  donation  in  the  body  of  my  will  to  Sallie  A.  B., 
and  give  her  a  proportionate  share  with  the  rest  of  my  nieces,"  who 
were  residuary  legatees  under  the  will ;  held,  that  the  codicil  only 
changed  the  amount  of  the  legacy  to  Sallie  A.  B.,  and  not  the  fund 
out  of  which  it  was  payable,  nor  the  time  and  manner  of  its  pay- 
ment ;  that  the  legacy  still  continued  a  personal  charge  on  the  dev- 

f^"^  isees,  and  was  not  payable  out  of  the  residuum.    Mason  v.  Smith,  71. 

2.  Legacy  construed  as  personal  charge  on  devisees.  —  Where  a  testator  de- 

vised and  bequeathed  a  valuable  estate,  real  and  personal,  to  J.  B. 
and  B.  W.,  adding  to  the  bequest  these  words  :  "  And  for  and  in  con- 
sideration of  the  above,  the  said  J.  B.  and  B.  W.  will  see  that  my 
sister,  Sarah  A.  M.,  will  be  amply  provided  for,  should  she  ever  be  so 
.  unfortunate  as  to  have  any  cause  for  such  protection ;  and  to  Sallie  A . 
B.  they  will  pay  $4,000,  one  half  at  the  settlement  of  my  estate,  and 
the  other  half  twelve  months  thereafter ; "  held,  that  the  legacy  to 
Sallie  A.  B.  was  a  charge  on  the  bequest  to  J.  B.  and  B.  W.,  for 
which  they  became  personally  liable  on  their  acceptance  of  the  be- 
quest,    lb.  71. 

3.  Bequest  for  "use,   benefit,  and  maintenance "^of  slaves   in    1857.  —  A 

specific  bequest  of  a  negro  woman  and  her  five  children,  coupled  with 
a  general  residuary  bequest  to  the  same  legatee,  "  for  the  use,  benefit, 
and  maintenance  of  the  six  above-bequeathed  servants,"  was  not  for- 
bidden by  any  statute,  constitutional  provision,  or  fixed  public  policy 
of  this  State,  in  1857.     Marsh  v.  Richardson,  431. 

4.  Construction  of  will,  as  to  executor's  power  to  sell  lands  for  payment  of 

debts.  —  A  clause  in  these  words  :  "  I  do  hereby  appoint  my  beloved 
friend,  J.  H.,  as  executor  of  this  my  last  will  and  testament,  to  sell 
and  collect  such  property  or  debts  as  may  fall  into  his  hands,  pay  oflF 
such  lawful  claim  or  claims  as  may  be  justly  presented,  returning 
unto  each  heir  their  portion  thereof  according  to  law," — does  not 
authorize  the  executor  to  sell,  for  the  payment  of  debts,  lands  de- 
vised by  the  will.     Williams  v.  Williams,  440. 

5.  Revocation  by  subsequent  will.  —  The  existence  of  a  subsequent  will  is 

sufficient  to  revoke  a  former  will,  without  proof  of  its  contents,  or  of 
the  particulars  in  which  it  differs  from  the  former.  Barker  v.  Bell, 
284. 

6.  Mutilation,  cancellation,  and  republication  of  will.  —  A  will  which  is 

mutilated  by  the  testator,  by  tearing  off  the  signatures  of  himself 
and  two  of  the  subscribing  witnesses,  with  the  intention  of  cancel- 
ling and  revoking  it,can  only  be  republished  by  a  subsequent  re-sign- 
ing and  written  attestation.     lb.  284. 

7.  Relevancy  of  former  will  as  evidence.  —  Where  the  paper  propounded 

for  probate  bears  on  its  face  marks  of  mutilation,  and  one  of  the  ques- 
tions in  the  case  is,  whether  it  was  so  mutilated  by  the  testator  himself, 
with  the  intention  of  cancelling  and  revoking  it,  or  by  his  widow 
after  his  death,  a  former  will  would  be  relevant  evidence  for  the 
proponents,  as  showing  a  motive  on  the  part  of  the  widow  to  destroy 
the  latter,  if  the  former  bequeathed  a  greater  interest  to  her  than 
the  latter ;  but  if  this  fact  does  not  appear  on  the  face  of  the  two 
papers,  and  is  not  shown  by  connecting  evidence,  the  former  will  is 
not  admissible  as  evidence,     lb.  284. 

8.  Pleadings ;  error  without  injury  in  framing  issue.  —  On  the  trial  of  a 

contest,  before  the  Probate  Court,  as  to  the  validity  of  a  will,  if  the 
record  shows  that  the  cause  was  heard  on  proper  issues,  errors  in 
the  manner  of  making  up  those  issues,  not  calculated  to  affect  the 
judgment,  will  not  be  considered  as  grounds  of  reversal.     lb.  284. 

9.  Putting  witnesses  under  rule.  —  The  proponent  of  a  will,  as  a  party  to 
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the  proceeding,  has  a  constitutional  right  to  be  present  at  the  trial, 
and,  consequently,  is  not  subject  to  the  order  excluding  the  wit- 
nesses.    Barker  v.  Bell,  284. 

WITN^ESS. 

1.  Putting  witnesses  under  rule.  — The  proponent  of  a  will,  as  a  party  to 

the  proceeding,  has  a  constitutional  right  to  be  present  at  the  trial, 
and,  consequently,  is  not  subject  to  the  order  excluding  the  witnesses. 
Barker  v.  Bell,  284. 

2.  Impeaching  witness.  —  A  witness  may  be  impeached  by  contradicting 

his  testimony  as  to  a  particular  statement  made  by  him  out  of  court, 
if  that  statement  be  material.     Sonneborn  v.  Bernstein,  168. 

3.  Sustaining  impeached  witness.  —  When  a  witness  is  impeached,  not  by 

proof  of  contradictory  statements  made  by  him,  but  by  showing  that 
his  general  character  for  truth  is  bad,  his  testimony  may  be  corrob- 
orated by  showing  that,  prior  to  the  commencement  of  the  action, 
he  made  statements  out  of  court  uniform  and  consistent  with  his 
testimony  in  court,     lb.  168. 

4.  Practice  on  trial  of  issue  as  to  veracity  of  witness.  —  On  the  trial  of  an 

issue  respecting  the  veracity  of  a  witness,  much  must  be  left  to  the 
sound  discretion  hi  the  primary  court,  and  the  appellate  court  will 
not  reverse  on  account  of  its  rulings,  unless  it  clearly  appears  that 
the  appellant  was  thereby  deprived  of  some  important  legal  right  in 
the  case.     lb.  168. 

5.  Practice  in  examination  of  loitnesses.  —  In  the  mode  and  manner  of  ex- 

amining witnesses,  much  must  be  left  to  the  discretion  of  the  court 
trying  the  case  ;  and  in  doubtful  cases,  where  the  impropriety  of  its 
rulings  is  not  clearly  shown,  the  appellate  court  will  not  declare 
them  erroneous.     Lewis  v.  The  State,  1. 

6.  To  what  witness  may  testify.  —  A  witness  testifying  as  to  a  personal 

conflict  between  two  persons,  which  he  saw,  may  state  that  one 
"  was  trying  to  get  away  from  "  the  other.  The  expression  is  not 
the  statement  of  a  mere  opinion,  but  rather  of  a  fact  derived  from 
observation.     lb.  I. 

7.  Same.  —  So  a  witness  afler  relating  a  conversation  between  the  pris- 

oner and  the  deceased,  may  state  that  "  this  was  the  commencement 
of  the  difficulty."     lb.  1. 

8.  Same.  —  On  a  trial  under  an  indictment  for  selling  liquor  to  a  minor, 

the  defendant  having  been  allowed  to  prove  that  the  minor  to  whom 
the  liquor  was  sold  was  a  mature-looking  person,  whose  appearance 
was  calculated  to  produce  the  belief  that  he  had  attained  his  major- 
ity, he  cannot  be  allowed  to  ask  the  witness  "  if  he  would  not  take 
him  to  be  twenty-one  years  old."     Marshall  v.  The  Stale,  21. 

9.  Same.  —  A  witness  may  give  his  opinion  as  to  the  value  of  a  horse  or 

mule  known  to  him,  although  he  is  not  an  expert,  and  does  not 
know  its  market  value.  Rawles  v.  James,  183. 
10.  Examination  of  parties  as  witnesses ;  exception  as  to  actions  by  or  against 
executors  and  administrators.  —  In  an  action  by  an  administratrix,  on 
a  promissory  note  payable  to  her  intestate,  the  defendant  cannot  be 
allowed  to  testify  that,  in  a  conversation  between  him  and  the  plain- 
tiff about  the  note,  which  he  demanded  from  her  on  the  ground  that 
it  had  been  paid,  he  told  her  that  he  had  paid  it  to  a  third  person, 
by  the  direction  of  the  intestate,  and  had  made  one  payment  in  his  pres- 
ence :  these  declarations  come  within  the  statutory  exception  (Rev. 
Code,  §  2704),  that  a  party  shall  not  be  allowed  to  testify  "  as  to 
any  transaction  with  or  statement  by  the  testator  or  intestate,"  and 
the  fact  that  the  plaintiflf  had  testified  as  to  the  same  conversation, 
without  objection,  does  not  render  the  evidence  competent.  Stal- 
lings's  Adm'r  v.  Hinson,  92. 
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11.  Same.  —  In  such  action,  the  defence  being  that,  by  the  direction  of 

the  intestate,  the  principal  debtor  had  paid  the  note  to  a  mercantile 
firm  of  which  his  co-defendant  was  a  partner,  and  which  had  indem- 
nified him  against  the  suit,  another  partner  in  the  firm,  though  not  a 
party  to  the  record,  is  within  the  spirit  and  meaning  of  said  section 
2704,  and,  consequently,  is  incompetent  to  testify  "  as  to  any  trans- 
action with  or  statement  by  the  intestate."  Stallings's  Adm'r  v.  Hin- 
son,  92. 

12.  Same,  —  When  an  action  is  revived,  on  the  death  of  the  plaintiff  pen- 

dente lite,  in  favor  of  his  personal  representative,  the  defendant  can- 
not be  allowed  to  testify  on  the  trial  (Rev.  Code,  §  2704)  as  to  any 
transactions  with  the  deceased  in  his  lifetime.  Davidson  v.  Roths- 
child's Adm'r,  104. 

13.  Same.  —  An  executor,  when  sued  in  his  representative  character,  may 

testify  in  his  own  behalf,  as  to  admissions  made  by  the  plaintiff  since 
the  testator's  death;  the  statute  (Rev./  Code,  §  2704)  only  renders 
him  incompetent  to  testify  "  as  to  any  ti-ansaction  with  or  statement 
by  the  testator."     Avery's  Executors  v.  Avery,  193. 

14.  Same. — In  an  action  by  or  against  an  executor  or  administrator,  a 

witness  who  is  not  a  party  to  the  suit  may  "testify  "  as  to  any  trans- 
action with  or  statement  by  "  the  testator  or  intestate  (Rev.  Code, 
§  2704), and  a  party  is  competent  to  testify  to  any  other  facts.  Gools- 
bee's  Adm'r  v.  Fordham,  202. 

WRIT  OF  INQUIRY. 

What  evidence  is  admissible  for  defendant,  on  execution  of.  —  On  the 
execution  of  a  writ  of  inquiry,  after  judgment  by  default  or  nil  dicit, 
the  defiendant  cannot  adduce  evidence  which  tends  to  show  that  he 
is  not  liable  at  all,  or  that  judgment  ought  not  to  have  been  ren- 
dered against  him.     Dunlap  v.  Horton,  412. 
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"  I  especially  notice  the  arrangement  and  clear  large  type  of  its  copious  Index.  Indeed,  the  typography,  quality  of 
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say  nothing  of  the  labor  involved  in  'hunting  up  the  law.'" — Tkomas  G.  Jones,  Esq.,  Reporter  Supreme  Court, 
Alabama.  ^ 

BENNETT'S  FIRE  INSURANCE  CASES.      Embracing  all   the  Reported   Cases  in  Great  Britain 
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are  completed.  It  may  be  broadly  stated  that  every  practitioner  whose  business  involves  insurance  must  have  this 
work,  owing  to  its  greater  fullness,  and  will  desire  to  have  because  it  amasses  what  can  otherwise  be  collected  only 
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